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CIVIL AERONAUTICS BOARD 
Washington 25, D.C. 


April 17, 1959 


Mr. Floyd M. Rett 

Attorney for 

United Air Lines, Inc. 

Mayer, Friedlich, Spiess, 
Tierney, Brown & Platt 

231 South LaSalle Street 

Chicago 4, Illinois 


Dear Mr. Rett: 


Oral Argument -- 4/29/59 
Re: New York-San Francisco Nonstop 
Service Case, Docket 9214 


Consideration has been given to your request of April 


15 that the time allotted to United Air Lines in the above: 
entitled proceeding be increased to 45 minutes. I regret 
that it will not be possible to grant the increase in time which 
you have requested. 


Very truly yours, 


/s/ Francis W. Brown 
Chief Examiner 


Copy to all parties. 


ee ree 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
WASHINGTON, D.C. 


April 24, 1959 


Honorable Eugene J. Keogh 
House of Representatives 
Washington 25, D. C. 


Dear Gene: 


This will acknowledge receipt of your memorandum 
of April 23, 1959, regarding the hearing to be held on April 
29, 1959, by the Civil Aeronautics Board on the question of 
certifying a third non-stop carrier between New York and 
San Francisco. 


I very definitely agree that a third carrier is needed, 
and I hereby authorize you to indicate to the Board that Iam 
in accord with your thinking on the matter. 

With kind regards, I remain 


Sincerely yours, 
(Initialed) 
ALBERT H. BOSCH, M. C. 


AHB:LWS 


4489 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
WASHINGTON, D. C. 


April 28, 1959 


James R. Durfee, Chairman 
Civil Aeronautics Board 
Washington 25, D. C. 


Dear Mr. Durfee: 


It is my understanding that the Civil Aeronautics Board 
will hear oral argument on April 29, 1959 on the question of the need 
for a third nonstop carrier in the New York/Newark-San Francisco/ 
Oakland market. Iam therefore submitting this letter to the Board 
under the provisions of Rule 14 of the Rules of Practice and request 
that it be read into the record at the oral argument. 


This market is the second most important passenger-mile 
market in the nation; yet it is without three nonstop carriers. | The in- 
adequate and inferior service presently existing has not only caused 
inconvenience to the general public, but has resulted in economic loss 
to business enterprises which have need for additional nonstop facil- 
ities. 


The New York Port Authority has strongly expressed sup- 
port for a third nonstop carrier as have the cities of San Francisco 
and Oakland. 


Because of New York's increasing importance as 4 con- 
necting point as more jet planes come into service it becomes appar- 
ent that additional service in the area is essential. 


In view of the above, I urge upon the Board favorable con- 
sideration of the institution of a third nonstop carrier. 


With kind regards, Iam 


Sincerely yours, 


/s/ Leonard Farbstein 
LEONARD FARBSTEIN 
MEMBER OF CONGRESS 
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HOUSE OF REPRESENTATIVES, U.S. 
COMMITTEE ON THE JUDICIARY 
WASHINGTON, D.C. 


April 27, 1959 


Honorable Eugene J. Keogh 


House of Representatives 


Dear Gene: 

It is perfectly agreeable that you appear be- 
fore the Civil Aeronautics Board and cite me in support 
of a third non-stop carrier between New York and San 
Francisco. I'do this in support of increased competi- 
tion. 

With all good wishes, Iam 


Sincerely yours, 


/s/ Manning 


EMANUEL CELLER 
Chairman 


— MB 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
WASHINGTON, D. C. 


April 24, 1959 


Honorable James R. Durfee 
Chairman Re: D. N. 9214 et al - New York/ 

CIVIL AERONAUTICS BOARD Newark - San Francisco/Oakland 
Washington, D. C. Nonstop case. 


Dear Chairman Durfee: 


I am addressing you and other Members of the Civil Aeronautics 
Board with regard to the forthcoming Oral Argument before the Board 
on the certification of a third nonstop carrier from New York to San 
Francisco. 


I think we are all aware of the need for such an additional nonstop 
airline. This is a matter of vital interest not only to me and other resi- 
dents of New York, but to the many millions of people who come to New 
York yearly. 


As you know, New York is the greatest business center in the 
world. As such, the transportation facilities are most important. In 
my opinion, the airline facilities in the New York area have not meas- 
ured up to the standard to be expected. When one stops to consider the 
fact that New York-San Francisco is the second most important passen- 
ger-mile market in the Nation, I believe that you will appreciate the 
necessity for having additional nonstop New York-San Francisco facil- 
ities. Present services are not adequate and for that reason I/urge the 
authorization of a third such carrier. 


I submit this letter to you under the provisions of Rule 14 of the 
Board's Rules of Practice, and would like it to be read into the record 
at the Oral Argument. 


Very sincerely yours, 


/s/ James C. Healey 


James C. Healey 
JCH:fp Member of Congress 


CC: Honorable Chan Gurney 
Honorable G. Joseph Minetti 
Honorable Louis J. Hector 
Honorable Harmar D. Denny 


[4501] 
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[Received April 30, 1959, CAB] 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


In the Matter of: 
NEW YORK-SAN FRANCISCO NONSTOP SERVICE CASE 


Docket No. 9214, et al 
EXCERPTS FROM 


ORAL ARGUMENT 


Date - April 29, 1959 
* * 


[4502] 


STATEMENT OF: PAGE NO. 


Hon. John F. Shelley, a Representative in 
Congress, State of California 


Hon. Eugene J. Keogh, a Representative in 
Congress, State of New York [ 4511-4513] 


Hon. George Miller, A Representative in 
Congress, State of California 


Hon. Isadore Dollinger, a Representative in 
Congress, State of New York 


Hon. J. Arthur Younger, a Representative in 
Congress, State of California [ 4523-4524] 


Hon. John F. Baldwin, a Representative in 
Congress, State of California 


Hon. Francis E. Dorn, a Representative in 
Congress, State of New York 


Hon. John F. McFall, a Representative in 
Congress, State of California 


Hon. Jeffery Cohelan, a Representative in 
Congress, State of California 


Hon. Harold T. Johnson, a Representative in 
Congress, State of California [ 4535-4538] 


STATEMENT OF: (cont'd) 


Hon. Clement W. Miller, a Representative in 
Congress, State of California 


Hon. William S. Mailliard, a Representative in 
Congress, State of California 


Hon. Charles §. Gubser, a Representative in 
Congress, State of California 


Hon. Harlan Hagen, a Representative in 
Congress, State of California 


Hon. Robert R. Barry, a Representative in 
Congress, State of New York 


Hon. Thomas J. Dodd, United States Senator, 
State of Connecticut (presented by 
Mr. Francis X. Dooley, Staff Assistant) 


[4503] 


ORAL ARGUMENT OF: 

Howard C. Westwood 

C. Edward Leasure 

Dion R. Holm 

J. Kerwin Rooney 

F. A. Mulhern 

William E. McCollam 

James E.. Crimmins [ 4666-4667 ] 
Templeton Brown [ 4691] 
C. Edward Leasure (rebuttal) 

Howard C. Westwood (rebuttal) 


SS. a — aaa» IS 


[4504] 
* * * 
Room 1027 Universal Building, 


Washington, D. C. 
April 29, 1959 


The above-entitled matter came on for oral argument pursuant 


to notice at 10 o'clock a. m. 
PRESENT: 


JAMES R. DURFEE, Chairman 
CHAN GURNEY, Vice Chairman 
HARMAR D. DENNY, Member, 
G. JOSEPH MINETTI, Member. 


* * * 


[4506] 
PROCEEDINGS 

Chairman Durfee: The Board will now hear oral argument in 
the New York-San Francisco Nonstop Service Case, Docket No. 9214 
et al. 

The order of! appearances and time allotments are as shown on ° 
the mimeographed list which has been distributed. 

If you have not already done so, please enter your appearances 
with the official reporter during the first recess. 

There are number of Members of Congress present who desire 
to make statements and they will be heard at the opening of this argu- 
ment. 

Senators Engle and Kuchel of California and Representative John 
E. Moss of California have submitted written statements of their po- 
sition with respect to the issues in this case and these statements are 
included in the docket. 

Congressman Victor L. Anfuso, New York and Frank Osmers 
New Jersey, have also submitted written statements which are included 


in the docket. 
* 


ee ee 
[4511] 


STATEMENT OF THE HONORABLE EUGENE J. KEOG 
REPRESENTATIVE IN CONGRESS FROM THE STATE O 
NEW YORK. 


Mr. Keogh: 
* 


* 


[4512] 
* * 


* 
Representative Leonard Farbstein of New York, Representative 
James Healey of New York and I have been authorized to submit for the 
record these two letters, one from Representative Emanuel Celler of 
New York and one from Albert Bosch. 
You have previously received the statement from Representative 
Victor Anfuso, and I am authorized to say to you on behalf of the follow- 
ing representatives from the City of New York that they join in the views 
that I present to you today: 
Representatives Halpern, Holtzman, Kelly, Santangelo, Multer, 


Ray, Powell, Teller, Buckley, Fino, Delaney, Lindsay and Selengo. 
* * * * * 


[ 4523] 


STATEMENT OF J. ARTHUR YOUNGER 
REPRESENTATIVE IN CONGRESS FROM THE STATE 
OF CALIFORNIA. 


Mr. Younger: 
* * 


[4524] | 
Since May, 1957 I have aided in the efforts of San Francisco to 


obtain a third nonstop carrier to New York. 
* * * * * 


[ 4529] 
Chairman Durfee. Congressman Dorn, I want to assure you that in 
so far as the presence of members of Congress is concerned, the Board 
has always welcomed this representation of this kind as being representa- 
tive, truly representative of the expressed will of the people from 
[ 4530] 
the constituencies they represent. We are very glad to have all of the 


members of Congress that are here today. 
* * * * * 


[4535] 
780 
[4535] 
STATEMENT OF THE HONORABLE HAROLD T. JOHNSON 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF 
CALIFORNIA. 

Mr. Johnson: Mr. Chairman and Members of the Board, Iam 
Representative Harold T. (Biss) Johnson of the Second District of 
California, representing 19 counties from the Oregon line to Death 


Valley on the East side of California. 
* * * 


[4536] 
I have with me here a Resolution that was recently adopted by 
both Houses of the State Legislature in California, 


[4537] 


known as Assembly Joint Resolution No. 27. It was passed by a unan- 
imous vote I do believe in both Houses, and I would like to read it into 
the record: 

"Whereas, In a few weeks the Civil Aeronautics Board will con- 
duct a hearing to evaluate the evidence concerning the application of a 
transcontinental air carrier to begin nonstop jet airliner flights be- 
tween New York and San Francisco; and 

‘Whereas, Nonstop service between New York and San Francisco 
is now provided by two commercial airlines flying piston-type aircraft; 
however, this existing service does not meet adequately the growing 
needs of this area, and the addition of jet airliner service would reduce 
the time in air travel between these two great metropolitan communi- 
ties by approximately 50 percent; and 

"Whereas, the need for nonstop service by jet air travel is ex- 
tremely critical and important to the entire Northern and Central 
California areas; now, therefore, be it 

"Resolved by the Assembly and the Senate of the State of Califor- 
nia, jointly, That the Members of this Legislature respectfully urge 


[4691] 
781 aa 
the Civil Aeronautics Board to rule in favor of establishing a third 
non-stop air service between San Francisco and New York, which will 
allow the immediate scheduling of jet airliner flights; and be it further 


[4538] 
"Resolved, That the Chief Clerk of the Assembly is hereby 
directed to transmit copies of this resolution to" the proper people on 


the Civil Aeronautics Board who are meeting in Washington today. 
* * * * * 


[ 4666] 
* * * * * 
ORAL ARGUMENT OF MR. JAMES E. CRIMMINS 
Mr. Crimmins: Mr. Chairman, and Members of the Board: 
I cannot hope in the 30 minutes allotted to me to point out all the 


errors and fallacies in the four hours of argument you have heard. But 
I expect to show you enough to explode the myth of any need or urgency 
for a third San 


[ 4667] 


Francisco-New York nonstop carrier. 
* * * 


[ 4691] 
ORAL ARGUMENT OF TEMPLETON BROWN, 
UNITED AIR LINES, INC. 
Mr. Brown: Mr. Chairman and Members of the Board: 
I propose to confine my remarks to the application of American, 
not because United ignores the application of Northwest, but because 
in oral argument I will not have time to do more than cover a part of 


the application that has been already recommended by the Examiner. 
* * * * * 


[4729] 
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[4729] 


CIVIL AERONAUTICS BOARD 
WASHINGTON 25, D.C. 


FOR RELEASE: 
CAB 59-16 May 15, 1959 
EXecutive 3-3111 Ext. 7951 IMMEDIATE 


The Civil Aeronautics Board voted tentatively 3-2 today to au- 
thorize American Airlines to fly nonstop between San Francisco and 
New York. 


The market is now served nonstop by United Airlines and Trans 
World Airlines. Northwest Airlines has also sought the nonstop au- 
thority. American presently provides through plane service between 
New York and San Francisco via Chicago by a combination of its exist- 
ing routes. 


The majority, which comprised Vice Chairman Chan Gurney, 
Member G. Joseph Minetti and Member Louis J. Hector, voted af- 
firmatively on a motion that there be a third carrier and that it be 


American. 


Chairman James R. Durfee and Member Harmar D. Denny voted 
in the negative. 


The Board emphasized that its vote was tentative, and pointed 
out that its formal opinion and order, which will constitute its de- 
cision in this case, will be issued later. Member Hector dissented 
on the question of publicly announcing the vote prior to issuance of the 
Board's findings and opinion. 

# # # 
Docket 9214 


4736 
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[ 4730] 

DOCKET NO. 9214 ET AL. E-14412 

NEW YORK-SAN FRANCISCO NONSTOP SERVICE CASE 
Decided: September 2, 1959 

Certificate of American Airlines, Inc. , for route No. 4 amen- 


ded by removing restriction prohibiting nonstop service between San 
Francisco/Oakland and New York/Newark. 
Application of Northwest Airlines, Inc. , for nonstop rights be- 
tween these points denied. | 
Authorization of a third unrestricted carrier between New York 
and San Francisco found warranted where record shows past air serv- 
ice failed to fully meet traffic needs of this major transcontinental 
market and where available traffic potential is sufficient to support 
multiple carrier service. Found that the use of jet aircraft with their 
greater speed, comfort, and convenience, will have a substantial im- 
pact on traffic growth in long-haul transcontinental markets such as 
New York-San Franciso.. 
Benefits to the traveling public of a fully competitive service in 
a market of the size and economic importance of New York-San Fran- 
cisco outweigh diversion of revenue which TWA and United will suffer; 
traffic growth in market should go far to offset traffic lost to American. 
In any event, probable diversion from TWA and United will not impair 
their financial healthor their ability to provide certificated services. 
Major consideration compelling selection of American over 
Northwest to provide needed additional nonstop service in this|market 
is fact that American is already in the market as a restricted carrier 
and is now and has for years been a substantial participant in the New 
York-San Francisco traffic to be served, and it already has an estab- 
lished identity in the market which can be readily harnessed to stimu- 
late the new nonstop service. On the other hand, Northwest has never 
been certificated to serve San Francisco, and for all practical purposes 
is a complete newcomer to the New York-San Francisco market. 
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While need for better competitive balance and carrier strengthen- 
ing are significant elements to be considered in carrier selection favor- 
ing Northwest, they are not controlling, and must be weighed in the 
balance along with other relevant factors; here element of carrier bal- 


ance in 
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terms of economic strength not found of sufficient weight to require 
ousting American from a market in which it has long been an estab- 
lished carrier and has a significant stake in the terminal-to-terminal 
traffic to be served. 
APPEARANCES: 

Same as in Initial Decision, and in addition: 

Howard C.! Westwood for American Airlines, Inc. 

H. Templeton Brown for United Air Lines, Inc. 
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OPINION 
BY THE BOARD: 

In this consolidated proceeding American Airlines, Inc. (Ameri- 
can), and Northwest Airlines, Inc. (Northwest), are seeking authority 
to provide nonstop service between San Francisco/ Oakland and Mew 
York/Oakland in addition to that provided by United Air Lines, Inc. 
(United) , and Trans World Airlines, Inc. (Twa) .2/ 

After due notice, a public hearing was held before Examiner 
Wlater W. Bryan. Thereafter he issued his Initial Decision in which 
he recommended the authorization of American as a third unrestricted 
carrier in the New York-San Francisco market, and denial of North- 
west's application. 

Exceptions to the Initial Decision and briefs to the Board have 


been filed by various parties’ The Board has heard oral argument 


and the case now stands submitted for decision. 
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Upon consideration of the record and the arguments advanced on 

briefs and in oral argument, we find that we are in agreement with the 

recommendations of the Examiner. Accordingly, we adopt as our 

own, except as modified herein, the findings, conclusions, and recom- 

mendations of the Examiner in his Initial Decision which is attached 

hereto as Appendix A. 


I/ The reference New York-San Francisco throughout this opinion 
will be understood to mean New York/Newark-San Francisco/Qakland. 

2/ Exceptions and briefs were filed by American, Northwest, TWA, 
and United. The City and County of San Francisco filed a brief in sup- 
port of the Initial Decision. The San Francisco Chamber of Commerce, 
the Port of New York Authority, and the Port of Oakland and the Oak- 
land Chamber of Commerce filed statements in lieu of briefs. 
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The record developed in this proceeding amply supports the 


Examiner's conclusion that the public convenience and necessity re- 


quire the authorization of a third nonstop carrier between New York and 
San Francisco. The Examiner found that the New York-San Francisco 
market is one of our foremost air traffic markets and that in terms 

of passengers and passenger miles, it is the largest long-haul) market 
in the United States with only two nonstop carriers. He obseryed that 
the traffic generating ability of this market, which he found accounted 
for about 250,000 passengers and over 650 million passenger-miles in 
1957, surpassed many other city pairs where three or more unrestric- 
ted carriers had been authorized. He noted the tremendous growth 
and economic strength and the industrial and commercial importance 
of both New York and San Francisco and the evidence indicating their 
continued rapid growth and development. He found that New York and 
San Francisco with a combined population of sixteen and one-half 
million people, are substantial contributors to air commerce,| and are 
equally dependent upon air transportation since they not only serve as 
major gateways for foreign and overseas travel and as important 
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recreational and vacation centers, but are two of the top air traffic 
generating cities in the United States, ranking first and fifth, respec- 
tively. 

Yet he found that the air service available for this major trans- 
continental market jin the past had not matched its economic importance 
or reasonable traffic needs or that provided in comparable markets. He 
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noted, for example, the limited nonstop schedules which had been pro- 
vided; the small number of coach seats available in comparison to the 


number of through coach-passengers in this market;2/ the unduly high 


load factors enjoyed by TWA and United on nonstop flights during most 
of 1957; and the inconveniences caused by the inability to obtain the 
desired space and departure time on nonstop flights during peak months 
in 1957. 

The record evidence as to the size and importance and continu- 
ing growth of the terminals and the strong community of interest exist- 
ing between them, plus the data indicating that the use of jets over this 
long-haul segment would have a substantial stimulating impact on the 
already large traffic exchange between New York and San Francisco led 
the Examiner to conclude that New York-San Francisco would continue 
to be one of our top air travel markets. He estimated that the traffic 
volume in 1960 should be at least 44% more than in 1957, so that about 
1,000 passengers a day would then be available to the New York-San 
Francisco nonstop carriers.» He pointed out that at least 25 other 
markets of lesser demand and potential had been authorized to receive 


three-carrier service and 


3/ See Initial Decision, p. 28. 

4/ The Examiner found that the load factor on coach flights during 
the first half of 1957 averaged around 80%, and during July and Septem- 
ber of that year the average load factor was about 90%. He concluded 
that load factors around or over 80% for the entire year of 1957 clearly 
reflected the inability of passengers to secure space during peak periods. 
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5/7 The Examiner concluded that the market would continue to ex- 
pand by at least a 10% annual rate of growth and that an additional 10% 
increase in traffic in 1960 would result from the stimulus of the pro- 
posed jet nonstop service. Applying these factors to the Examiner's 
estimated 1957 nonstop potential of 250,000 passengers produces a total 


of about 366,000 passengers in the 1960 nonstop market. 
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concluded that the sizeable potential of the New York-San Fm ncisco 


market was sufficient, with proper scheduling and vigorous promotion, 
to support the services of three nonstop carriers even with the substan- 
tially increased capacity to be available with jet aircraft. 
Based on the above considerations, the Examiner concluded that 
the New York-San Francisco market clearly warranted the benefits of 
vigorous competitive service and that an additional nonstop carrier 
was required to assure the provision of the type and quantity of service 
to which this market was entitled and to provide the necessary, com- 
petitive spur to develop the market beyond that accomplished by the 
existing carriers. Although recognizing that a sizeable amount of diver- 
sion would thus be inflicted on TWA and United, he found that the public 
benefits accruing from the new authorization outweighed the diversionary 
impact it would have on these carriers, 
We are in accord with these findings and conclusions of the Exa- 
miner which are amply supported by the record in this proceeding and 
are more fully detailed in his Initial Decision. Accordingly we will not 
rehearse the evidence supporting the need for a third nonstop carrier, 
but we will address ourselves to particular exceptions warranting 
comment. 
1. In their exceptions and briefs, TWA and United lay great 
emphasis on the fact that four years ago, the Board affirmatively found 
in the Denver Service Case” that an additional nonstop carrier was 
not required. However, we do not find that this fact precludes our 
reaching a contrary conclusion on this record. The size and rate of 
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growth and future potential as well as the marked change in the charac- 
ter of the transportation demands of this market since 


6/7 Denver Service Case, Order No. E-9735, dated November 14, 
1955. 

[ 4736] 
we last considered'its air service needs in 1955 have convinced us, as 
they did the Examiner, that three unrestricted transcontinental carriers 
are now required to properly serve its present and future needs. At the 
time of the Denver!Service Case, the nonstop travelers did not consti- 
tute the major part of the through traffic, the nonstop market was just 
being developed, and grant of a one-stop service to American, which 
was an improvement of its former less direct routing, could provide an 
effective competitive transcontinental service. 

However, following the Denver Service Case, with more long- 
range equipment available, the character of the market began to change 
with a far greater demand by the terminal-to-terminal passenger for 
nonstop service, thus reducing the effectiveness, from a competitive 
viewpoint, of the restricted carrier. Now with still newer technological 
developments bringing about even more dramatic changes in the Bay 


Area-New York air travel, 2/ the trend to nonstops, as the Examiner 


found, will accelerate at a still greater pace. In the face of this de- 
velopment, differences in the route structure of the restricted and un- 
restricted carriers in the market are more pronounced, leaving 
American, whose New York-San Francisco authority requires a stop at 
Chicago, even less able to carry out its role as an effective third trans- 
continental carrier between the Bay Area and New York. Thus, des- 
pite protestations to the contrary, the award of nonstop rights to 
American constitutes another adjustment in the carrier's route struc- 
ture necessitated by still further technological advances in trunkline 
equipment in order to 
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| 
W/ See Initial Decision, pp. 9-13, for a summary of the character- 
istics of the 707 jet which is proposed for use in this market. 
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permit continuation of the benefits of a third transcontinental service 
between San Francisco and New york. 2/ | 

2. The Examiner estimated that an annual volume of about 
366,000 passengers, or approximately 1,000 passengers a day,, could 
reasonably be expected to move via nonstop flights between New York 
and San Francisco by 1960.2/ TWA and United have challenged this 
forecast as overly optimistic on the ground that the Examiner émployed 
inflated historic data, overestimated the normal growth which could 
reasonably be expected in the market, and failed to exclude excursion 
fare traffic. We are not persuaded by these contentions. 


| 

8/7 As the record clearly shows, American has been an active par- 
ticipant in, and a promoter of, Bay Area-New York air traffic for more 
than twenty years. Although American could not serve the Bay Area 
directly prior to May 1947, the carrier nevertheless accounted for 
25.8% of the Bay Area-New York passenger-miles in 1940. As TWA 
and United increased their through-service between New York and San 
Francisco/Oakland after World War Il, American's passenger~mile 
participation declined to 16.4% in September 1946 and to 13.8% in 
March 1947. In May 1947, American was authorized to serve the Bay 
Area directly (West Coast Case, 8 C.A.B. 14 (1947)), thus permitting 
through-service by American between San Francisco and New York, 
although subject to a one-stop at Tulsa, Dallas, or another point in the 
Southwest. Thereafter, the carrier's Bay Area-New York passenger- 
mile participation increased from 13.8% in March 1947 to 19.5% in 
September 1947 and 22.0% in 1948. American's share subsequently de- 
clined to 11.8% in 1953 as United and TWA increased their San 
Francisco-New York service over the more direct Chicago routing. 
Following its inauguration of DC-7 service in January 1954, American's 
passenger-mile participation again rose to 26. 3% in March 1954. After 
the carrier's equipment advantage had been overcome by TWA |and 
United and they were able to provide direct nonstop Bay Area-New York 
service, American's passenger-mile participation over its more cir- 
cuitous routing dropped to 16.3% in September 1954 and to 13.0% in 
September 1955. Again, American's New York-San Francisco route 
structure was updated in the Denver 


[4737] 
790 


Service Case, supra, so as to give the carrier a more direct one-stop 
routing via Chicago. American's passenger-mile participation there- 
after rose slightly to 15% by September 1956. However, as the trend 
to nonstop service in this market accelerated, American's participa- 
tion declined to 11.11% in September 1957. (Exs. AA-4 and 6.) 

9/ See footnote 5, page 3, supra. 
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In developing his forecast on the basis of historic data, the 
Examiner annualized the number of single-carrier local and connecting 
passengers moving between New York and San Francisco as shown in 
the Board’s Traffic Surveys for 1957 as his base period. TWA and 
United attempted to cast doubt upon the accuracy of the Board's 1957 
Traffic Survey figures insofar as they relate to New York-San Francisco 
traffic. It was pointed out that the Traffic Surveys prior to September 
1958, based as they are on ticket sales, included many passengers 
moving between New York and San Francisco as common-fare passen- 
gers. Prior to the tariff change in April 1958, a traveler could buy a 
ticket in New York for either Los Angeles or San Francisco at the same 
fare. He could then go to either San Francisco or Los Angeles and 
make a stopover at either point, but the ticket was counted as two New 
York-San Francisco one-way tickets. Thus, it was claimed, the 
Board's Traffic Surveys in 1957 overestimated the New York-San 
Francisco market and underestimated the New York-Los Angeles 
market. 

After comparison of the flow traffic data submitted by American, 
TWA, and United for two special survey periods in 1957, the Examiner 
found such a relatively small variation between the single-carrier O&D 
and connecting passengers as shown in the Board's Traffic Surveys for 
1957, and the data furnished by the carriers, that he concluded that 
this single-carrier traffic reasonably reflected the nonstop potential 
between New York and San Francisco. We have examined the base 
period 
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estimates of TWA and United as they appear in the record and find that 


the Examiner's conclusions in this regard were sound ee” We also 


agree with his refusal to exclude from the base period data the excur- 
sion fare traffic. We also believe that the excursion fare travelers 
should be attracted to the greater speed, comfort, and convenience of 
jet aircraft with its dual configuration of coach and first-class seats, 
since we are not prepared to assume that excursion fares will not be 
available in the future as a traffic stimulant.22/ Accordingly ,| we 
reject the claim that the historic traffic data used by the Examiner 
were inflated. 
We also find no merit in the attacks upon the 10% annual growth 
factor used by the Examiner. The O&D Traffic Surveys for 1952 
through 1957 show an average annual growth rate in this market in 
excess of 12% and nearly a 50% increase is shown for the three-year 
period between 1954 and 1957. TWA and United contend that the growth 
trend in this market is declining; that the 1958 volume was even less 
than the 1957 level; and that no basis exists for assuming a 10% annual 
growth factor in the face of these facts. But we are not inclined to 
base our 


107 Asa matter of fact, United's 1957 base period estimate of 
248,482 potential nonstop passengers in this market (Ex. U-110) is so 


close to the Examiner's estimate of 250,000 passengers for 19557 as to 
further support our conclusion that the Examiner's base period esti- 
mate is reasonable. 
11/ It is noted that United included excursion fare traffic in its 
base period estimate. (Ex U-110 - p.2.) The record also shows that 
both TWA and United plan to drastically reduce their intermediate stop 
flights with piston aircraft between New York and San Francisco, in- 
dicating the small volume of excursion fare traffic they expect/will 
move between these terminals on a single-carrier through-plane basis. 
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determination as to the future needs and potential of this market on a 
showing of traffic decreases for such a short period of time, 
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particularly when the traffic drop was largely experienced during a 
period when a general business recession was being felt throughout the 


country and affected traffic in nearly all iariets We have noted 


the fact that the 1958 volume did not show a 10% increase over 1957. 
However, in predicting a normal 10% annual growth, it is not expected, 
nor does the Board's forecast so indicate, that the growth within each 
year will be the same, but only that it will average 10%. Obviously 
traffic growth in any market cannot be expected to follow a straight 
line and rarely does. In the present case, we estimated that the 
normal traffic growth in this market for the three-year period (1957- 
1960) will amount to 33% with an additional 10% to reflect jet stimulation 
in the market in 1960. The fact that the 1958 volume did not show a 
10% increase over the 1957 volume does not invalidate our forecast or 
preclude the attainment of the 1960 volume of traffic we anticipate. 

We are not persuaded that the long-continued growth of the New 
York-San Francisco market has ended. Indeed, we think the indica- 
tions are favorable for greatly increased travel in this market. In 
addition to a 10% annual growth factor, the Examiner employed a 10% 
jet stimulation factor for 1960 to reflect the impact of jet aircraft on 
the market. TWA contends that the 10% jet stimulation factor is too 
high and that no more than a 5% factor is warranted. We cannot agree. 
A 5% factor reflects the amount of jet stimulation which TWA has esti- 
mated for its system. However, the record clearly indicates that the 
greater speed and other inherent advantages of jet aircraft will be of 
greater benefit in extrene 


127 Preliminary traffic data for the month of May 1959 show an 
increase in industry revenue-passenger miles of over 16% over May 
1958. 
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long-haul transcontinental markets than in short-hop markets. Thus, 
it would be reasonable to assume that greater impact on traffic growth 
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from this type of service would be felt in markets like New York-San 
Francisco. Use of a system-wide factor here fails to reflect this dif- 
ference. In addition to the Examiner, Bureau Counsel and all of the 
other carriers predicted jet stimulation at at least 10% which we be- 
lieve is a more reasonable estimate than the 5% factor urged by TWA 13/ 
3. Besides challenging the Examiner's estimate as to the 
amount of traffic which will be available, TWA and United dispute the 
economic feasibility of authorizing three jet nonstop carriers between 
New York and San Francisco. It is asserted that the segment is lack- 
ing in backup traffic support; that even the volume of local traffic fore- 
cast by the Examiner would not support three carriers on a profitable 
basis; and that the volume of daily terminal-to-terminal passengers 
which can reasonably be expected to move via jet nonstops in the future 


will be fully accommodated by the proposed schedules of the existing 


carriers. United contends that three carriers operating three|daily 
round trips with jets providing substantially more capacity than the total 
number of nonstop travelers to be exchanged between New York and San 
Francisco, would experience load factors far below a breakeven level. 
United estimated that if a third unrestricted carrier is authorized, all 
three carriers would suffer substantial losses at least through/1965, 
and that these losses would wipe out any profit for United's system at 
existing fare levels through 1961, or at the very least would seriously 
impair its financial position; and that TWA's situation would be even 


worse.— 


137 United forecast a 12% factor to reflect the impact of jets on 
market the length of New York-San Francisco. 

14/ TWA did not similarly construct estimates as to its losses re- 
sulting from multiple carrier competition in this market but took the 
position that there was no reason to believe that it would be in jany 
more favorable position than United. 
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We are not persuaded by these contentions. In the first place, 
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United's estimates are based upon traffic forecasts which we have re- 
jected. Secondly, United erroneously assumes that each carrier must 
operate a minimum of three daily round trips regardless of the avail- 
able traffic. The crux of the scheduling problem turns on the question 
of whether, as United contends, a carrier must offer a minimum of 
three daily round trips in order to be a factor in themarket. American 
disputes United's claim in this regard, and pointed out in its brief 
and on oral argument that a full pattern of service by each carrier, 
tailored to meet the available traffic would in 1960, consist of three 
daily round trips per carrierir the peak season, and two daily round 


trips in the off aeadon te We find American's position in this regard 


persuasive. So long as the competing carriers tailor their service to 
the needs of the available traffic, we see nothing inherent in the sched- 
uling of jet aircraft to require more than two daily round trips per 
carrier in the off season. 

Obviously , jet aircraft with their much greater capacity requir- 
ing a larger passenger load for their support, do not generally permit 
management as much schedule flexibility as is possible with piston air- 
craft, and it must be recognized that frequency of service will of neces- 
sity be much less in the jet than in the piston age. But that does not 
mean that adjustments in schedules to meet the demands of the market 
cannot be made or that management in its use of jet equipment, as con- 
trasted with piston-aircraft, must rigidly follow a schedule pattern it 
has projected for the future, even though the traffic to which it may 
then have reasonable access is less than it previously anticipated. As 
the Board pointed out in its 


15, 7 American had originally proposed three daily round trips 
throughout the year. 
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opinion in the Suspended Passenger Fare Increase Case,— where a 


carrier's preexisting plans for expansion of equipment and services are 
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in conflict with route actions taken by the Board, the carrier must alter 
its plans in conformance with that action. That admonition is no less 
relevant today than it was then. 
To some extent, the New York-San Francisco market affords 
greater flexibility for the scheduling of flights and for adjusting capa- 
city to traffic volume than is presently possible with the DC-7's. Be- 
cause the greater speed of the turbojet and the length of the segment 
will overcome the time barrier between the east and west coasts, a 
convenient midday departure from both coastal terminals will be pos- 
sible for the first time, thus making available more hours during the 
day in which flights can be scheduled for the accommodation of the 
travelers. In addition, the seasonality in traffic moving over this 
segment permits further adjustment of schedules. In short, we are not 
convinced by United's argument as to the required method of operation 
for three carriers in this market. We see no reason why, during the 
initial period of operation, schedules should not be tailored to take 
advantage of the seasonal variation in the market. By so doing) each 
carrier can have a well-rounded pattern of jet nonstop service |- three 
daily round trips in the summer peak season and two in the off season 
or an average of 7.5 daily round trips over the entire year - and, with 
the traffic volume we expect in this market by 1960, operate at above 
breakeven load factors.20/ After that, normal traffic growth should 
soon permit operations by the three carriers on a more profitable 
basis, since all the carriers concede that the market will continue 


16/ Order No. E-11812, dated September 25, 1957. 

T7/ Onan average of 7.5 daily round trips and assuming an average 
of 112 daily seats per flight and 1000 daily passengers, the average 
load factor would be about 59.5%. On the basis of the cost and/revenue 
forecasts in the record, the breakeven load factor for the 707 jet was 
estimated to be about 54.3%. 
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to grow. Ultimately, we fully expect the sizeable growth potential of 
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this rich and important long-haul market will warrant the scheduling of 
additional frequencies by the three carriers. 

4. TWA and United assert that their present San Francisco- 
New York nonstop services are more than adequate to meet the needs 
of the market; that the market already has the benefits of fully com- 
petitive service; that'their proposed jet operations will more than sat- 
isfy the market's service needs; and that no additional nonstop carrier 
is required. They contend that TWA has carried at least 90% of its 
pro rata share of the market, and that this clearly refutes the Exa- 
miner's finding that TWA has failed to provide effective competition. 
They claim that the Examiner's finding of a need for an additional 
carrier was based on the past pattern of service during a brief period 
of equipment shortage, and that the Examiner's findings of past inade- 
quacies of service are contradicted by the evidence showing a substan- 
tial number of empty seats on nonstop flights and user testimony as to 
the adequacy of TWA's and United's present nonstop New York-San 
Francisco service. 

While it is true that TWA and United at the time of the hearing 
were providing a substantial volume of nonstop schedules , both coach 
and first-class, between New York and San Francisco, this pronounced 
improvement in service did not occur until after the question of the 
need of additional service had been raised by this proceeding. But the 
record clearly shows, as the Examiner found, that the past services 
provided by these carriers, although not legally inadequate within the 
meaning of the Act, did not fully 
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meet the needs of the traveling public. 28 As is more fully set forth 
in the Initial Decision, the record discloses that between September 

1954 and March 1957, the number of nonstop flights scheduled by TWA 
and United remained essentially unchanged, despite a 44% increase in 


traffic; only a limited amount of first-class nonstop service was 
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available; and the only nonstop coach service offered the New York- 
San Francisco traveler prior to May 1957 consisted of an eastbound 
combination first-class and coach flight operated by TWA.— 19/ The 
evidence clearly shows that during and prior to 1957 it was difficult 


for the traveler to obtain his choice of schedule or departure time on 
nonstop coach flights during peak periods. In March 1956 a total of 
only 20 nonstop coach seats per day were scheduled although 225 one- 


carrier coach passengers per day moved in this market. A year later 
in March 1957, still only 546 nonstop coach seats per month were made 
available for the 3800 exclusive coach passengers traveling between 
New York and San Francisco during that month. Even after the sharp 
increase in nonstop schedules between New York and San Francisco 


subsequent to March 1957, 20/ load factors on nonstop flights during the 

summer of 1957 remained high.— 20a/ 
Despite the contentions of TWA and United to the contrary, we 

think the Examiner properly found that the New York-San Francisco 


market has not in 


187 The Board has often certificated new service because of the sub- 
stantial benefits which would flow therefrom even though the existing 
service is not legally inadequate. (Southwest-Northeast Service Case, 
Order No. E-9758, dated November 21, ; Denver Service Case, 
Order No. E-9735, dated November 14, 1955; New York-Chicago Case, 
Order No. E-9537, dated September 1, 1955; Tucson Airport quo: 
Order No. E-10487, dated July 27, 1956; 1 York-Florida Case, 
Order No. E-10645, dated September 28, 

19/ The pattern of nonstop schedules ere by TWA and United in 
the New York-San Francisco market is set forth in Appendix 1 attached 
to the Initial Decision. 

20/ Between April 1957 and September 1957, TWA and United in- 
creased their daily nonstop flights in this market by 75%. 

20a/ We agree with the Examiner that the high load factors enjoyed 
by the existing carriers on their nonstop coach flights during the sum- 
mer of 1957 clearly reflects the inability of passengers to secure space 
during peak periods. 
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the past received that type of vigorous competition which its size and 
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economic strength warranted. As he pointed out, from the time when 
nonstop service was first inaugurated between New York and San Fran- 
cisco, until the pendency of this proceeding, TWA never matched either 
the quantity or the quality of United's service. For example, for 67% 
of the above period of time TWA provided only 33% of the total nonstop 
service, and 25% of the time provided only 20% of the total. Moreover, 
its service was not comparable since its one nonstop flight was 6.7% 
slower eastbound and 16.7% slower westbound than United's DC-T's. 
The fact that prior to 1957 TWA's participation amounted to about 80 

to 90% of United's, although providing only one nonstop flight as against 
United's four, does not in our opinion, refute the Examiner's finding 
that TWA was not a full-time vigorous competitor. On the contrary, 
such a disparity in service and participation should more likely be 
attributed to the lack of sufficient nonstop flights in the market to meet 
the demand and the fact that United provided no coach nonstops. 

TWA and United have explained that the space problem on non- 
stops in the summer of 1957 was due to a lack of equipment and not to 
the pendency of the present proceeding. However, in view of the ex- 
tremely large increase in nonstop schedules after the motions for early 
hearing in this proceeding had been filed, as contrasted to the limited 
number operated in this market for several years prior thereto,22/ we 
do not believe the equipment shortage supplies the basic answer, al- 
though it may have contributed to the situation. Moreover, nonavaila- 
bility of aircraft does not offer a sufficient reason for 


217 In March 1957 a total of 5 nonstops were scheduled by the two 
carriers. By September 1957 the total number of nonstops had in- 
creased to 14. 
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the limited amount of nonstop coach service scheduled as contrasted 
w ith nonstop first-class service. In all the circumstances, we do not 
believe that the recent improvement in service affords a sufficient 
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basis for denying this market the benefits of effective multicarrier 

competition in view of the previous long-standing scheduling practice of 

the existing carriers. 
We are not unmindful of the fact that these carriers have indi- 


cated their plans to inaugurate a full pattern of jet nonstop service be- 


tween New York and San Francisco in the near future, which would 
provide a substantial amount of additional capacity for the accommoda- 
tion of the San Francisco-New York traweiérs. However, in our opinion, 
the needs of the traveling public between New York and San Francisco 
have not been fully met in the past and we do not believe it would be 
consistent with our statutory obligation under the Act and our decisions 
thereunder to maintain the status quo and rely on the assurance of the 
carriers that the huge-capacity jet will provide the competitive spur 
necessary to insure the service benefits to which we have found this 
market entitled. In our judgment, in providing for the future as well as 
the present needs of a rich market with the ultimate potential of San 
Franicsco-New York, and one which should be substantially enhanced 
by the unique advantages of jet aircraft, the authorization of a third 
carrier holds the greatest prospect for the full development of that 
potential. The Board has previously expressed its views with respect 
to the benefits of competition on too many occasions to require! repeat- 
ing. The authorization of a third New York-San Francisco nonstop 
carrier here is consistent with those views and will afford comparable 
benefits in this market. 
5. United and TWA stress the importance of the New York- 
San Francisco market to their financial well-being, and they contend 
that the sizeable 
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amount of diversion they will suffer if a third carrier is added)will 
seriously affect their financial positions. It is pointed out that this 
market is United's most important, producing 7% of that carrier's total 


[ 4748] 
800 

revenue passenger-miles in 1957, while it is TWA's second most im- 
portant market. The carriers note the Examiner's finding that Ameri- 
can in 1960 will realize almost $12,000,000 in gross revenues from 
this market and they contend that this diversion of revenues in the face 
of their declining earning positions and during the period of jet financ- 
ing will be extremely damaging to their system operations. 

Undoubtedly’ our decision herein will cause substantial diversion 
from these carriers, as the Examiner found. But we do not envisage 


any serious financial harm accuring from the authorization of a third 


unrestricted carrier in this rich market. 22/ As the Board pointed out 


in other cases 23/ the loss of traffic to TWA and United should, toa 
large extent, be compensated by the growth of the traffic in the market, 
thus tending to sustain the revenue of these carriers despite a reduction 
in their percentage participation in the New York-San Francisco traffic. 
Based on the forecast of 366,000 


327 It should be noted, however, that the $12 million dollar estima- 
ted diversion refers to gross revenues and clearly does not mean that 
the carrier's profits will be affected in that amount. Moreover, rather 
than being faced with declining earnings, TWA's and United's net in- 
come for the twelve-month period ending April 30, 1959, showed a 
sizeable 245.4% and a 110.1% increase, respectively, over their net 
income for the corresponding twelve-month period in 1958 (Forms 41). 

23/ See for example Great Lakes-Southeast Service Case, Order No. 
E-13211, dated November 28, 
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nonstop passengers in the market in 1960, this increase in the market 
over that experienced in 1957 would mean that United and TWA would 
still experience a gross increase in passenger revenues of $1,120,585 
and $1,009,096, respectively, in 1960 over their 1957 revenues (See 
Appendix B). 

Naturally, the impact of diversion on the carriers already ina 
market is considered before additional service is authorized. But, 


unless the diversion will result in a serious economic weakening of a 
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carrier, it is not a sufficient public interest factor to justify denying 
the public a needed new service. 24/ In assessing the impact of! prob- 
able diversion here, it must be recognized that we are dealing with one 
of the top revenue producing segments in the country, with twojof our 
largest carriers, and that a large segment of the traveling public is 
affected by our decision. In weighing the advantages to the public 
against the injury to the carriers, we find that the present and long- 
range benefits of the additional service being authorized outweigh the 
effect which such service may have on TWA and United. We are unable 
to find that the probable diversion resulting from our decision to permit 
American to provide nonstop in addition to its one-stop service) will 
impair the financial health of either carrier or either carrier's ability 
to provide certificated services. 
Fears of diversion and estimates of substantial losses such as 
are asserted here, have a familiar ring as they are interposed by the 


existing 


24/7 Great Lakes-Southeast Service Case, supra. 
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carriers in the market in every new route proceeding coming before 
us. Yet the same carriers who are concerned about diversion in their 
own markets continue to press for the need for additional competition 
in markets in which they are not authorized to operate. Despite the 
addition of a substantial amount of new competitive service in many 
markets during the past several years, the aviation industry has con- 
tinued to grow and prosper and the number of passengers being) trans- 
ported by the air transport industry has increased year by year. We 
have no reason to believe any different result will occur in this) market 
from our decision herein. 

6. TWA and United also argue that the record is devoid of any 
reliable data based on actual operating experience of turbine aircraft, 
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and that it is impossible to ascertain with any degree of accuracy the 
impact of high-speed, huge-capacity jets on traffic, schedules, fares, 
load factors, or costs. Absent such data, they assert, the Board can- 
not intelligently predict the feasibility of three-carrier nonstop com- 
petition in the jet age in the New York-San Francisco market, nor can 
the Board's stated purpose of using this case as a "test tube" to form 
the basis for a study on the economics of jet operations for future pro- 
ceedings be atained. Under these circumstances, the carriers insist, 
decision must be deferred until more tangible evidence with respect 
to the actual performance, traffic stimulation, and costs of jet service 
is available; and that since jet equipment is already in use such data 
could be obtained without any unreasonable delay or undue prejudice 


to any party to the proceed 


24a7 It is claimed that the present proceeding was instituted “'out-of- 
turn” contrary to the usual priority of filing practice of the Board in 
setting applications down for hearing. Similar allegations were previ- 
ously considered by the Board in its Order of April 9, 1958 (Order No. 
E-12337), wherein the Board rejected the allegation of procedural 
error in setting this case down for early hearing. Nothing has been 
presented at this time which would warrant the Board to reach a dif- 
ferent conclusion nor has any showing been made that TWA and United 
were prejudiced by the action of the Board in this regard. As we stated 
previously, while the Board customarily assigns applications in the 
order of filing, (footnote continued on next page) 
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We recognize that precise accuracy in determining cost esti- 
mates of a turbine aircraft, which for the purposes of this record, is 
as yet unused, is unattainable. While we agree with United and TWA 
that it might be preferable if data based on actual operating experience 
of jet aircraft were in the record, we do not believe its absence is 
fatal or requires us to delay authorizing a service we have found re- 
quired. Extensive exhibits and a great deal of testimony covering 
every conceivable aspect of jet operations, including performance 
characteristics of the 707 aircraft, the impact of jet operations on 
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passenger traffic and routings , the effect on cargo movements in this 
market, and the relative costs of jet and piston-engine operations as 
related to this market are in the record. While admittedly American's 
cost estimates are based on the manufacturer's performance estimates 
and specifications and not on actual operating experience , it is) conceded 
that the 707 is the most extensively tested aircraft introduced into com- 
merical aviation. The Board must necessarily rely upon estimates as 
to future conditions, and has customarily done so, both as to costs and 
traffic. There is no reason to treat the estimates as to jet operations 
any differently here. Even if we deferred our decision for a reason- 
able period in order to obtain later data based on actual operating ex- 


perience with jet equipment, we are not persuaded that such data 


necessarily covering only a relatively short operating period, would 
provide any materially different or more reliable information with re- 
spect to economics of turbojet service than we now have 


24a, ‘ootnote continued) a priority-of-filing policy seldom has a 
chance to operate and numerous exceptions have been made where in 
the Board's opinion circumstances justify such action. No provision 
of the Act or rule of the Board specifically spells out the order in 
which the Board shall hear its cases. The policy to be followed in the 
disposition of its docket is left largely to the discretion of the Board so 
as to enable it to properly administer the Act in accordance with the 
public interest. Our reasons for assigning this case for early hearing 
are adequately stated in our previous orders, and for the reasons 
expressed therein the Board is convinced that expediting the proceeding 
was fully warranted and that in this case blind observance of the pri- 
ority of filing practice would not have been in the public interest. 
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available before us. 

The fact of the matter is that the record in this case on the 
basic elements of public convenience and necessity, including the effect 
of the introduction of jet aircraft on the route, is as thorough and com- 
plete as one could reasonably expect. The stakes in the case have been 
high, and the parties have thoroughly litigated the issues both on the 
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Francisco-New York market, which can be readily harnessed to stimu- 


late the new nonstop service. 


Operationally, of course, the proposed new service would inte- 


grate to a far greater extent with American's present system. Since 

it serves San Francisco on other routings, American would be ina 

better position, from an equipment and scheduling standpoint, to meet 
departure times and to provide extra capacity to satisfy peak demands 
when needed. Onthe other hand, Northwest, whose transcontinental 
route extends from the east coast to Seattle some 500 miles to the 

north of San Francisco, and with no present service out of San Francisco, 
would have less operational flexibility. 

Contrary to its claims, Northwest has failed to demonstrate 
that it can offer greater public benefits than can American if it were 
awarded the route. While Northwest has urged that it has a superior 
record in promoting low fare coach service, we are unable to find that 
Northwest will offer any greater 
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prospect for effective coach service than American in this market. 
American's proposed schedules, with mixed configuration aircraft, 
give as much promise as Northwest's for improved coach service. 

Much has been said in this proceeding regarding the Denver 
Service Case, and the established Board policy favoring the strengthen- 
ing of smaller carriers in order to achieve a better competitive bal- 
ance. Northwest has relied heavily upon this policy in attempting to 
persuade us as to the merits of its application. But the prior decisions 
of this Board make it clear that considerations of competitive balance 
and carrier strengthening, while significant, are not controlling, and 
must be weighed in the balance along with other relevant factors .2/ 

As previously noted, this Board has consistently recognized 
historic interest in a market as a factor of importance in carrier selec- 
tion, and where ass here the historic interest is as sizeable and as long 
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28/ 


standing as American's, we are impelled to give it great weight. 


We know of no case where we have allowed the factor of competitive 
balance to override so substantial an historic interest in a market as 
American has shown here. And, we can find no sound justification on 
this record for ousting American from the New York-San Francisco 
market merely to achieve a better carrier balance in terms of| econo- 
mic strength. 


27/7 St. Louis-Southeast Service Case, Order No. E-13026, dated 
September 30, 1958. | 
28/ '"*** in choosing among competing applicants to serve a given 
~~ market, a carrier already participating in the market on a 
restricted basis enjoys some advantage over a completely fresh 
applicant *** the carrier with a historic interest in the| market 
already has some stake in the market and is entitled to| some 
special consideration in the light thereof."' (Eastern Route 
Consolidation Case, Order No. E-11184, dated April I, 1957.) 
Cf. Chicago-Milwaukee-Twin Cities Case, Order No. E-13890, 
dated May 19, 1959 
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It is true that in the Denver Service Case, the Board expressed 
concern, in terms of competitive balance, over the award to American 
of a Chicago-San Francisco route that gave the carrier a one-stop New 
York-San Francisco service. But the fact remains that the Board 
granted American this improved New York-San Francisco authorization, 
and the carrier has relied upon it in developing its share of this market. 
Since permitting American to provide nonstop in addition to its present 
one-stop service will amply meet the needs we have found required, we 
believe it would be anomalous at this late date to inject Northwest as 
the fourth carrier between New York and San Francisco and maintain 
restrictions on American, which is already a substantial participant 
and an established carrier in the terminal-to-terminal traffic to be 
served. 

We have given due consideration to all of the exceptions to the 
Initial Decision and find that they should not alter our decision |herein. 
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Accordingly, on the basis of the foregoing and all the facts of 
record we find: 

1. That the public convenience and necessity require the 
amendment of the certificate of American Airlines for route No. 4 so 
as to eliminate therefrom the restriction against the provision of a 
nonstop service between San Francisco or Oakland, Calif. , on the one 
hand, and New York, N. Y., or Newark, N. J., on the other hand. 

2. That American is fit, willing, and able to perform such 
transportation properly and to conform to the provisions of the Act 
and the rules, regulations, and requirements of the Board thereunder. 

3. That the motion to reopen the record filed herein by United 
Air Lines should be denied. 
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4. That, except as indicated above, all applications herein 
should be denied. 
An appropriate order will be entered. 
Gurney, Vice Chairman, Minetti and Hector, Members of the 
Board, concurred in the above opinion. Durfee, Chairman, and 
Denny, Member, filed the attached joint dissenting opinion. 
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DURFEE, CHAIRMAN, AND DENNY, MEMBER, DISSENTING: 
We strongly disagree with today's decision in this case. 


The record is not ripe for a Board decision since it contains 
no evidence of the economic and operational impact of the introduction 
of jet aircraft - the prime and stated purpose of the Board in hearing 
this case out of its normal order. Further, the record is devoid of 
any evidence of a public need for the additional competition authorized; 
the volume of traffic forecast by the Board is insufficient, on the basis 
of the Board's findings of fact, to economically support three non-stop 
carriers; and the diversion that will be suffered by the existing 
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carriers, on the basis of the Board's forecast, will seriously injure 
those carriers and, consequently, the air transportation system. In 
our opinion, on the record before us the Board has no alternative but 
to deny American's application or, in the alternative, remand the case 
to the Examiner for further hearings. | 

The stated basis for the Examiner's Initial Decision, adopted by 
the majority, is that the addition of a third non-stop carrier is required 
in order to improve the existing service. However, since there is 
little, if any, evidence of a need for additional service, and because 
the existing service is more than adequate, it becomes apparent that 
the majority opinion is based upon a theory of competition for competi- 
tion's sake. The authorization of duplicating service based upon the 
foregoing theory is completely contrary to Board precedent anf policy. 
Under the Act, the Board is adjured to consider as being in the public 
interest competition to the extent necessary to assure the sound develop- 
ment of 
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an air transportation system properly adapted to the commercial, pos- 


tal and defense needs of the nation, and to foster sound economic condi- 


tions in such transportation. The foregoing has never been considered 
by the Board, at least in recent years, to be a mandate for the authori- 
zation of competition merely for the sake of having competition. 
On the contrary, the Board has not inthe past authorized three 
or more carrier competition unless the evidence showed that the exist- 
ing service was clearly inadequate, or that there was a pressing public 
need for an additional carrier. Neither of these factors is present 
herein. There is absolutely no evidence that during any period of time 
the existing service has been clearly inadequate. Furthermore, there 
is no dispute thatthe present service, since mid-1957, is more than 
adequate.. Additionally, no finding can be made that the proposed serv- 
ice of United and TWA will not be fully adequate. 
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The Board in this case has not made a finding of inadequacy of 
service. The most the majority implies is that for a short period of 
time, due to equipment shortages, the service was marginally adequate. 
Very significantly, the majority fails to support its decision by any 
Board precedent. Insofar as we can determine, the Board has never 
authorized a third competitive carrier based upon the type of evidence 
that has been presented in this case. 


1. The public convenience and necessity do not 


require a third non-stop carrier. 
The record contains no substantial evidence which would support 
a finding that there is either a need for a third non-stop carrier or that 
the public would be adversely affected if a third non-stop carrier 
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were not certificated at this time. Both the Examiner and the majority 
agree that the existing service is adequate as to quality and quantity. 

The majority conceded that from mid-1957 the existing carriers 
have provided a substantial volume of non-stop schedules, both coach 
and first-class, between New York and San Francisco. In addition, 
the record clearly shows that these flights have been operated at rela- 
tively low load factors. 

The record, then, is clear that the service since mid-1957 has 
been highly adequate. Moreover, the majority was unable to specifically 
conclude that there was inadequate service in this market during any 
past period of time. The very worst that the majority was able to state 
with respect to service in this market was that prior to mid-1957, non- 
stop coach service between the two cities, although legally adequate, did 
not fully meet the needs of the public since the load factors were rela- 
tively high. During this short period of time, however, the record is 
clear that first-class non-stop service was more than adequate. 

Contrary to the majority, the evidence shows that prior to mid- 
1957, and during the transition period when United and TWA were 
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acquiring new equipment, both carriers provided 212 non-stop coach 
seats per day and 477 coach seats per day on one-stop schedules. The 
fact that more first-class non-stop seats were provided than coach 
seats during this period does not mean inadequate coach service. In 
fact there is no evidence that at any time first-class passengers were 
denied non-stop seats, and no evidence that any coach passengers were 


denied 
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seats on either non-stop flights or one-stop flights. The majority con- 
cluded that "non-availability of aircraft does not offer a sufficient rea- 
son for the limited amount of non-stop coach service scheduled." In 
our opinion, carriers should not be criticized or penalized for the 
number of coach seats provided vis-a-vis first-class seats during a 
short period of time when equipment shortages existed, so long as 
there is adequate service being provided coach passengers on either 
non-stop or one-stop flights. 

Insofar as the existing service is concerned, the evidence shows 
that during the period July 1957 - August 1958, United had an average 
load factor of 65 per cent. For the period January 1957 - July 1958, 
TWA's first-class non-stop load factors have been well below) 65 per 
cent, except for the month of May 1958. Significantly, in August 1958, 
TWA's all-coach flight departing from San Francisco at 10:15/A.M., 
operated during the entire month at an average load factor of 35 per cent. 

The witnesses for San Francisco conceded that they were not 
either criticizing the services of TWA and United, nor alleging inade- 


quate service, per se. The Examiner did not find that the evidence 


submitted by San Francisco showed inadequate service. San Francis- 
co's primary argument was not inadequacy of service, but that Los 
Angeles had three non-stop carriers. Obviously, the fact that Los 
Angeles has three non-stop carriers has no bearing on the New York- 
San Francisco situation. Los Angeles is the largest West Coast city, 
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and the only one with three-carrier competitive service to New York. 
It is also the fastest growing city, and by no economic measurement 
can San Francisco be considered comparable to Los Angeles. Signifi- 
cantly, the majority opinion 
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makes no attempt to justify the third nonstop carrier between New York 
and San Francisco on the basis that New York-Los Angeles has three 
non-stop carriers. 

The majority, in an attempt to support the argument of ''service 
that did not fully meet the needs of the public," stated that the existing 
carriers failed to increase the number of New York-San Francisco non- 
stops until mid-1957, when it was apparent that the Board would insti- 
tute the present proceeding. The record is crystal clear as to the 
reasons that TWA and United did not increase the number of New York- 
San Francisco non-stops prior to mid-1957. Although the majority 
mentions the TWA and United equipment shortage, no attempt was 
made to analyze the problem, particularly with respect to the delivery 
dates of the new equipment. Both United and TWA placed orders for 
additional DC-7's and Lockheeds in early 1955, but deliveries for 
United did not begin until the first quarter of 1957, and for TWA, until 
mid-1957. The fact that a carrier does not receive equipment until 
21/2 years after it has been ordered certainly does not mean that the 
carrier is not willing or able to furnish adequate service. Certainly 
the Board should not penalize or criticize a carrier because it has 
adopted a prudent and conservative policy toward the purchase of new 
equipment. During that period in which United and TWA were unable 
to inaugurate additional New York-San Francisco non-stops due to 
equipment shortages, both carriers were nevertheless operating a 
frequent and well-rounded pattern of service in the market, both 
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non-stop and one-stop. As shown by the following table, the service 
was highly adequate: 


UNITED'S AND TWA'S SAN FRANCISCO- 
NEW YORK NON-STOP AND ONE-STOP 
FREQUENCIES 


(1957) 


Non-stop One-stop 


January 5 11 16 
March 5 11 16 
May 9 17 
July 7 17 
September 14 4 18 
November 13 4 17 

The majority also concluded that additional competition is 
needed in this market because it has not in the past received the type 
of vigorous competition to which it is entitled. The evidence does not 
support the foregoing conclusion. Both United and TWA have jfor a 
long period of time competed vigorously for the traffic. As shown by 
the Air Traffic Surveys, these carriers have provided effective compe- 
tition for each other. In 1953, TWA out-carried United, and during the 
period 1954-1957, the division was roughly 55 per cent -' 45 per cent in 
favor of United. The passengers carried on through-plane service in 
the 1957 survey periods split 52.5 per cent United, versus 47.5 per 
cent TWA, but in March 1958, TWA again out-carried United by a 
small margin. The foregoing data clearly shows vigorous and effec- 
tive competition between these two carriers. 

The allegation of the Examiner and the majority that three- 
carrier competition is needed in this market to insure such alleged 
benefits of competition as (1) authorization of the most modern equip- 
ment; (2) increased coach service; and (3) improved quality|and 
quantity of service, cannot be supported. Insofar as the first allega- 
tion, it is undisputed that United and TWA will provide the most 
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modern jet-type aircraft over this route, 
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and the certification of a third carrier will not improve the type or 
quality of equipment to be operated. 

As to the question of coach service, the existing carriers are 
presently operating a greater number of daily unused non-stop coach 
seats than first-class seats. TWA and United have historically and 
still do provide a far greater proportion of their services at coach 
fares than does American, and there is no reason to expect American 
to provide any additional spur on this score. There is no basis for the 
Examiner's finding, adopted by the majority, that TWA and United are 
providing just the minimum standard of service contemplated by Section 
404(a) of the Act, in view of the undisputed fact that in July 1958, there 
were 324 empty New York-San Francisco non-stop seats operated. 

With respect to the allegation that there will be an improved 
quality and quantity of service, we find that this also cannot be sup- 
ported. In fact, it is our opinion that the certification of a third car- 
rier will not contribute in any way to the quality and quantity of the 
existing service. According to American's exhibits and testimony, it 
will establish competitive schedules with those of United and TWA. 
There are only three periods during the day that represent convenient 


departure times - morning, noon and evening. 
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All three carriers will have to establish competitive schedules at those 


times. The third carrier will offer nothing but additional space which, 
based on the present and forecast traffic volume is not needed. 

An additional carrier would provide no greater convenience, 
superior equipment, or even different schedules. The principal result, 
rather than improving the standard of increase, will be an increase in 
the volume of service at the three peak demand periods during the day, 
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an increase in volume which is not necessary and will only result in 
lower load factors for each carrier. Therefore, since volume of 
service is the principal result rather than an over-all improvement in 
the standard of service, the establishment of a third carrier is not 
justified. 
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Even if we assume that during a limited past period, service 

may have been only marginally adequate, that assumption, per se, can- 
not be used as a reason to establish three-carrier nonstop competition 
where there has been an adequate explanation for the short-terin defi- 
ciencies. Never before has this Board found service to be inadequate 
on so slim a reed as the experience during a four or five-month period 
of one year where service has admittedly been adequate both before and 
after. Never before has this Board placed such a premium, in evalu- 
ating adequacy of service, on the failure of carriers to introduce new 
nonstop equipment as soon as its competitors. The Board does not 
attempt to meet the explanations offered by United and TWA, but never- 
theless the implications of the Board's decision are clear: Every car- 
rier must gain first place on the production lines for new equipment; 
the lag between new equipment orders and deliveries is no excuse for 
not providing service with the latest equipment types in use in the in- 
dustry. Clearly such overemphasis on the ability of carriers to meet 
short-run traffic demands in an industry where lead time on new equip- 
ment can be up to five years is unsound, and if this policy is to be fol- 
lowed in future route cases, it will encourage premature and unecono- 
mic equipment decisions. 
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The majority reaches a contrary conclusion to the Denver 
—— 


Service Case as to the need for a third nonstop carrier in this market. 
In that case the Board found that the public convenience and necessity 
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did not require a third nonstop carrier between New York and San 
Francisco, and placed an affirmative restriction in the certificate 
granted to American. The primary purpose of the restriction was to 
preclude American from providing competitive nonstop service. The 
Board found that this was necessary in order to preserve the competi- 
tive balance in the transcontinental field. There is nothing in this 
record to show that there has been any change in the need for preserv- 
ing the existing competitive balance in this market. In fact, the desir- 
ability of maintaining such balance is stronger now than at the time of 
the Denver Service Case, due to the inauguration of jet aircraft. 

2. The New York-San Francisco market will not 

economically support three nonstop carriers. 

Simple arithmetic applied to the Board's forecast traffic, and in 
view of the carrier's capacity forecast, conclusively shows that the 
decision herein is uneconomic and contrary to the public interest. 

The Board has forecast 365,000 nonstop passengers for 1960, 
or 1,000 per day.’ All the applicants, including American, proposed 
three round trips per day, which with 112-seat Boeing 707's would 


provide 2,016 seats daily in the market. 2/ This would result in an 


average annual 


17 The record shows that 2,124 daily seats would actually be oper- 
ated in view of TWA's proposed 120-seat Boeing configuration and 
United's proposed 122-seat DC-8 configuration. In addition, United 
proposed a fourth daily jet one-stop schedule for 1960, to be operated 
as a nonstop in 1961. 
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load factor of 49.6 per cent, a load factor which is highly uneconomic, 
according to the Board's own findings. Even if it is assumed that the 
10 per cent annual growth forecast by the Board would continue beyond 
1960, it would be 1961 before the three carriers could even approach 
the hypothetical and unrealistic breakeven load factor of 54.3 per cent 
adopted by the majority. Consequently, all three carriers will suffer 
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substantial losses at the very time profits will be needed for the com- 
pletion of the jet transition, and on a segment that is of vital import- 
ance to the financial well-being of the carriers presently serving the 
market. 2/ Significantly, the Examiner found that three-carrier com- 
petition would result in serious depressed load factors through! 1960, 
and Bureau Counsel concluded that the route would not be operated at 
a profit until sometime after 1960. 
American belatedly recognized on Brief to the Board and oral 
argument that the operation of this route by three non-stop carriers 
would be highly uneconomic and therefore advanced a new argument. 
American proposed that all three carriers reduce schedules during the 
winter season from three round trips per day totwo. Aside from the 
fact that this proposal is directly contrary to the forecasts of record, 
and aside from the fact that it would be competitively untenable 


37 New York-San Francisco is United's most important route seg- 
ment from a revenue producing standpoint, and TWA's second most im- 
portant route. 

3/ Witnesses for American as well as TWA and United testified that 
the minimum schedule pattern to meet the convenience of the travelling 
public in this market requires three round trips a day, with departures 
morning, noon and evening. Significantly, San Francisco specifically 
stated that three round trip schedules were needed, morning, mid-day 
and evening by each carrier. In fact San Francisco selected American 
to provide the service over Northwest for the primary reason that 
American had proposed three round trips per day on an annual basis. 
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for the carriers to reduce schedules when the market demands sched- 


ules during three distinct daily periods, American's proposal lis in- 
herently adverse to the public interest. Simply stated, American pro- 
poses that the travelling public should receive inferior service during 
six months of the year for the sole purpose of accommodating American 


in the market. 
The majority not only adopts American's argument, but in addi- 
tion adjures the carriers to limit their schedules as American proposes. 
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This is the first time to our knowledge that the Board has not only 
forecast an inferior public service in adding new competition, but 
sounded a warning to the carriers that is intended to assure that in- 
ferior service will result. 

Despite the majority's warnings, it is virtually inevitable that 
all three carriers will provide three round trips per day on an annual 
basis. As hereinbefore shown, the minimum schedule pattern, in 
order to meet the convenience of the public, is three round trips per 
day. Even this pattern represents a substantial decline in the departure 
choices available to the public during recent years. The public will 
demand convenient service, and the very competition which the Board 
is introducing here as a spur to provide additional service will compel 
the provision of the service. None of the carriers, least of all 
American, will be able to avoid scheduling a minimum of three flights 
without sacrificing its share of and identity in the market. 
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This matter of scheduling illustrates in the clearest terms our 
position on the lack of need, or lack of proof of need, for a third 
carrier. It is not disputed that two carriers can and will provide 
schedules which will carry the traffic, and the load factor data derived 
from the majority's figures so shows. United and TWA will provide 
schedules that will meet the schedule timing needs of the traveling pub- 
lic, and they will do so at a profitable, yet reasonable, load factor 
(69 per cent) on the basis of the majority's 1960 traffic forecast. The 
certification of a third carrier will inevitably result in unprofitable 
operations for all three, or, in the alternative, the public will be 
severely inconvenienced by the decrease in frequency. The public gains 
nothing in the way of improved service at any time aside from addi- 
tional empty seats which must inevitably be paid for with higher fares. 
There is no improvement in quality of service, timing of schedules, 
improved aircraft, or any other service factor. 
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We reiterate that the foregoing observations are predicated on 


the Board's own findings and conclusions, not on different facts. In 
addition, moreover, we have considerable difficulty with the findings 
of fact. 
The traffic and diversion forecasts are inherently erroneous. 
The 365,000 annual passengers forecast by the majority assumes a 10 
per cent "normal growth" per year from 1957 to 1960. The majority 
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concedes that 1958 traffic shows a decline from 1957.4/ Experience, 
therefore, has already seriously weakened the majority's forecast. 
Perhaps in future years the forecast growth rate will be realized, but 
the significant . fact is that in light of 1958 results, traffic will] not reach 
365,000 passengers in 1960 unless the growth rate is considerably 
higher than the majority has forecast. The majority's decision, there- 
fore, has no rationale support. This again is simple arithmetic based 
on facts which are contained in the Board's decision, but which the 
Board overlooks. The Board tries to explain why there was no growth 
in 1958, but still assumes in its forecast of 1960 traffic and its forecast 
of diversion (see Appendix B), that the growth actually took place. This 
error is compounded by assuming a 10 per cent 1958 growth in comput- 
ing the 1959 and 1960 growth forecast and further compounded by apply- 
ing the jet stimulation factor of 10 per cent to the erroneous 1960 fore- 
cast.5/ | 

On the basis of the majority's growth forecast rates, and assum- 
ing the 1958 traffic was the same as 1957, the 1960 traffic would be 
only 332,750 annually, or 884 passengers per day. On this basis, TWA 
and United alone would average only a 61 per cent load factor.! Ifa 
third carrier were added, their average load factors would be |a dis- 
astrous 42 per cent; and even if all carriers cut back schedules as pro- 
posed by American, average load factors would be a losing 50 per cent. 
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4/7 See the majority opinion, pp 7-8 

5/ These inherent errors are further compounded by the use of 
CAB O&D Survey data as a base, that includes Los Angeles traffic and 
also international ‘traffic that now moves direct to destination via in- 
ternational carriers. 
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In light of the foregoing, without regard to what the growth will 
actually be, it is apparent that the majority's decision is based on 
patently erroneous findings. 

We have little doubt that overall traffic growth will return to a 
more normal trend now that the recession has clearly ended, although 


there is no basis on this record for assuming that the rate of growth 


will return to pre-1958 levels, particularly for long-haul markets like 
New York-San Francisco. Similarly, we believe that jet service will 
stimulate new traffic, but in the absence of more concrete evidence, 
which this case was intended to, but did not, elicit, we think there is 
a strong basis for questioning whether the long-haul domestic market 
such as New York-San Francisco will realize increases as significant 
as the majority assumes. 

In a situation like the present one, when the record is inade- 
quate, where strong and vigorous competition admittedly exists, where 
the alleged temporary deficiency in past service was so relatively in- 
significant, where the new carrier will provide no new service and 
therefore not stimulate any new traffic, and where the stakes involved 
for the future of the carriers and their ability to continue providing an 
effective and economical service are so critical, we think a conserva- 
tive approach is required by the public interest. In our opinion, it 
would be more realistic to forecast 1960 traffic by assuming no growth 
for 1958, and 8 to 12 per cent growth for 1959 over 1957 (recognizing 
that 1958 was abnormally depressed), and a 7 to 10 per cent growth 
for 1960, together with a 5 to 10 percent jet stimulation factor for 
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1960. The resulting range (from 303,000 to 339,000) leaves room for 
differences in judgment, but not even at the top of the range coul d three 
carriers be economically supported. If the more conservative! approach 
we suggest were taken, in light of all the circumstances, the market 
would be marginal for even two carriersto provide a satisfactory year- 
round pattern of jet schedules. 
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3. There is no reliable evidence with respect to 
the impact of turbine aircraft in this market. 

The record is fatally deficient, since it contains no reliable 
evidence with respect to the operating and economic impact of jet air- 
craft in this market. Therefore, it is impossible for the Board to in- 
telligently determine the effect of high-speed, huge-capacity jet air- 
craft on traffic, schedules, fares, load factors, andcosts. The ma- 
jority was forced to concede that the record was deficient in this re- 
spect, stating, "While we agree with United and TWA that it may be 
preferable if data based on actual operating experience of jet aircraft 
were in the record, we do not believe its absence is fatal, or requires 
us to delay authorizing a service we have found required."" The ma- 
jority then concluded, "The fact of the matter is that the record in 
this case, on the basic elements of public convenience and necessity, 
**** is as thorough and complete as one could possibly seek.""| The 
foregoing conclusion is erroneous. The basic elements of public 
convenience and necessity as applied to this case are not present. 
In the first place, this is not the ordinary new route proceeding, since 
if it had been, it would not have been set down for expedited hearing. 
This case was given an expedited hearing primarily to enable the Board 


to determine whether the public convenience and necessity requi ireda 
third nonstop carrier in the New York-San Francisco market if all 


carriers were operating turbine aircraft. It it had not been for the 
imminent 
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inauguration of jet service, this proceeding would have taken its normal 
place on the Board's docket. Recently, in the Denver Service Case, 
the Board concluded that the public convenience and necessity did not 
require a third nonstop carrier. Therefore, in order to reverse the 
Denver Service Case, the Board must make an affirmative finding that 
the public convenience and necessity requires an additional nonstop 
carrier because of the inauguration of jet service. Such a finding can- 
not be made because of the serious lack of evidence with respect to the 
operating and economic characteristics of jet aircraft. 

It is clear from Board Order No. E-12103, January 13, 1958, 
that it was the Board's primary intention, in prematurely setting this 
case for hearing, to establish "A full-scale investigation of the immi- 
nent impact of the operation of jet aircraft ina market of the size and 
importance of that involved here."" The Board further stated: 

"It is expected, therefore, that the applicants and inter- 
vening carriers will give careful consideration in their exhibits 
in this case to the effects of their planned operation of jet air- 
craft in this market, and we direct the Examiner to make 
specific findings on this issue, in determining whether the pub- 


lic convenience and necessity requires additional nonstop serv- 


ice in the market in question.'" (Emphasis added. ) 
Therefore, without the specific findings of the effect of jet 
operations in this market, and the Examiner and the majority made 


none that are supported by evidence, the public convenience and 
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necessity for the service cannot be determined. The only findings made 
by the Examiner on this issue were that jets had a huge carrying capa- 
city, and that they might stimulate traffic as much as 10 per cent. 
These are not sufficient findings to support the ultimate conclusion 
that an additional jet nonstop carrier is required. 
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In order for the Board to determine whether the public conveni- 
ence and necessity require a third nonstop carrier operating jet air- 
craft, it would be necessary, under the ground rules of this proceeding, 
for the Board to make specific findings based on the actual operating 
experience of jet aircraft as to the costs of operating such aircraft , 
the breakeven load tactor,</ the type of scheduling required, and the 
percentage that jet aircraft will or will not stimulate traffic. Because 
of the transition to jets, and the substantial differences in terms of 
speed, capacity, and their effect on maintenance, flight patterns, 
traffic, and the training of crews, both flight and ground, there is no 
way of arriving at any precise determination of costs, breakeven load 
factors, or traffic stimulation without actual experience. The/|evidence 
in this record will not permit such a determination, and it does not, 
therefore, give the Board the opportunity to critically study and analyze 
the impact of jet aircraft with respect to the issue of public convenience 
and necessity. 


6/ The majority adopts a breakeven load factor for the Boeing 707 
of 54 per cent, which was suggested by the manufacturer. There is no 
estimated breakeven load factor for the Douglas DC-8 in the record. 

In any event, a manufacturer's breakeven load factor has never been 
considered reliable by either the carriers or the Board. 
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In April 1959, several of the carriers, in response to a request 
by the Board, submitted their views as to the many problems facing 
the industry with the inauguration of jet aircraft. All of the parties, 
without exception, unanimously agreed that there was insufficient ex- 
perience to arrive at any definite conclusions with respect to the opera- 


tion of jet aircraft. The following constitutes some of the specific 
| 


comments made by the air carriers: 
AMERICAN AIRLINES 
"The foreseeable future of jet operations will be a time 
the carriers should be allowed to acquire experience and 
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adjust to their experience by pricing experimentation." 
UNITED AIR LINES 

"United wishes to stress that only after the period of transition 
to jet operations will reliable data begin to become available on the 
economics of jet operations. Until such time, extreme caution must 
be exercised to avoid actions which may lead to permanent injury to 
the economic soundness of the industry." 

TRANS WORLD AIRLINES 

"A substantial period of transition lies ahead: Some carrier 
must be first with jets, some carrier must be last. With the inter- 
laced network of competitive routes existing, the early recipients of 
jets will benefit at the expense of their competitors with later delivery 
dates. It will be a period of severe stress for a substantial part of the 
industry. 

"There are many elements of jet operations for which costs are 
in excess of those anticipated. Whether jet operations will later pro- 
duce economies that will offset these higher costs is at least uncertain 
and unlikely to be resolved in the transition period." 

NORTHWEST AIRLINES 

"Of critical significance **** will be the transition period cover- 
ing the inauguration and subsequent broadening of the base of commer- 
cial jet air service. This period, which will encompass the 
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remainder of 1959 and at least all of 1960, will be most difficult with 
respect to proper determination of jet fares because of: 
1. The absence of sufficient experience by which to determine 
actual normal operating costs of wholly new aircraft types - 


2. The unknown factor of traffic response to a broader pattern 


of jet services then exists at the.present time - 
3. The unknown impact of turbo-jet services upon the remain- 
ing turbo-prop and piston engine services of the carriers - " 
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BRANIFF AIRWAYS 

"We respectfully request that the Board use care in applying the 
limited actual jet experience which is available to prospective conditions 
throughout the industry, and particularly to Braniff. There is|reason 
to believe that jet costs will increase substantially as operating stage 
lengths are reduced, and that present passenger enthusiasm will wane 
as jet service is expanded to additional markets." 

DELTA AIR LINES 

"It now seems clear that the initial period of pure jet operations 
will be more costly than later periods as a result of the following fac- 
tors: 

1. Aircraft utilization will be lower in the initial period; 

2. Ground facilities and equipment necessary for jet operations 
will receive relatively less use, and therefore result in higher unit 
costs, in the early period of jet operations; 

3. Pre-operating costs will be greater for jet aircraft| than for 
any other new type of equipment previously placed in service by Delta, 
and amortization of these pre-operating charges in accordance with 
established practice will produce additional charges against operations 
in the early years of jet operations; and 
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4. Delta will also be faced with the high costs of a ‘learning 
period’ operation during which all personnel, especially in flight opera- 
tions, maintenance, overhaul and stations, must develop new skills." 
CONTINENTAL AIR LINES 
"The transition that the airline industry is facing is of such a 
nature that we cannot predict with any degree of preciseness what cost 
problems will be. encountered in the foreseeable future. The tremen- 
dous differences in terms of speed, capacity, and their effect on 
maintenance, flight patterns, training of crews and ground personnel, 


preclude arriving at precise estimates of costs without practical ex- 
perience." 
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In addition, the Board realizing the tremendous operating and 
economic problems associated with the inauguration of jet operations, 
instituted on September 5, 1958 a broad study of the probable effects 

of the industry's acquisition of jet aircraft on the Board's economic 
regulatory program. The purpose of this study is to enable the Board 

to develop an insight into the probable effects of conversion to jet air- 
craft, to aid the Board in planning and carrying out an effective economic 
regulatory program related to the development of the jet operations. 

The principal elements of the study are to be (1) forecasts of traffic 
volume and related revenues; (20 estimates of unit operating costs; 

(3) evaluation of the prospects of the carriers for percentage subsidy- 
free operations under the revenue and cost conditions anticipated; and 

(4) study of actions the Board might take concerning route structures, 
fares, classes of service, etc., to facilitate the development of profit- 
able jet operations. This study has not been completed, and until it 

has been, the Board should not 


[ 4780] 
now authorize additional competition over competitive routes where 
the competing carriers have definite plans to operate jet equipment. 
The existing carriers should be given the opportunity to inaugurate their 


jet flights without excessive competition“ 


4. Diversion would be substantial and unwarranted. 


The majority apparently are not concerned with the substantial: 
amount of revenues that will be actually diverted from United and TWA, 
an amount conceded to be by all parties approximately $12,000,000. 2/ 
This is substantial diversion, per se. It represents over three per cent 
of TWA's 1958 domestic passenger revenues and two per cent of United's, 
the largest percentage diversion ever involved in a new route award 
between only one pair of cities. Diversion in this amount and its effect 
cannot be ignored by the Board. 

Diversion is always an important element of the public convenience 
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and necessity, and must be carefully weighed by the Board in deter- 


mining whether a new service is justified. Substantial 


%7 Dissent, Great Lakes-Southeast Service Case, Docket No. 2396, 
decided September 30, 1958 

8/ The.$12,000,000 majority diversion estimate assumes that Ameri- 
can will capture only 30 per cent of the market. This conclusion is not 
supported. Even American forecast that it would capture a larger share 
of the market. On the basis of New York-Los Angeles experience, we 
think American will capture more than 33 per cent of the market. 
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diversion becomes a deciding factor when it adversely affects the 
financial well-being of existing carriers or when there is a lack of 
public need for the proposed duplicating service. Such diversion is of 
overwhelming significance where, as here, contrary to the pattern of 
most Board decisions authorizing additional competition, a stronger 
carrier is being certificated into markets of weaker carriers. It is our 
opinion that since there is a lack of public need for the proposed serv- 
ice and no public injury if the proposed service is not authorized, that 
diversion in this amount is sufficient to outweigh any alleged benefits. 
As hereinbefore shown, all the evidence conclusively shows that the 
existing carriers are now providing, and will continue to provide, 
more than adequate service in the New York-San Francisco market. 

Additionally, and most important, the majority fails to discuss 
the possible effect that diversion, in the amount of $12,000,000, will 
have upon passenger fares. The Board, in the General Passenger Fare 
Investigation, Docket 8008, must determine whether there should be an 
increase in fares over the level in existence on February 9, 1958. If 
the evidence in that case indicates that fares should be increased, the 
amount of the increase will depend upon the earning prospects of the 
industry. Ifa third nonstop carrier is authorized between New York 
and San Francisco, industry profits will be reduced by up to $12 , 000,000, 
and this reduction will be compensated in the form of increased fare 
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levels for which the public gets little or nothing in return. 
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In conclusion, based upon this record, we would not authorize 

a third nonstop carrier between New York and San Francisco at this 
time. Instead, we would deny the applications for such service, or, 
in the alternative, defer decision until such time as the Board has sub- 
stantial, reliable and probative evidence of the economic and operating 
effects of jet aircraft as specifically applied to this market. 

/s/ JAMES R. DURFEE 

/s/ HARMAR D. DENNY 
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APPENDIX A 
DOCKET NO. 9214 

THE EXAMINER'S INITIAL DECISION REFERRED TO HEREIN 
IS NOT ATTACHED TO THIS COPY BECAUSE OF THE WIDE CIRCU- 
LATION GIVEN AT THE TIME OF ITS RELEASE. THE INITIAL DE- 
CISION IS ATTACHED TO THE ORIGINAL OF THE BOARD'S OPINION 
AND TO THE OFFICIAL COPIES IN THE BOARD'S FILES AND MAY 
BE EXAMINED THERE. IT WILL ALSO BE PRINTED AS PART OF 
THE OFFICIAL "CIVIL AERONAUTICS BOARD REPORTS." 
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APPENDIX B} 
Page 1 


ESTIMATED DIVERSION IN NY-SFO MARKET FOR 
CALENDAR YEAR 1960 


American United Trans World Total 


A. (1) Passengers carried 
on through-plane 
services March 1- 

14 and Sept. 17- 
30, 1957 a/ 


% each carrier of 
total 


. (1) Estimated 1957 non- 
stop potential 
(number of pas- | 
sengers) b/ : 126,500 z 250,000 


. (1) Estimated 1960 non- 
stop market (1957 X | 
133.1% X 110.0%) c/ 366,025 


(2) Distribution if | 
American's applica- | 
tion is denied d/ 13,909 185,209 166,907 366,025 


(3) Distribution if 
American's applica- | 
tion is granted e/ 109 , 808 134,770 121 ,447 366,025 


. (1) Diversion computa- 
tion: Net change be- 
tween C-2 & C-3 +95, 899 -50,439 -45 ,460 


Average yield per pas- 
senger between LGA 
and SFO f/ $135.50 $135.50 $135.50 


Gross passenger 
revenue change +$12 ,994,315 -$6,834,485 -$6,159, 830 


(2) Growth-offset 
theory: Net change | 
between B-1 and C-3 100, 308 8,270 7,447 116,025 


Gross increase in | 
passenger eveneee $13,591, 734 $1,120,585 $1,009,069 $15,721, 388 
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APPENDIX B 
Page 2 
a/ As shown in exhibit U-C of United and AA Response-14 of Ameri- 


can. Trans World data obtained by a 14-day allocation of the number 
of passengers shown in TWA-35. 


b/ This total allocated to each carrier by percentage distribution in 
"A" above. 


c/ Increase of 10% per year to account for normal growth, plus a 10% 
increase to account for the traffic stimulus due to jet service. 


a Assuming share of nonstop potential will remain the same as in 
957. 


e/ Assuming American will obtain 30% of the nonstop potential and 
United and Trans World will divide the balance in accordance with their 
present ratio to each other. 


f/ Average of coach and first-class fares. 


g/ Net increase in passengers X $135.50. 


[ 4786] 
Order No. E-14412 


Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C., on the 
2nd day of September, 1959 


ORDER 

A public hearing having been held in the above-entitled proceed- 
ing and the Board, upon consideration of the record, having issued its 
opinion containing its findings, conclusions, and decision, which is 
attached hereto and made a part hereof; 

IT IS ORDERED: 

1.. That an amended certificate of public convenience and neces- 
sity in the form attached hereto be issued to American Airlines, Inc., 
for route No. 4. 

2. That said amended certificate shall be signed on behalf of 
the Board by its Chairman, shall have affixed thereto the seal of the 
Board attested by the Secretary, and, subject to the extension of its 
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effective date in accordance with the provisions of said amended certifi- 
cate shall be effective on November 1, 1959. 
3. That the motion to reopen the record filed herein by, United 
Air Lines, Inc. , be and it hereby is denied. 
4. That, except to the extent granted herein, all applications in 


this proceeding be and they hereby are denied. 
By the Civil Aeronautics Board: 
/s/ Mabel McCart 
Acting Secretary 


(SEAL) 
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Issued pursuant to 
Order No. E-14412 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


for Route No. 4 


AMERICAN AIRLINES, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and the 
orders, rules, and regulations issued thereunder, to engage in air ~ 
transportation with respect to persons, property, and mail, as follows: 

1. Between the terminal point Los Angeles, Calif. , the inter- 
mediate points San Diego, Calif., Phoenix, Tucson, and Douglas, 
Arix., El Paso, Tex., and beyond El Paso, Tex. , the intermediate 
points (a) Oklahoma City and Tulsa, Okla. , and Nashville, Tenn. , or 
(b) Midland-Odessa, (to be served through Midland Army Air Field), 
Big Spring, Abilene, Forth Worth, and Dallas, Tex. , Texarkana and 
Little Rock, Ark., Memphis and Nashville, Tenn., and 

(a) beyond Nashville, Tenn. , the intermediate points 

Louisville, Ky. , and Cincinnati, Ohio, and (i) beyond Cincin- 

nati, Ohio, the intermediate points Dayton, Columbus, |and 
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Akron, Ohio, and the terminal point Cleveland, Ohio, and (ii) 
beyond Cincinnati, Ohio, the intermediate points Columbus, 
Ohio, Pittsburgh, Pa. , and the coterminal points New York, 
N. Y., and Newark, N. J., 

(b)' beyond Nashville, Tenn. , the intermediate points 
Louisville, Ky. , Cincinnati, Ohio, Huntington, Charleston- 
Dunbar, Parkersburg, Clarksburg, and Elkins, W. Va., 
Washington, D. C., Baltimore, Md., Wilmington, Del. , 
Philadelphia, Pa. , Newark, N. J., New York, N. Y., Bridge- 
port, New Haven, and Hartford, Conn. -Springfield, Mass., 
Providence, R. I. , and the terminal point Boston, Mass., 

. (c)' beyond Nashville, Tenn. , the intermediate points 
Knoxville, Tenn., Bristol, Roanoke, Lynchburg, and Richmond, 
Va., 
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Washington, D. C., Baltimore, Md. , Wilmington, Del. , Phila- 

delphia, Pa., Newark, N. J., New York, N. Y., Bridgeport, 

New Haven, and Hartford, Conn. -Springfield, Mass. , Provi- 

dence, R. I., and the terminal point Boston, Mass.; 

2. Between the coterminal points San Francisco and Oakland, 
Calif. , the intermediate points Phoenix, Tucson, and Douglas, Ariz., 
El Paso, Tex. , and beyond El Paso, Tex. , the intermediate points 
(a) Oklahoma City and Tulsa, Okla. , and Nashville, Tenn., or 
(b) Midland-Odessa (to be served through Midland Army Air Field), 

Big Spring, Abilene, Fort Worth, and Dallas, Tex. , Texarkana and 
Little Rock, Ark} Memphis and Nashville, Tenn. , and beyond Nashville, 
Tenn. , as described in "1" (a), (b), and (c) above; 

3. Between the terminal point Milwaukee, Wis. , the intermedi- 
ate points Chicago, Peoria, and Springfield, Ill. , St. Louis, Springfield, 
and Joplin, Mo. , Tulsa and Oklahoma City, Okla. , Dallas, Fort Worth, 
Abilene, Big Spring, Midland-Odessa (to be served through Midland 
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Army Air Field), and El Paso, Tex. , Douglas, Tucson, and Phoenix, 
Ariz. , and (a) beyond Phoenix, Ariz. , the intermediate point San 
Diego, Calif. , and the terminal point Los Angeles, Calif., and(b) be- 
yond Phoenix Ariz. , the coterminal points Oakland and San Francisco, 
Calif. ; 
4. Between the terminal point Houston, Tex. , the intermediate 
points Nashville, Tenn. , Columbus, Ohio, and Pittsburgh, Pa., and 
the coterminal points New York, N. Y., and Newark, N. J. 
The service herein authorized is subject to the following terms, 
conditions and limitations: 
(1) The holder shall render service to and from each of the 
points named herein, except as temporary suspensions of service may 
be authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. | 
(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate; and may con- 
tinue to maintain regularly scheduled nonstop service between any two 
points not consecutively named herein if nonstop service was regularly 
scheduled by the holder between such points prior to the effective date 
of this certificate. Upon compliance with such procedure relating 
thereto as may be prescribed by the Board, the holder may, in addition 
to the service hereinabove expressly prescribed, regularly serve a 
point named herein, other than a point required to be served through an 


airport named herein, through any airport convenient thereto, and 
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render scheduled nonstop service between any two points not consecu- 
tively named herein between which service is authorized hereby. 

(3) The holder shall serve Milwaukee, Wis. , only on flights 
originating or terminating at St. Louis, Mo., or a point west thereof. 
(4) The holder shall serve San Diego, Calif., only on flights 


| 4789] 


834 


originating or terminating at Phoenix, Ariz., or a point east thereof. 

(5) Except with respect to nonstop flights scheduled between 
San Francisco or Oakland, Calif. , on the one hand, and New York, 
N. Y., or Newark, N. J., on the other hand, the holder shall serve 
San Francisco and Oakland, Calif. , only on flights serving Dallas, 
Tex., Tulsa, Okla. , or a point west of either thereof other than San 
Francisco or Oakland, Calif. 

(6) The holder shall not render nonstop service (a) between 
Cincinnati, Ohio, and Philadelphia, Pa., and (b) between Charleston, 
W. Va., and Philadelphia, Pa., Newark, N. J., or New York, N. Y., 
and (c) between New York, N. Y., Newark, N. J., or Philadelphia, 
Pa., on the one hand, and Clarksburg, Elkins, Parkersburg, or Hunt - 
ington, W. Va., on the other hand. 

(7) Flights serving Dayton or Columbus, Ohio, on the one hand, 
and Phoenix, Ariz., Los Angeles, San Francisco, or Oakland, Calif. , 
on the other hand, shall also serve Nashville, Tenn. 

(8) Flights serving Louisville, Ky. , on the one hand, and 
Phoenix, Ariz. , Los Angeles, San Francisco, or Oakland, Calif. , on 
the other hand, shall also serve (a) Nashville or Memphis, Tenn., or 
Dallas, Tex., or (b) Tulsa or Oklahoma City, Okla. , and at least one 
additional intermediate point west of Tulsa. 

(9) Flights serving Cincinnati, Ohio, on the one hand, and 
Phoenix, Ariz. , Los Angeles, San Francisco, or Oakland, Calif., on 
the other hand, shall also serve (a) Nashville or Memphis, Tenn., 
Dallas, Tex., or Chicago, Ill., or (b) Tulsa or Oklahoma City, Okla. , 
and at least one additional intermediate point west of Tulsa. 

(10) Flights serving Louisville, Ky. , on the one hand, and Hunt- 
ington and Charleston, W. Va., Washington, D. C., Baltimore, Md., 
or Wilmington, Del., on the other hand, shall also serve Cincinnati, 
Ohio. : 

(11) Flights serving Louisville, Ky., on the one hand, and 
Philadelphia, Pa., on the other hand, shall serve Cincinnati, Ohio, 
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and one intermediate point between Cincinnati, Ohio, and Philadelphia, 
Pa. 
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(12) Flights serving Louisville, Ky., on the one hand , and New 
Haven and Hartford, Conn. -Springfield, Mass. , Providence, R. 1s 
and Boston, Mass., on the other hand, shall also serve both Cincinnati, 
Ohio, and one of the following points: Washington, D. C., Baltimore, 
Md. , Wilmington, Del., Newark, N. J., or New York, N. Y;: 
(13) Flights serving Charleston, W. Va., on the one hand, and 
New Haven, Conn., Hartford, Conn. -Springfield, Mass. , Providence, . 
R. I., or Boston, Mass. , on the other hand, shall also serve one of the 
following points: Washington, D. C., Baltimore, Md., Wilmington, 
Del. , Newark, N. J., or New York, N. Y. 
(14) Flights serving Nashville, Tenn. , on the one hand, and 
Charleston, or Huntington, W. Va. , on the other hand, shall jalso serve 
Cincinnati, Ohio. 
(15) Notwithstanding the linear route description in this certifi- 
cate, the holder may serve the coterminal points San Francisco and/or 
Oakland, Calif. , on the one hand, and Phoenix, Ariz. , and points east 
thereof, on the other hand, on flights carrying property and mail only, 
which also serve the intermediate points Los Angeles and/or|San Diego, 
Calif.: Provided, That on such flights the holder shall not discharge at 
Los Angeles or San Diego property or mail which was enplaned in San 
Francisco or Oakland and shall not discharge at San Francisco or Oak- 
land property or mail which was enplaned in San Diego or Los Angeles. 
(16) The holder's authority to serve Huntington, W. Va., is 
suspended. | 
(17) The holder's authority to serve Texarkana, Ark. , is sus- 


pended for the period during which Trans-Texas Airways is authorized 


to serve such point. 
(18) Flights serving Houston, Tex. , shall also 
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serve Pittsburgh, Pa. 

(19) Flights serving Pittsburgh, Pa., shall (a) also serve at 
least one of the following points: Memphis and Nashville, Tenn. , 
Tulsa and Oklahoma City, Okla., Fort Worth, Dallas, and Houston, 
Tex. , and (b) originate or terminate at (i) Tulsa, Okla., or Dallas, 
Tex. , or a point west of either such point, or (ii) Houston, Tex. 

(20) Flights serving Columbus, Ohio, on the one hand, and 
New York, N. Y., or Newark, N. J., on the other hand, shall also 
serve at least one of the following points: Memphis and Nashville, 
Tenn. , Tulsa and Oklahoma City, Okla. , Fort Worth, Dallas, and 
Houston, Tex. 

The exercise of the privileges granted by this certificate shall 
be subject to such other reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be prescribed 
by the Board. 
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The authority in "(15)" above shall expire on August 11, 1954, 
or upon the date the temporary certificates of public convenience and 
necessity issued pursuant to the Board's Order Serial No. E-3085, dated 
July 29, 1949, otherwise cease to be effective, whichever shall first 
occur.» 

This certificate shall be effective on November 1, 1959: 
Provided, however, That prior to the date on which this certificate 
would otherwise become effective the Board, either on its own initia- 
tive or upon the timely filing of a petition or petitions seeking recon- 
sideration of the Board's order of September 2, 1959 (Order No. 
E-14412) insofar as such order authorizes the issuance of this certifi- 
cate may by order or orders extend such effective date from time to 
time. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has 
caused this certificate to be executed by its Chairman, and the 
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seal of the Board to be affixed hereto, attested by the Secretary of 
the Board, on the 2nd day of September, 1959. 
/s/ James R. Durfee 
Chairman 
(SEAL) 
ATTEST: 
/s/ Mabel McCart 
Acting Secretary 


i/ American Airlines, Inc., has filed an application on February 8, 
1954, Docket No. 6541, for continuation of the authority in "(1 5)" above. 
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PETITION FOR RE-HEARING AND RECON- 
SIDERATION OF ORDER NO. E-14412 


* * * 
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INDEX 


TWA has been denied fair hearing 


A. Throughout the proceedings the Board has been 
subjected to and has participated in ex parte 
communications and contacts with persons 
supporting the application for additional service . . 


Many, if not all, of the ex parte communications 
were authored, inspired or solicited by parties 
adverse to TWA 


. The Board failed to follow its own rules of pro- 
cedure and practice . . 


The participation of Member Hector in the 
Board's decision vitiates it 


. The exiparte oral argument granted San Francisco 
on Decen.ber 2, 1957 substantially violated TWA's 
right to procedural due process 


. Denial of the production of the staff report constitutes 
fatal error [ 4809] 


G. The Board erred in refusing to reopen the record 


H. The Board has adopted the fatally deficient Initial 
Decision of the Examiner 


Tl. The Board's order does not contain adequate findings . 
supported by substantial evidence. ...--- Mende Sera [ 4812] 


I. The Board has failed to apply the standards of Sec- 
tion 401 of the Act 


Scope of the relief requested 
Conclusion 
Attachments 
Note: In'the lower left hand corner of each attachment there 
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| 
appears a number, presumably affixed by the Docket Section to 
indicate the order in which the documents appear in the Board's 
correspondence files. In the interests of logical chronology 
this order has in general been reversed in the attachments. 
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* * * * | 


Trans World Airlines, Inc. , a party to the above-mentioned 
proceeding, hereby requests that the Board reconsider Order No. E- 
14412, and upon such reconsideration: 

(1) Vacate said order in its entirety; or 


(2) Stay the effectiveness of said order and reopen bu case 


for further proceedings directed to the issues posed infra in this peti- 


tion. * 
In order that TWA may not be subjected to the irreparable in- 
jury threatened by said order, or, if so threatened, may seek appro- 
priate court relief under Section 1006 of the Act, TWA asks that a deci- 
sion on its petition be expedited, so that TWA may be advised/at least 
ten days prior to November 1, 1959, the date upon which the order 
would now become effective, of the Board's decision. 
In support of its requests for relief, TWA urges (1) that TWA 
has been denied fair hearing; (2) that the Board's order does not con- 
tain adequate findings supported by substantial evidence; and (3) that 
the Board has failed to apply the requisite standards of Section 401 of 
the Act. 


* The scope of the relief requested is discussed more fully| at the 
conclusion of this petition. 
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I 
TWA HAS BEEN DENIED FAIR HEARING 
The record in this proceeding, and certain matters not previ- 
ously of record, establish that TWA has been denied a fair hearing in 
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this proceeding in the following respects: 

A. As shown by the attachments hereto, throughout the pro- 
ceedings the Board has been subjected to and has participated in ex 
parte communications and contacts with persons supporting the appli- 
cations for additional service. 


B. Many, /if not all, of these ex parte communications were 


authored, inspired or solicited by parties adverse to TWA. 

C. The Board failed to follow its own rules of procedure and 
practice. 

D. The participation of Member Hector in the Board's decision, 
without hearing the oral argument, vitiates it. 

E. The ex parte oral argument granted San Francisco on De- 
cember 2, 1957 substantially violates TWA's right to due process. 

F. Denial of the production of the staff report constitutes fatal 
error. 

G. The Board erred in refusing to reopen the record. 

H. The Board adopted a fatally deficient Initial Decision. 


A. Throughout the Proceedings the Board Has Been Subjected to and 
Has Participated in Ex Parte Communications and Contacts with 
ersons Supporting the Applications for tional Service. 


Attached hereto and made part hereof are exact copies of over 
200 ex parte communications between various persons and 
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the Board or individual members thereof. The communications direc- 
ted to the Board or its members bear upon virtually every issue, pro- 
cedural and substantive, involved in this proceeding and extend in point 
of time from a few days after the filing of American's motion for an 
expedited hearing (the first step in the case) until several days after 
the case stood submitted following oral argument. Without exception 
these communications are adverse to the interests of TWA in this pro- 


ceeding and were not, of course, served upon it. They first came to 
the attention of TWA when, following oral argument, it caused a 
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search to be made of the Board's correspondence file.* This search 
was not completed until after announcement of the Board's tentative 
decision. While this compendium of ex parte submissions is staggering 
in volume, it is still incomplete in several respects: 
(1) Certain of the attachments affirmatively point to the exist- 
ence of other communications, written or oral, between the authors 
thereof and the Board or members thereof (See, e.g. , letter of May 21, 
1957 of Congressman Scudder; Congressman Shelley's letter of June 12, 
1957; Congreeman Ray's letter of June 20, 1957; Congressman John- 
son's letter of February 16, 1959). 
(2) Certain of the attachments indicate that matter sent to the 
Board was later returned, sometimes at the request of the sender (See 
e.g., letter of Congressman Smith of June 10, and acknowledgment 
thereof on June 14, 1957; Congressman Hillings' letter of June 10 and 
acknowledgment of June 24, 1957; Congressman Gubser's letter of 
November 27 and acknowledgment of December 6, 1957; Congressman 
Sheppard's letter of November 29 and 


* Throughout its history the Board has taken the position that this 
file is not part of the record; and in view of the manner in which it is 
compiled, it could not, in any event, properly be considered so. 
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acknowledgment of December 11, 1957; Congressman Mailliard's letter 
of June 27, 1958 (enclosures not found in files); letter of Senator Engle 
of February 3, and acknowledgment of February 13, 1959; letter of 
Congressman Younger of February 3, and acknowledgment of February 
17, 1959; letter of Congressman Addonizio of March 28 and acknowl- 
edgment of March 30, 1959). 

(8) The service sheet of Order No. E-11493, ordering a staff 


study of the issues raised by American's motion, indicates service 


upon Andrews Travel Agency, Berkeley, California. While no com- 
munication from that source was found in the files, inquiry has 
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established that in 1957 Mr. E. G. Andrews of that agency wrote a 
letter "to Washington" supporting American's motion. 

(4) It would appear from the attachments that in many instances 
each member of the Board received identical ex parte communications, 
but only one or two of such communications have been found in the 
correspondence file. * 

It also appears that the correspondence file was not kept current. 
Certain communications to Member Hector in May-June, 1957 were 
found in Docket 9214, a proceeding not created until January, 1958. 

Discussion of the legal significance of these communications 
follows the statement of additional facts set forth immediately below in 
Part B. 


B. Many, if not All, of the Ex Parte Communications Were Authored, 
Inspired or Solicited by Parties Adverse to TWA 


On May 7, 1957, the City and County of San Francisco became 
a party to the predecessor docket (Docket No. 5903) by 


* In addition, the Board's correspondence file contains a small 
number of routine types of complaints from members of the public, 
which have not been reproduced. 
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filing a formal answer in support of American's motion for an expedited 


hearing. It has remained an active party throughout the proceedings in 
Docket Nos. 5903 and 9214. Several of the ex parte communications 
hereto annexed are signed by Mayor Christopher of the City and County 
of San Francisco. (May 15, 1957; May 21, 1957; May 23, 1957; May 
29, 1957; June 24, 1958). 

Further, the attachments show, in part at least, the Mayor's 
active role in inspiring members of Congress and others to communi- 
cate with the Board in support of American's application. An added 
copy of his letter to the Board of May 29, 1957 was sent to the Board 
by Senator Kuchel. A copy of his letter to the Board of July 3, 1957* 
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was received from Congressman Younger. Congressman Teague wrote 
to the Board on November 25, 1957 asking for an immediate hearing on 
American's proposal after discussing the matter with Mayor Christo- 
pher. Congressman Allen on November 25, 1957 forwarded the Board 
a "fact sheet" he had received from Mayor Christopher, and a similar 
"fact sheet" was received from Congressman Baldwin and from Presi- 
dential Assistant Sherman Adams, which had been forwarded to him by 
one Mr. Hugh Gallagher, of the Mayor's Committee for Shipping, etc. 
of San Francisco. Added copies of Mayor Christopher's telegram of 
June 24, 1958 to the Board were received from Senator Knowland and 
Congressman Shelley; and Senator Engle sent to the Board on F ebruary 
3, 1959 a letter he had received from Mayor Christopher, as did Con- 
gressman Younger. 
The Port of New York Authority enlisted the support of| Senator 
Ives (letter of June 4, 1957), Congressmen Kean and Widnall (June 11 . 
1957), Congressman Osmers (June 20, 


* This letter was originally sent ex parte to the Board. At the in- 
sistence of the Chairman it was later made a part of the record as a 
petition for reconsideration of the Board's original denial of American's 
motion. 
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1957), Congressman Becker (June 13, 1957), Senator Javits (June 12, 
1957), Congressman Bosch (June 26, 1957) and Senators Javits and 
Keating (April 28, 1959) by providing them with copies of its submis- 
sions in the proceedings in support of a third New York-San Francisco 


nonstop carrier. 


American's activities in this connection are only partly|reflected 
in the attachments and in the record. It has already been brought to the 
attention of the Board in United's petition for reconsideration of Order 
No. E-12103, and again in oral argument (Tr. 188-189), that Mr. C. 

R. Smith, president of American, appeared in San Francisco in 
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November, 1957 and urged the civic leaders of that city to "keep ham- 
mering" at the Board for early authorization of American's service, 
because a review by the Board of the previous denial of American's mo- 
tion was imminent. American must, therefore, share the responsibility 
for the outburst of ex parte representations which followed almost im- 
mediately. * Within a short time, the City engaged a "lobbyist" who, 
with another representative of the City, went to Washington to "pres- 
sure" the Board, directly and through members of Congress, for im- 
mediate hearing. (Transcript of Oral Argument of December 2, 1957 
pp. 3-5) 

Beyond this there appear such significant references in the at- 
tachments hereto as Congresswoman St. George's letter of June 21, 
1957 ("I have received a copy of American's motion"), Congressmen 
Fino's and Gwinn's echoing of American's arguments (letters of 
June 12, 1957) and the fact that, despite both Northwest's and Ameri- 
can's status as applicants, all of the ex parte communications that men- 
tion a carrier refer 


* The status of the proceeding at that point called for no submissions 
by the parties; the Board was, as shown by the record, awaiting a staff 
study before deciding whether to reverse its previous denial of Ameri- 
can's motion. 
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solely to American's proposal (Senator Case - March 3, 1959; Con- 
gressman Derounian - March 23, 1959; Congressman Addonizio - 


March 23, 1959; Congressman Rooney - April 3, 1959; Congressman 
Moss - April 29, 1959; Congresswoman St. George - April 22, 1959; 
Congressman O'Brien - April 29, 1959; Congressman Osmers - April 
28, 1959; Congressman Wainwright - April 28, 1959; Congressman 
Anfuso - April 28, 1959; Senators Javits and Keating - April 28, 1959; 
Congressman Sisk - April 29, 1959; Seantor Keating - April 30, 1959; 
and Senator Case - May 7, 1959.) 
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Moreover, TWA is prepared to establish upon any reopening by 


the sworn testimony of the authors that the following additional ex parte 


communications to the Board, sent directly or through a member of 
Congress, were solicited by employees of American: 
(1) A certain letter, present whereabouts unknown, from one 
Mr. E. G. Andrews of the Andrews Travel Agency, Berkeley ,| Cali- 
fornia, dated in 1957, advocating an immediate hearing (noted above); 
(2) The letter from R. John Charles, Jr. of the Charles Travel 
Agency, Stockton, California of May 22, 1957; 
(3) The letter (attached) from Merrit Greene, of Travel Ad- 
visors, San Jose, California, dated May 22, 1957; 
(4) The telegram from Patrick Mitchell, Contra Costa Travel 
Service, Concord, California, dated in May, 1957 (forwarded by 
Congressman Baldwin); 
(5) The letter written by Rona Travel Service, Inc. , Passaic, 
New Jersey (forwarded by Senator Case on March 3, 1959); 
(6) The telegram sent by the Conn Travel Bureau (forwarded 
by Senator Case on May 7, 1959); 
(7) The letter written by World View Tours, Inc., (forwarded 
by Congressman Derounian on March 23, 1959); 
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(8) The letter written by The Manno Travel Agency (forwarded 
by Congressman Addonizio on March 23, 1959); and 

(9) The letter written by Terri Pollack, Vice President, Pent- 
house Travel Center, Inc. (forwarded by Congressman Rooney on 
April 2, 1959). 

It also appears that at least one, and possibly two, ex parte 
communications were brought to the attention of the Examiner: A copy 
of the Board's acknowledgment of Congressman Cohelan's letter of 
February 9, 1959 pressing for an early and favorable Initial Decision on 
American's application was sent to the Examiner. Whether the letter 
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itself was also brought to his attention does not appear, but he could 
hardly have been oblivious of its import when he received the answer 
thereto. This incident preceded by about a month the rendition of the 
Initial Decision recommending grant of American's application. 

The law with respect to the factual situations outlined in Part 1 WP 
supra and the instant part, if ever in doubt, has been made abundantly 
clear by a recent series of cases in the Supreme Court and the Court of 
Appeals for the District of Columbia Circuit. WKAT, Inc. v. Federal 
Communications Commission, 258 F.2d 418 (1958); Sangamon Valley 
Television Corp. v. U.S. , 358 U.S. 49 (1958); WORZ, Inc. v. Federal 
Communications Commission, 358 U.S. 55 (1958); Massachusetts Bay 
Telecasters, Inc. v. F.C.C., 261 F.2d 55 (1958); Sangamon Valley 
Television Corp. v. U.S., Case No. 13,992, U.S. App. D.C., decided 
May 8, 1959. Applying to administrative proceedingsthe rule of Root 
Refining Co. v. Universal Oil Products Co. , 169 F.2d 514 (1948), these 
cases require that the agencies adhere strictly and solely to "the recog- 
nized and public processes of ajudication" in carrying out their ajudica- 
tory and, in some instances, their rule-making functions. Exactly as 
courts, the agencies must not only be 
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scrupulously fair’ but also carefully maintain all the appearances of 


being so; and the reception of ex parte submissions cannot be harmon- 

ized with these vital objectives. The cases have condemned in particu- 
lar the authoring, soliciting or inspiring of ex parte communications by 
parties. See Massachusetts Bay Telecasters, Inc. v. F.C.C., supra, 
at pp. 66-67. 

It is evident that, in a volume far surpassing that disclosed in 
any of the F.C.C. cases just mentioned, the present record contains 
ex parte communications falling outside the "recognized and public 
processes of ajudication,"" many, if not all, of which were inspired by 
parties to the proceeding. The fact that some of these are directed to 
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the issue of whether American's application should be heard out of 
order, rather than to the basic issue of whether the application should 
be granted or denied does not alter their objectionable character, be- 
cause obviously the hearing was the sine qua non of the eventual grant. * 
The situation is, therefore, analagous to Sangamon, where the party 
found principally responsible for the ex parte communications could not 
hope to benefit immediately from the rule-making proceeding there in- 
volved, but, without a favorable outcome of the rule-making proceeding, 
could not hope to prevail in a later ajudication proceeding. 
That these ex parte communications to the Board and its mem- 
bers were calculated to influence the Board's judgment, first with re- 
spect to a decision on the adversary motion for expedition and, later, 
upon the basic issue posed by the proceeding, is evident not only from 
their plain context but 


* It is not without significance that the same three members who 
found an urgent need for immediate hearing found also an urgent need 
for the granting of American's proposal, on the basis of a Dee which, 
by the majority's own decision, is lacking in factual detail with respect 
to the central issue - the economic impact of jet operations. 
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also from the identity of the senders. Included were 37 Congressmen 4 


nine Senators, two Governors, a Lieutenant Governor, two Presidential 
Assistants, the chief officer of the San Francisco Labor Council, nu- 
merous Chambers of Commerce officials, a member of the executive 
committee of the Republican National Committee, the president of the 
California Republican Assembly and the Chief Clerk of the California 
Assembly. Not one of these persons appeared at the hearing. * 
Equally reprehensible are the inspired communications from 
travel agents proferring evidence with respect to the adequacy) of 
service and the public demand therefor. Over the objections of TWA 
and United the situs of the hearing was moved completely across the 
continent to San Francisco to receive the testimony of such witnesses. 
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The authors of the ex parte communications did not testify at that time 

nor at the further hearings in Washington. TWA's right to cross- 

examine or to offer rebuttal evidence was thus effectively foreclosed. 
Also of significance is the timing of the ex parte submissions. 

Each time that the proceeding reached a decisive phase in any aspect, 

numerous communications were received by the Board. In the inter- 


ludes between such phases, virtually no ex parte activity appears. 


C. The Board Failed to Follow its Own Rules of Procedure and 
Practice. a i ae a 


The same facts set forth in Parts A and B and certain other 
facts of record disclose multiple instances of violations of the Board's 
own rules of procedure and practice. Most basically, of course, the 
Board failed the enforce the 


* Mayor Christopher appeared at the hearing and disavowed any 
special competence in air transportation matters (R. 7, 9). 
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plain mandates of Part 300.2(a)* and (c). ** 

Beyond this, Part 302 was not observed in several respects. 
First, the only authority for the filing of American's motion to hear its 
application out of order lies in Rule 18, a rule which spells out the 
complete procedures with respect to motions. Provision is made for 
answers within seven days (or such other period as the Board or Exa- 
miner may fix) by any party, either in support of or in opposition to 
the motion, and "no oral argument will be heard on motions unless the 
Board. . . otherwise directs."" Here the Board received documents 
in support of American's motion long beyond the period fixed. *** 
These were acknowledged by the Board with assurances that they would 
be given careful consideration (e.g. , letter of Chief Examiner Brown 
to the Chief Clerk of the Assembly of the California Legislature, dated 
June 25, 1957).**** Also, after the Board ordered a staff study of the 
issues raised by American's motion it continued to receive documents 
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in support thereof and, as more fully discussed hereinafter, afforded 
ex parte oral argument thereon to the representatives of one of the 


parties (the City and County of San Francisco). No part of such pro- 
| 


cedure is sanctioned by Rule 18. 


* "It is improper that there be any private communication on the 
merits of the case to a member of the Board or its 
by any person, either in private or public life, unless provided 
by law." 


‘tae. Ht is improper that there be any effort by any person ‘bots 
ested in the case to sway the judgment of the Board by attempt- 
ing to bring pressure or influence to bear upon the members of 
the Board. . ." 


*** The time for answer was extended by the Board to May 28, 
1957. 


**** The fact that the Board's order of June 26, 1957 purported to 
deny the motion of American does not remove the prejudice 
to TWA and United of this failure to observe the rules.) The 
"tdenial" amounted only to a deferral of decision. 
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There are also indications that certain documents were given 
status as part of the record in violation of the Board's rules (e.g. » ex 
parte submission of California Assembly Joint Resolution No.| 33, sent 
to the Board on June 17, 1957 and acknowledged by the Chief Examiner 
on June 25, 1957 - "this resolution has been incorporated into the for- 
mal docket"; letter of Governor Brown of April 9 and acknowledgment 
of April 15, 1959; letter of Senator Engle of April 24 and acknowledg- 
ment of April 29, 1959). While the latter two submissions were ten- 
dered under Rule 14, that rule provides that only persons who) have 
testified at the hearing may file written statement s with the Examiner 
or the Board, at the time of exchange of briefs and with service upon 
all parties. None of these qualifications was met. * 

In receiving copious ex parte material, the Board also violated 
Rule 24 (j) ("no document or other writings shall be accepted for the 
record after the close of the hearing except in accordance with an 
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agreement of the parties and the consent of the Examiner"). 
The Sangamon case supra and cases footnoted therein hold that 
these failures to abide by the procedural rules amount to legal error 
wholly separate from that inherent in receiving ex parte submissions. 


D. The Participation of Member Hector in the Board's Decision 
Vitiates It. 


In the 3-2 division of the Board, Member Hector's vote is ob- 
viously decisive. Member Hector, however , did not hear oral argu- 
ment. 

The decision of the Court of Appeals for the District of Colum- 


bia Circuit in W.I.B.C., Inc. v. Federal 


* Nonetheless, the Board's acknowledgment states that these docu- 
ments are being incorporated in the formal docket. 
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Communications Commission, 259 F.2d 941 (1958), is under these 


facts controlling.: In that case, as here, the Commission divided 3-3, 
whereupon Commissioner Craven, who had not heard oral argument, 
cast the deciding vote. The order was set aside on that ground. 
Although the statute in that case (47 U.S.C. 409(b)) required 
the Commission to "hear" oral argument, whereas Section 1004(b) 
requires that the Board "hear or receive" argument, it is patent that 
in this case the Board determined to "hear". Thus the notice to all 
parties of April 3, 1959 states: 
"Oral argument . . . has been assigned to be heard. . ." 
(Emphasis supplied) 
And at the outset of the argument, Chairman Durfee stated: 
"The Board will now hear oral argument. . ." 
(Emphasis supplied) 
No notation of Member Hector's intention to participate in the 
decision, even though absent, was made. TWA, therefore, did not 
waive in any degree its right to oral argument before those who would 
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decide the issues. In this respect the case is plainly distinguishable 
from Sisto v. Civil Aeronautics Board, 179 F.2d 47 (1949)* and from 
McGraw Electric Co. v. U.S. , 120 F.Supp. 354 (1954). | 
Also plainly distinguishable is Eastland Co. v. Federal Com- 

munications Commission, 92 F.2d 467 (1937). Inthat case, death af 
one division member and the transfer of another had made them un- 
available when decision was reached, circumstances not relevant here. 
Also, the Court therein pointed out that no rehearing had been reques- 
ted before the Division or Commission, a further distinguishing factor. 


* The transcript of oral argument in the Sisto case before the 
Board (SR-1987, July 12, 1948) begins with the announcement by Act- 
ing Chairman Ryan that the two unavoidably absent members intended 
to participate in the decision on the basis of a review of the transcript. 
No objection was lodged. 
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Having determined to hear oral argument, the Board was re- 


quired to make that phase of its process a legally meaningful one. 
Cf. Sangamon Valley Television Corp. v. U.S. , Case No. 13992, U.S. 
App. D.C., decided May 8, 1959 and cases cited therein. Also, the 
right of oral presentation is a valuable one. Londoner v. Denver, 210 
U.S. 373, 386 (1908). It would be highly illogical, therefore,|to urge 
that the absence of a member, unexplained and without indication of 
his intention to participate in the decision, is unimportant when that 
member's vote later proves the decisive one. 
In summary, Order No. E-14412, not having been adopted by a 
majority of the quorum of the Board present at the oral argument, is 
void. * 
E. The Ex Parte Oral Argument Granted San Francisco on Decem- 
ber 2, Substantially Violated TWA's Right to Procedural Due 
Process. 
As more fully set forth in its briefs and oral argument, TWA 
takes the position that the Board committed fatal error in limine by 
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permitting representatives of the City and County of San Francisco to 


appear ex parte on December 2, 1957 in support of immediate hearing 


and favorable action upon American's application and thereafter by deny- 
ing comparable opportunity to TWA and United. The right to oral argu- 
ment is a valuable one, the deprivation of which cannot be neutralized 
by the opportunity to submit written comments, particularly after de- 
cision has been reached. Londoner v. Denver, 210 U.S. 373, 386 
(1908); L.B. Wilson, Inc. , v. Federal Communications Commission, 
170 F.2d 793 (1948). 

Order No. E-14412 makes no notation of this assignment of 
error. Hence, presumably, the Board has either over- 


* The fact that ex ex parte communications were made to the Board 
members, aS above detailed, serves to compound the vice of having a 
member who did not hear argument cast the decisive vote. 
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looked this point or has considered it disposed of in Order No. E-12337, 
where the Board stated: 

"The Board's original order and this one on reconsid- 
eration set forth the basis for the Board's decision to direct 
expedited proceedings on American's application. We find no 
basis for making . . . the transcript of the Board's meeting 
with representatives of the city of San Francisco... . a part 
of the record here. Nor can we find any justification for holding 
oral argument on the questions that have been presented. In- 
terested persons have had ample opportunity to submit their 
views in'writing and oral argument would serve no useful 
purpose." 

TWA again urges that the Board's rulings in this connection are 
not in accord with the prevailing law and should be reappraised, par- 
ticularly in the light of the Board's communications to Mr. Gallagher 
(December 2, 1957) Congressman Gubser (December 6, 1957), 
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Congressman Teague (December 6, 1957), Congressman Baldwin 
(December 12, 1957), Congressman Moss (December 12, 1957), Con- 
gressman Allen (December 12, 1957) and Congressman Sheppard 
(December 11, 1957), hereto attached, all of which state in substance 
™ |, . you can be sure that in coming to a decision on the request for 
an immediate hearing, the Board will weigh most carefully . .| . the 
representations made by the city representatives. "'* 
F. Denial of the Production of the Staff Report Constitutes Fatal Error. 
Throughout the proceeding, first by request and later by at- 
tempted resort to compulsory process, TWA sought unsuccessfully to 
obtain a copy of the report of the Bureau of Air Operations submitted 
to the Board in Docket No. 5903 in December, 1957. In briefs and 
arguments TWA urged that denial of the production of the report was 
error and pointed out the numerous respects in which the report, 


directed, as 


* Quoted from letter to Congressman Teague. 
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it must have been, to the public interest considerations in added San 
Francisco-New York service, assumed importance to TWA's defensive 
interests in the proceeding.* For a discussion of the legal authorities 
on this question, the Board is referred to pp. 33-34 of TWA's Brief to 
the Examiner. Order No. E-14412 contains no ruling upon, and indeed 
no notation of, TWA's position in this regard. 

Further in this connection, TWA calls to the attention of the 
Board the recent decision of Judge Holtzoff in the United States Dis- 
trict Court for the District of Columbia in In the Matter of Boeing Air- 
plane Company, Case No. Misc. 31-58, decided April 9, 1959). It is 
to be noted that this decision denies to the Air Force any privilege 
with respect to reports when the group within the Air Force responsible 
for the preparation thereof later participates in an adversary 
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proceeding (cf. the position herein of the Bureau of Air Operations). ** 


Moreover, the Air Force is an executive agency (as is the General 


Services Administration involved in Kaiser Aluminum and Chemical 
Corp. v. U.S., 157 F.Supp. 939 [1958]), whose claim of privilege is 
certainly less dubious than that of an administrative agency. 
G. The Board Erred in Refusing to Reopen the Record. 

The reasons assigned by the Board for hearing the present pro- 
ceeding several years in advance of its regular 


* The Board also considered the report an important document. 
Note the Board's:identical statements to Senators Kuchel and Knowland 
in letters of November 26, 1957: "'. . . the need for an early hearing 
will receive most careful consideration in the light of the facts devel- 
oped and presented as a result of this study." 


** While as noted in TWA's Brief to the Examiner, no claim of 
privilege was asserted, some such theory would have to be indulged 
in to lend any color of explanation for the refusal to produce a report 
analyzing the service in the very market at issue in the proceeding. 
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turn deal largely| withthe prospective revolutionary impact of jet air- 
craft. As is now evident, however, from the Board's decision (pp. 19) 
20), no data with respect to the actual performance of such aircraft are 
contained in the record. It is equally clear that at the time of the 
denial (September 2, 1959) considerable evidence could have been 
made available on this subject by virtue of fairly widespread operations 
of Boeing-707 aircraft by Pan American, National, American, TWA 
and Continental. 

The very fact that these jet operations are revolutionary brings 
this case within the rule of Atchison, Topeka & Santa Fe Railway Co. 
v. U.S. , 284 U.S. 248 (1931), treating as a denial of fair hearing the 
Interstate Commerce Commission's refusal to reopen to receive 
evidence of marked changes in conditions. * 
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H. The Board Has Adopted the Fatally Deficient Initial Decision of the 


Examiner. 
The majority has, in so many words, adopted (except as modi- 
fied in minor aspects) the findings, conclusions and recommendations 
of the Examiner's Initial Decision (Mimeo. Op., p. 1). In its brief to 
the Board and in oral argument, TWA has pointed out that the Initial 
Decision was fatally defective in failing to rule on numerous important 
matters of fact and law asserted by TWA.** As noted in that brief, 
the positions advanced in TWA's 64 exhibits, 90 pages of | 


* In the instant proceeding, the hearing accorded related to condi- 
tions which had been radically changed, and a hearing, suitably re- 
quested, which would have permitted the presentation of evidence re- 
lating to existing conditions, was denied. We think that this action 
was not within the permitted range of the Commission's discretion, 
but was a denial of right." (at p. 262) 


** TWA listed in its brief to the Board (pp. 7-8) eight important 
issues of fact not met by the Initial Decision. While six of these are 
discussed by the majority in response to TWA's exceptions, two are 
not; and in those that are discussed, the majority almost invariably 
falls back upon the Examiner's conclusions as support for its rulings. 
But, as stated at the outset, the Examiner had formulated these con- 
clusions while completely ignoring TWA's factual contentions. 
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testimony and 37 pages of brief were formally summarized by the Exa- 


miner in four sentences, one of them factually inaccurate. 
It may be true that where the agency in effect meets all the 
issues de novo, any deficiencies in the Initial Decision will not be fatal. 
But that is certainly not true here, Aside from the general adoption 
of the Initial Decision noted above, the majority no less than thirty 
times cites the Initial Decision's conclusions as authority for its rulings 
on particular issues, without regard for the lack of objective factual 
analysis disclosed by that decision. 


[ 4812] 


Il 


THE BOARD'S ORDER DOES NOT CONTAIN ADEQUATE 
FINDINGS SUPPORTED BY SUBSTANTIAL EVIDENCE 


The dissenting opinion of Chairman Durfee and Member Denny 
points out many of the respects in which the majority opinion fails to 


include findings responsive to the evidence of record. Brief additional 


discussion of these failures confirms the soundness of the dissent's 
position that the result herein simply cannot be validly rationalized. 
For example, one of the important factual issues in the pro- 
ceeding is the adequacy of TWA's and United's existing San Francisco- 
New York nonstop services. Disregarding the unanimous evidence 
elicited by examination of the user witnesses that the service is in fact 
excellent, the majority seeks to bottom a finding of inadequacy on the 
substantial increases in United's and TWA's nonstop services in mid- 
1957. In so doing, it rejects the evidence submitted by those carriers 
of a temporary equipment shortage just prior thereto and ascribes 
the increases to the pendency of the proceeding. It states: 
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". . . in view of the extremely large increase in nonstop 
schedules after the motions for early hearings in this proceed- 
ing had been filed . . . we do not believe the equipment shortage 
supplies the basic answer...." 

In effect, the majority is accepting as evidence American's ar- 
gumentative hypothesis with respect to the state of mind of TWA's 
management in preference to the sworn testimony of the key member of 
that management (see testimony of E. O. Cocke, Exhibit TWA-A) and, 
indeed, in preference to unchallenged documentary evidence. TWA's 
Exhibit No. 79 shows that a firm plan for the operation of TWA's 
mid-1957 frequency was formulated in November, 1956, six months 
prior to the filing of American's motion, to become effective as soon 
as TWA's Lockheed 1649A (Jetstream) aircraft were delivered. 
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American made no effort to rebut this unequivocal proof; it merely con- 
tinued to argue upon no factual basis whatever that the schedule in- 
creases were calculated solely to eliminate any showing of need for 
American's service, an argument now adopted by the majority of the 
Board. 
Again, on the important issue of the economic feasibility of 


American's proposed services, the majority rejects the sworn testi- 


mony of American's senior vice president of traffic and sales (R. 572) 
and relies upon a wholly new theory advanced by American's counsel 
in brief and oral argument (Mimeo. Op., p. 11). This is upon the 
critical item of the foreseeable frequency of nonstop jet service in the 
San Francisco-New York market under a three-carrier pattern. * 

The plain truth is that, on the facts as presented by American, its 
proposed operations will create unsound 


* American's testimony foresaw nine round trips with three carriers; 
its brief and argument cut the frequency to 7.5 trips. Obviously, TWA 
and United were foreclosed from examining American's traffi¢ and 
financial witnesses on the effects of this basic change upon revenues, 
costs, public benefits, etc. 
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economic conditions in air transportation in the form of load factors 
far below the break-even point. The majority thus finds it necessary to 

recast American's proposal, even though there is no power under the 
Act to require American to pay the slightest attention to the Board's 
views on the appropriate frequency in the market. Moreover, as the 
dissenting opinion makes plain, even as recast, American's proposal 
virtually guarantees excessive capacity in the San Francisco-New York 
market. 

On this same subject of economic feasibility, the majority's 

inclusion in the historic traffic base of the excursion fare traffic is 
unsound. That traffic was not eligible for the nonstop service in the 
past; it is a patent statistical fallacy and, in view of the price 
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differential, a logical fallacy as well, to assume that it was. More- 
over, this is not a fare-making proceeding, and even if it were, there 
is no proposal herein to make available an excursion fare on non-stop 
jet services. Nor is there any analysis in this record of what will 
happen to the more localized services if excursion traffic is drained 
off by the nonstops.* For all these reasons, the majority's assump- 
tion that excursion fare traffic furnishes part of the justification for 
the carrier pattern it has created is pure conjecture. 

Fourthly, the majority's treatment of the Board's previous de- 
cision in the Denver Service case ignores the evidence. In the former 


case, an affirmative need was found for prohibiting American from 


operating nonstop services in the San Francisco-New York market. 
The majority does not review the evidence to determine whether the 
reasons for 


* The whole justification for a bargain fare would disappear if that 
fare would purchase the best service operated by the carrier. 
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this prohibition have disappeared; it states merely (Mimeo. Op., p. 25) 
that because the restriction against such service did not prove fully 
effective in the interim, but may nowprove so, it should be removed 
No analysis is made of the effect of this action upon the policy objec- 
tives of the Denver Service case (competitive balance); but clearly any 
such analysis would have shown that, by giving American unlimited 
access to United's largest, and TWA's second largest, market, the 
majority has consigned the policy to oblivion. * Indeed the very con- 
clusion reached by the majority (that one-stop services may no longer 
attract traffic) means that, more so than ever before, the failure to 
restrict American from full-scale participation in the San Francisco- 
New York market will, in the words of the Denver Service case, "do 
violence to our effort toward achieving balanced competition in our 
air transport system." The majority did not, and could not, 
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find to the contrary. 
Finally, and perhaps most illogically, the majority disregards 


its own assigned reasons for hearing the case out of its normal order. 

That the proceeding did not, as the majority had anticipated in! prema- 

turely hearing it, result in "a full-scale investigation of the impact of 

jet aircraft" is implicit in the majority's statement (Mimeo. Op., p. 20): 
"We recognize that precise accuracy in determining 


cost estimates of a turbine aircraft, which for the purposes 

of this record, is as yet unused, is unattainable. While we 
agree with United and TWA that it might be preferable if data 
based on actual operating experience of jet aircraft were in the 
record, we do not believe its absence is fatal or requires us 
to delay authorizing a service we have found required. 


¥ In the period since the Denver case, American has secured, inter 
alia, entry into Houstonand Pittsburgh, improved access to Columbus 
and St. Louis-New York nonstop authority. 
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In summary, the majority is thus in a position of reversing it- 

self upon the necessity for considering the very evidence the proceed- 

ing was designed to elicit, evidence unattainable only because the case 
has been prematurely heard. 

I 


THE BOARD HAS FAILED TO APPLY THE 
STANDARDS OF SECTION 401 OF THE ACT 


The elements of public convenience and necessity have| become 
well-established in the decisions of the Board and of other agencies. 
One of these elements is whether the proposed service can and will be 
provided by the existing carriers. Here, in what appears as an un- 
precedented decision, the majority finds that without the authorization 
of a third carrier the service would nonetheless be provided, but that 
the existing carriers should abandon their plans to provide it s0 that 
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the proposed service can be economically justified (Mimeo. Op. , pp. 


11-12).* This, as the dissenting opinion notes, is added competition 
for the sake of added competition, a theory completely rejected by the 
Supreme Court in Federal Communications Commission v. R.C.A. 
Communications, Inc., 346 U.S. 86 (1953). 

In another aspect, the majority has not applied sound statutory 
standards. The record makes clear that any aircraft diverted to the 
San Francisco-New York market by American will be at the expense 
of other markets served by that carrier (R. 472, 585). Neither the 
Examiner's Initial Decision nor the majority's opinion has weighed the 
relative 


* At the same time the majority (Mimeo. Op., D. 4) adopts the 
Examiner's conclusions that with "vigorous promotion" enough traffic 
may be developed to support three nonstop carriers, and that "vigorous 
competitive service” by three carriers is warranted! 
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need of the San Francisco-New York market for the proposed service 
against the disadvantages to the traveling public in other markets 
served by American. Certainly it is no answer to say that the Board 
can under the Act compel adequate service by American in other mar- 
kets; the Board cannot, by administrative fiat, produce the Boeing-707 
aircraft to provide the services that, but for its present decision, 
would redound to the benefit of the traveling public in other American 
markets. 
SCOPE OF THE RELIEF REQUESTED 

The several legalerrors assigned, supra, justify and require 
varying measures of relief. TWA urges that any one of them, and 
certainly all viewed together, dictate that Order No. E-14412 be 
vacated and the proceedings terminated. In the alternative, the 
matters set forth under Point I, Subdivisions A, B, C and E, would, 
under the authority of the WKAT, WORZ, Massachusetts Bay and 
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Sangamon cases, require that the proceedings be reopened and begun 
anew with a preliminary hearing to determine the facts as to ex parte 
activity and its effect upon the qualifications of the applicants and the 
members of the Board. * 
For obvious equitable reasons, the effectiveness of the|Board's 
order must be stayed during the period required for such proceedings. 
As this petition shows, there are presented substantial questions of 
law. Also, the irreparable injury to TWA from the operation of the 


order 


* While the matters set forth under Point I, Subdivision D would 
require only reargument, and those under Subdivisions F and G would 
require only limited reopening, these steps would not serve to cure 
the other errors. Hence, the choice of procedures lies between ter- 
minating the proceeding entirely or reopening and assigning the pre- 
liminary hearing. 
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(revenue loss of at least $6,000,000 annually not subject to later re- 
coupment) has been unanimously recognized by the majority, the dissent 
and the Examiner. Finally, the absence of significant adverse effect 
upon the public is implicit in the majority's recognition that TWA and 
United will provide frequent jet nonstop service in the absence of 


American's certification. These are the traditional elements justifying 


a stay. 
CONCLUSION 
WHEREFORE, TWA prays that Order No. E-14412 be vacated 
and the proceedings hereing terminated, or that, in the alternative, the 
Board stay said order and undertake further proceedings as above outlined. 
Respectfully submitted, 


: /s/ 

JamesK. Crimmins, pede 
Henry P. Bevans, Chadbourne, Parke, Whiteside & Wolff 
Attorneys for 


Of Counsel. mas 
New York, N.Y., Trans World Airlines, Inc. 


September 21, 1959 
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* * * x* 
United Air Lines, Inc. ("United"), respectfully requests that the 
Board grant rehearing, reargument and reconsideration in and of the 
above entitled proceeding and in support thereof represents and alleges 
as follows: 
I. 


EX PARTE ATTEMPTS TO INFLUENCE THE BOARD AND ITS STAFF 
THROUGHOUT THIS CASE NECESSITATE A HEARING DE NOVO. 


American Airlines, the City and County of San Francisco, and 
the Port of New York Authority have acted in gross violation of the 
Board's Principles of Practice and of fundamental principles of pro- 
cedural due process. The Board itself has already given recognition 
to that fact, and as early as December 2, 1957, in a meeting with re- 
presentatives of the City of San Francisco warned them of the conse- 
quences to be expected from continuation of their pressure tactics 
(Conference--City and County ofSan Francisco, R. 3). Notwithstanding 
this warning, the violations continued and affirmative action is now re- 


quired to correct the situation created by the ex parte communications 


written or inspired by these parties, and their other efforts to bring 


pressure or influence to bear upon the members of the Board or its staff. 
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Section 2 of the Board's Principles of Practice does no more 
than state the generally accepted canons of judicial ethics. Applicable 
provisions thereof read as follows: 


‘Par. 300.2. Hearing cases; improper influence. **** 


(a) It is improper that there be any private communi- 
cation on the merits of the case to a member of the Board or its 
staff or to the Examiner in the case by any person, either in 


private or public life, unless provided for by law. 
5 * * 
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"(¢) It is improper that there be any effort by any per- 
son interested in the case to sway the judgment of the Board by 
attempting to bring pressure or influence to bear on members 
of the Board or its staff, or that such person or any member 
of the Board's staff, directly or indirectly, give statements to 
the press or radio, by paid advertisements or otherwise, de- 
signed to influence the Board's judgment in the case." 

Rule 14 of the Board's Rules of Practice further emphasizes the 
impropriety of ex parte communications by stating the specific terms 
under which persons not parties may participate in a hearing: 

"302.14. Participation in hearings by persons not 
parties. Any person, including any state, political division 
thereof, state aviation commission, or other public body, may 
appear at'any hearing, other than in an enforcement proceeding, 
and present any evidence which is relevant to the issues. With 
the consent of the Examiner or of the Board, if the hearing is 
held by the Board, such person may also cross-examine wit- 
nesses directly. Such persons may also present to both the 
Examiner and the Board a written statement on the issues in- 
volved in'the proceeding. Such statement shall conform to the 
requirements of these rules as to form, content, service, and 
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time of filing of briefs to the Examiner and the Board. |In addi- 
tion, a representative of any department, agency or branch of 
the federal government or of any state government (including a 
state aviation commission) may appear and present oral argu- 
ment in any proceeding in which argument has been assigned." 
The known ex parte communications addressed to the Board and 
other efforts to bring pressure or influence to bear upon its members 
or its staff, fall, roughly, into five categories: 
1. Communications addressed directly to the Board by parties 
to the proceeding for the purpose of influencing the decisions to be 
made by the Board on various aspects of the proceeding, consisting 
of letters from the Mayor and other representatives of the City of San 
Francisco. 


2. Similar communications inspired by parties to the proceed- 
ing but written by non-parties. These include letters from the Gover- 
nor and Lieutenant Governor of the State of California, from Senators 
representing the States of California, New York and New Jersey, from 
a multitude of Congressmen, from persons otherwise prominently iden- 
tified with one or the other of the two major political parties, from 
travel agents, and from a very few ordinary individuals. They further 
include resolutions from a host of Chambers of Commerce, City Coun- 
cils, and other municipal bodies. 

3. Communications addressed to members of Congregs sug- 


gesting, directly or indirectly, that such members exert influence 
upon the | 


[ 5121] 
Board or its staff in a manner other than that permitted by Rule 14 
of the Board's Rules of Practice. These represent direct efforts by 
the Mayor and other representatives of the City of San Francisco and 
by the Port of New York Authority to solicit the exercise of political 
pressure and efforts of those parties and of American to solicit, 
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through the medium of third parties, the intervention of members of 
Congress. The Board's attention is invited to Appendix A, attached 
hereto, which shows that evidence is available with respect to Ameri- 
can's solicitation of support for its application through persons not 
parties to the case. 

4. Public statements made by the interested parties, suggest- 
ing that the judgment of the Board could be swayed by political or 
other pressures, and that such pressures should be brought to bear 
upon the Board (United's Petition dated January 27, 1958). 

5. Direct ex parte communication with members of the Board 
and its staff in a; meeting ostensibly designed to do no more than dis- 
cuss "general aviation problems in the City of San Francisco". How- 
ever, statements made at the meeting by representatives of the City 
clearly indicate that it was actually intended to support American's 
then pending motion for an expedited hearing (Conference--City and 
County of San Francisco, R. 1-17). United specifically requested, but 
was denied, the opportunity of appearing before the Board to answer the 
contentions advanced by the City at that meeting (Order E-12337). 

The Board's correspondence file contains 122 documents which, 
with only a few exceptions, fall within one or the other of the categories 
above listed, and United respectfully requests that these documents be 
made a part of the record in this proceeding. The foregoing figure is 
a minimum since the file discloses its own incompleteness. Further- 
more, it discloses that other contacts were made in person or by tele- 
phone with members of the Board or its staff. The extent and signifi- 
cance of these contacts can be no more than a matter of conjecture, 
but they also must be considered in appraising the requirements of due 
process. 

These ex parte communications were propitiously timed to co- 
cide with stages in the proceeding when action by the Board, its staff 
or the Examiner appeared imminent. They were first sent immedi- 
ately following American's filing of its motion for expedition. A second 
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group of communications came after the Board's original denial of that 
motion. The third instance occurred at the time that the report of the 
Board's staff was due. Again, ex parte communications were sent to 
the Board, Congressmen and Senators when United requested an ex- 
tension of the date for filing exhibits. The fifth occurrence was when the 
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Examiner's Initial Decision was expected. Finally, communications 
of this nature appeared at the time of oral argument. 
It is significant that in only a few rare instances were these ex. 
parte communications and efforts to influence Board action directed 
merely to an alleged need for additional San Francisco-New York non- 
stop service. In a consistent pattern, they suggested not only the need 
for such service but urged support for the application of a single car- 


rier, to-wit, American. 
This Board in several instances has taken occasion to vigorously 
condemn such activities. In its opinion in Air Transport Associates, 
Enforcement Case, 14 CAB 805 (1951), the Board stated (p. 81 3): 
" #** The Board is aware, of course, of the campaign 
conducted by respondent and its president either directly or 


| 
through the Aircoach Transport Association (of which respond- 


ent's president is also president) against the Board, both 
generally and with reference to this case. Indeed, the) respond- 
dent's petition itself is replete with examples of such activity 
in the form of the various attachments thereto, and we} have re- 
ceived more than 200 communications with reference to the 
petition for reconsideration. ... 
" *** Such tactics are clearly in open violation |of Part 
300.2 of the Rules of Practice which part embodies the stand- 
ards and principles by which the Board and persons appearing 
before it are governed in relation to formal proceedings before 
the Board... ." | 
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An applicant in the Chicago-Milwaukee-Twin Cities Case, Doc- 
ket No. 3207 et al. , suggested in a letter to one of its large stockhold- 
ers, that direct communication by that stockholder with various Con- 
gressmen and with the Hearing Examiner might result in a favorable 
disposition of its application. On learning of this, the Board, ina 
letter to the applicant, said, in part: 

"On the basis of the information presently available to 
the Board, we can only construe *** action in this respect as a 
patent attempt to bring pressure and influence to bear upon the 
Board with respecttoits decision to be made in a pending pro- 
ceeding. 

"However, in our judgment, activity of the sort with 
which we are here concerned is not a permissible one and goes 
beyond the bounds of propriety. It is in substance the solicita- 
tion of efforts by non-parties to sway the Board's judgment on 
the basis of non-record considerations. The Board considers 
the attempt to influence the Examiner by matters not of record 
in the proceeding to constitute particularly objectionable conduct." 
Again, in the Subsidy Mail Exemption Proceeding, Docket No. 

9376, as an outgrowth of the suggestion made by the president of Riddle 
Airlines to his stockholders that they write to their Congressmen and 
to members of the Board in support of the carrier's application for 
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mail subsidies, the Board Chairman wrote the president of that company 
as follows: 
"" * * * attempts to influence the Board's action through 

the pressure campaign lodged by you are deemed by the Board 

to be improper and contrary to the requirements of the Board's 

rules." 

Chairman Durfee has already sharply criticized representatives 


of the City of San' Francisco for their activities in the present proceeding, 
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particularly for the following public statement made by the Président 
of the San Francisco Public Utilities Commission: 
"The CAB members have ‘isolated’ themselves from 
influence by mail or wire. . . . Our only recourse is|to sub- 
ject them to the same perfectly legitimate pressures that they 
get from the lobbyists of other cities. We have reason to be- 
lieve that this city has not gotten all it might from the CAB 
because the city has not used this kind of pressure before” 
(Conference--City and County of San Francisco, R. 3-4). 
The admonition of the Chairman of the Board fell upon either 
deaf or unbelieving ears. Approximately one quarter of the aforemen- 


tioned 122 letters andtelegrams found in the Board's correspondence 
file were written after representatives of the City of San Francisco were 
warned of the consequences to be expected if their tactics were contin- 
ued. At least five of them represent approaches made to the Board asa 
result of letters written to members of the Senate and House by Mayor 
Christopher. | 
This Board, in its consideration of the problem presented, has 
the benefit of a number of recent decisions of both the Supreme Court 
and the Court of Appeals for the District of Columbia, decisions in- 
volving the propriety and effect of ex parte attempts to influence agency 
action. Sangamon Valley Television Corp. v. U.S., 358 U.S.) 49 (1958); 
Sangamon Valley Television Corp. v. US. (App D.C. 1959), Case No. 
13992, ....F.2d.... (after remand); WIRL Television Corp. v. 
U.S. , 358 U.S. 51 (1958); WORZ, Inc. v. F.C.C., 358 U.S. 55 (1958); 
WORZ, Inc. v. F.C.C., (App. D.C. 1959), Case No. 13996, |... F.2d 
.... (after remand); WKAT, Inc. v. F.C.C., (App. D.C. 1958), 258 
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F2d 418; Massachusetts Bay Telecasters, Inc. v. F.C.C., (App. D.C. 
1958), 261 F.2d 55. 

The following portion of the Court of Appeals' opinion in the 
Sangamon Valley Television case, supra, is particularly compelling 
and pertinent (op. , pp. 6-7): 
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'" *** The Commission and the intervenor contend that 
because the proceeding now on review was 'rule-making', ex 
parte attempts to influence the Commissioners did not invalid- 
ate it. The Department of Justice disagrees. On behalf of 
the United States, the 
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Department urges that whatever the proceeding may be called 


it involved not only allocation of TV channels among communi- 


ties but also resolution of conflicting private claims to a valu- 


able privilege, and that basic fairness requires such a proceed- 
ing to be carried on in the open. We agree with the Department 
of Justice. Accordingly the private approaches to the members 
of the Commission vitiated its action and the proceeding must 
be reopened. 

"We agree also that the Commission proceeding must be 
reopened for another reason. Agency action that substantially 
and prejudicially violates the agency's rules cannot stand. At 
the time of this proceeding the Commission had no general 
regulations governing all rule-making, but when it proposed an 
allocation of TV channels to particular communities it was its 
usual practice, followed in this instance, to prescribe a cut- 
off date before which 'Any interested person. . . may file with 
the commission . . . written data, views, or arguments setting 
forth his comments' favoring or opposing the plan; a cut-off 
date for 'comments or briefs in reply'; and that 'No additional 
comments may filed’ without a request from the Commission 
or a showing of good cause. By plain implication, this rule 
forbade submitting material to the Commission's members 
after the time for filing it with the Commission had gone by. 
The rule cannot be interpreted to permit parties to make off 


the record contentions that it forbids them to make on the record." 
(Emphasis supplied. ) 
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Of further interest to this Board should be these comments, con- 
tained in the brief filed with the Federal Communications Commission 
by its Associate General Counsel after remand of the Massachusetts 
Bay case (pp. 91-92). | 
"" #&* We have indicated our belief that a member of 
Congress may properly communicate to the Commission his 
own views on a public interest problem involved in an adjudica- 
tory proceeding or convey to the Commission the views of a 
constituent, so long as such communications are madeja matter 
of record in the adjudicatory proceeding. However, we do not 
believe that the parties to an adjudicatory cause before the 
Commission may properly seek the intercession of legislative 
or executive officials, whether such intercession be on or off 
the record. Fora party who takes such action is obviously 
seeking to enlist the prestige and influence of the Congressional 
or executive officer under the banner of his cause and thus to 
appeal to motivations which have no place in the proceedings 
contemplated by the Communications Act. Condonation of such 
action would imply that a comparative decision might properly 
turn upon the question of which applicant could enlist in his 
behalf the largest number of influential legislative and executive 
officials. Such a result would obviously be subversive of the 
Act's elemental purposes." 
It is not enough for a Board or Commission to state, and state 


with complete sincerity, that ex parte attempts to influence its action 
have 
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been ignored. It is not enough that ex parte arguments and representa- 
tions which an interested party has had no opportunity to answer may 
be honestly believed to have played no part in the Board's deliberations 
and conclusions. Pressure is an insidious force. Who can say when 
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subjected to it that he has not been unconsciously influenced. This 
Board has been subjected to pressure in this proceeding and its Rules 
of Practice deliberately violated. It has been subjected to pressure 
only because it was assumed that such pressure would have some effect. 
Those who are responsible for the application of such pressure 
have accomplished what they set out to accomplish. They have re- 
ceived favored treatment in the form of an expedited hearing of Ameri- 
can's application, with the specific reason given for such expedition 
being the opportunity to conduct a full scale investigation of the impact 
of the operation of jet aircraft, an opportunity which has not been pur- 
sued and has not figured in the decision of the case. In contrast, no 


decision has yet been reached on the petition and complaint of the City 
of Dallas heard by the Board more than two years ago in the Dallas to 
the West Service Case, Docket No. 7596, et al. In the instant proceed- 


ing, duplicating service has been authorized at a net cost of millions of 
dollars to the industry (which service will provide no new type of equip- 
ment and no new times of aircraft departure or arrival) with no evi- 
dence whatever to indicate that adequate space will not be provided for 
all prospective passengers by the carriers already certificated to pro- 
vide service. United has been denied the right to offer evidence which 
is clearly available and would clearly show that cost estimates submit- 
ted at the time of the hearing were grossly understated in view of sub- 
sequent developments. All of this has been done over the vigorous 
protest of the two dissenting members of the Board. 

It will not suffice to merely deny that the improper pressures 
applied have in any way affected these results. The actions of this 
Board, if they are to command the respect to which they are entitled, 
must be free from the effects of improper influence in appearance as 
well as infact. ‘The taint which attaches to the present proceeding can 
be removed only by a fresh start, a hearing de novo of this case. 
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I. 


THE RECORD IN THIS CASE IS FATALLY DEFECTIVE BECAUSE IT 
IS DEVOID OF RELIABLE EVIDENCE RESPECTING THE IMPACT 
OF JET AIRCRAFT ON THE ECONOMICS OF AIR TRANSPORTA- 
TION. 


The Board made the issue of the impact of jets a primary reason 


for expediting this proceeding. It directed the Examiner to make 
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specific findings on that question in determining whether the public con- 


venience and necessity required a third nonstop carrier between San 
Francisco and New York (Order E-12103). It re-emphasized that posi- 
tion when it denied petitions for reconsideration of the order of expedi- 
tion (Order E-12337). Member Hector, in a concurring opinion accom- 
panying the latter order, characterized the instant case as a "Itest tube" 
for exploring the impact of jet equipment. | 
Once the decisional stage of the case was reached, that ground 
rule of the proceeding was all but abandoned. Except for a statement 
that jets possessed tremendous capacity and an estimate of a 10% 
traffic stimulation, the Examiner made no findings respecting the 
economics of jet operations. Beyond an unsupported conclusion that 
three carriers, by curtailing schedules, could operate at "above break- 
even load factors," the Board did no more. On the contrary, |the Board 
turned its back on the only economic data derived from actual|jet opera- 
tions by denying United's motion to reopen the record. This departure 
from the ground rules of the case in itself was highly prejudicial to 
United. | 
The Board concedes (Op., p. 20) that "it might be preferable if 
data based on actual operating experience of jet aircraft were)in the 
record ***,'' Nevertheless, it chose to rely on estimates which were 
drawn purely from engineering information, the reliability of which has 
been destroyed by operating experience. 


Costs--vital to the issue as to the impact of jets on air transport 
| 
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economics--are particularly critical here. The Bureau has admitted 
that a three-carrier operation would not be profitable until some time 
beyond 1960 (Bureau Br. to Ex., p. 30), the Examiner has shown 
anxiety as to the prospect of unprofitability (I.D., p. 45), and the 
Board's own conclusions establish that such operations, even on the 
basis of its unsupported assumptions, would be extremely marginal. 

Experience has demonstrated that jet costs are substantially 
greater than were ever anticipated. The circumstance that complete 
evidence may not be available as to ultimate jet costs provides no basis 
for disregarding entirely the information that is available. Moreover, 
positive evidence exists of substantial increases in operating costs 
which will not decline with the passing of the introductory phase of jet 
operations. Among other things, the crew complement on American's 
and TWA's 707's has been increased by adding a third pilot and fourth 
stewardess--something not contemplated at the time of hearing. Ameri- 
can's pilots have’ received a second round of pay increases, the effects 
of which were not reflected in American's expense estimates in this 
case (Ex. AA-82). American plans the conversion of its 707's to turbo- 
fan engines at a cost of approximately $40,000,000 beginning in 1960 
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(Docket No. 7984, R. 4252-4254). This, likewise, was not contemplated 
when the estimates in this case were prepared. TWA, ina letter filed 
with the Board in May 1959 in support of jet surcharges, listed in- 
creased fuel consumption, increased training times and longer routings 


due to airport flight patterns as factors increasing jet costs. The 707 
is approximately 30 miles per hour slower than anticipated--a factor 
obviously affecting costs. Currently, TWA's eastbound San Francisco- 
New York nonstop flight time is 15 minutes longer than the schedules 
proposed by American in this case (Ex. AA-81; Official Airline Guide, 

” Sept. 1959). On the basis of a statement by American's president that 
a 15 minute delay in take-off with a jet costs $400 (New York Times, 
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| 
June 21, 1959), this increase in flight time alone means more than 
$1,000,000 additional expense per year on even a 7.5 daily roundtrip 
schedule pattern. | 
Every carrier operating jets concedes that costs are substan- 
tially above the level anticipated. This is evident from the statements 
of carriers quoted in the dissenting opinion in this proceeding.) Ameri- 
can, 7 months after its estimates here had been prepared, said ina 
petition for reconsideration in the Jet Surcharge Proceeding, Docket 
No. 10142: 
"In our own company planning we have seen confident 
cost predictions proved false within brief periods as the planning 
period has proceeded, and the corrections have had to|be up- 
ward. *** We know only that there is every reason to|believe 
that costs will be considerably greater in the immediate future 
than seemed, six months or a year ago, to be probable." 


Outside of this case, the Board itself recognizes the need for 
jet data developed from actual operating experience. It has been con- 
ducting a study as to the impact of jets which includes the question of 
costs. On January 16, 1959, Member Hector, in his dissent accom- 
panying Order E-13395 (Docket No. 10142) stated: 


"No one yet knows exactly what the jets will cost to 
service, maintain, and operate. Only experience can tell us 
this. No one yet knows the extent to which passengers will 
prefer jet planes to piston type equipment, and the extent to 
which this may justify fare differentials. The carriers are 
boldly venturing into a new and revolutionary form of public 
transportation." 

On February 10, 1959, the Associate Director of the Board’s Bureau 
of Air Operations, appearing before the House Appropriations | Sub- 
committee, testified (Hearings on "Independent Offices' Appropriations 
for 1960", pp. 163-164): | 

" *## the actual operating costs of jet equipment cannot 
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be accurately stated as of this date. We are in the process of 


investi- 
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gating whether we will allow a differential for jet operations, 
based on whether they cost more to operate. We don't know." 


Moreover, in Matter of Inquiry Concerning Pricing of Jet Services, the 


Board, by notice of March 20, 1959, requested jet operators to submit 
monthly reports on costs and traffic, stating that while "the volume 

of jet experience will be relatively small and not necessarily repre- 
sentative of longer term circumstances *** such actual cost and traffic 
data as are available will be useful.'’ (Emphasis supplied. ) 

Notwithstanding the fact that the Board is actively seeking cost 
data based on actual operating experience in a matter relating to fares 
which it can reopen, investigate and change whenever circumstances 
warrant, it dispenses with the very same information when the issue 
is one of granting a permanent route certificate. It brushed aside the 
lack of experience data here on the ground that "precise accuracy" 
was unattainable. The question is not one of precise accuracy, but of 
substantial unreliability in the estimates submitted. 

The Board's attempt to inject credibility into the estimates sub- 
mitted by urging that they were derived from manufacturer's engineer- 
ing information and that the 707 was one of the most tested aircraft 
(Op., p. 20), is unavailing. The commercial operation of the 707 
is substantially different from its operation by the military. Moreover, 
as the dissent points out, manufacturers' break-even load factor esti- 
mates have never been considered reliable by either the carriers or 
the Board. 

The Board's assertions that it customarily relies on estimates 
for the future and that there is no reason for treating estimates of 
future jet operations differently here (Op., p. 20), are answered by 
American itself. | In its petition for reconsideration in Docket No. 
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10142, American states: 'We are now in an economic situation which 
the industry has never before faced and may never face again. ies 

There is hardly an industry in the country that has ever encountered 
such a drastic shake-up as the air transport industry is now td undergo." 


As shown, Member Hector, in referring to the introduction of jets, 


similarly observed that ''The carriers are boldly venturing into a new 

and revolutionary form of public transportation." 
The Board is in no position to express doubt as to whether ex- 

perience data "would provide any materially different or more reliable 

information" than the untested estimates of record (Op., p. 20). With- 

out having received experience data, evaluation of it is impossible. 
Experience has demonstrated the unreliability of the estimates 

as to jet economics submitted in this case. Lacking probative evidence on 
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this issue, the Board has no valid basis upon which to predicate findings 
as to either the impact of jets or the economic feasibility of jet opera- 
tions by three nonstop carriers. 

I. 


THE BOARD'S DENIAL OF UNITED'S MOTION TO REOPEN THE 
RECORD FORECLOSED THE INTRODUCTION OF EVIDENCE 
NECESSARY TO A FAIR DECISION IN THIS CASE AND CON- 
STITUTES AN ABUSE OF DISCRETION. 


United first filed a motion to reopen the record with the Exa- 
miner prior to his Initial Decision. After that motion was denied 
and the Examiner's Initial Decision was issued, United filed a) second 
motion to reopen with the Board. The latter motion also was denied 
(Op., p. 21). 

Both of United's motions were directed to the introduction of 
data respecting jet economics derived from actual operating experience. 
The nature of that evidence, to the extent available to United, jis des- 
cribed under Point II. It was not in existence prior to the filing of 
United's motion. It goes to the foundation of the Board's findings on 
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the issue whether nonstop jet service between San Francisco-New York by 
three carriers would be unprofitable for all concerned. That is an es- 
sential issue since Section 102 of the Act directs the Board to consider as 
in the public interest competition "to the extent necessary to assure the 
sound development of an air-transportation system."" (Emphasis sup- 
plied.) See also, Reopened Southern Service to the West Case, 18 

CAB 234 (1953); Clarke v. United States, (D.C., D.C. , 1951) 101 F. 
Supp. 587. 

This is not an ordinary case, as already shown. It is not the 
usual case of fluctuating economic conditions. On the contrary, itisa 
case where American, in the form of an expedited proceeding, sought 
to obtain a decision upon untested estimates before the facts of jet 
operations were known. Facts, however, are now available. Where, 
as here, the new evidence undermines findings on an essential issue , 
refusals to reopen the record constitute an abuse of discretion. 
Atchison, Topeka & Santa Fe Ry. Co. v. United States, 284 U.S. 248 
(1932); Braniff Airways, Inc. v. C.A.B. » (App. D.C. 1945), 147 F.2d 
152; Enterprise Company v. F.C.C., (App. D.C. 1955), 231 F.2d 708, 
cert den. 351 U.S, 920 (1956); W. S. Butterfield Theatres, Inc. v. 
F.C.C., (App. D.C. 1956), 237 F.2d 552. 

Denial of United's motions to reopen the record, therefore, 
also requires that the decision in this case be vacated and a rehearing 
granted. 


[ 5130] 
IV. 


THE BOARD'S OPINION ALSO IS FATALLY DEFICIENT FOR ITS LACK 
OF NECESSARY FINDINGS AND ITS ADOPTION OF CONC LUSIONS 
DIRECTLY CONTRADICTED BY UNDISPUTED EVIDENCE OF 

RECORD. 


The Board's failure to make necessary findings of fact, its 
making of findings not supported by substantial evidence and its state- 
ment of conclusions that do not logically follow from findings that were 


| 
| 
| 
| 
| 
| 
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made violate Section 1005(f) of the Federal Aviation Act and Section 8(b) 
of the Administrative Procedure Act. Deficiencies in the Board's 
opinion in these respects are as follows: | 

A. Adequacy of Existing Service. The Board's conclusions that 
the services of United and TWA "did not fully meet the needs of the 
traveling public" (Op. , pp. 13-14), that ''TWA was not a full-time vig- 
orous competitor" (Op. , p. 15) and that "the authorization of a third 
carrier holds the greatest prospect for the full development" of the 
San Francisco-New York market and would give traffic between those 
cities the "benefits of competition" (Op. , p. 16) are not supported by 
adequate findings, and neither those conclusions nor the findings that 
were made are supported by substantial evidence: | 

1. The Board itself found (Op., p. 13) United's and ‘A's past 
and existing San Francisco-New York services to be adequate, 

2. It adopted the Examiner's finding that the San Francisco- 
New York market had been properly developed (I.D., p. 35). 

3. Contrary to the Board's finding that nonstop sche ules re- 
mained essentially unchanged in the face of a 44% traffic ae be- 
tween September 1954 and March 1957 (Op., p. 14), undisputed evidence 
establishes a 66% increase in nonstop frequencies and only a 2% traffic 
increase between those periods (Official Airline Guide, Traffic Surveys, 
months cited). | 

4. The Board's finding (Op., p. 14) that "only a limited amount 
of first-class nonstop service was available" is invalid in wiew of the’ 
fact that United's and TWA's San Francisco-New York first-class non- 
stop flights operated at an average load factor of approximately 69% 
in January and March 1957 (Exs. BAO-117, 132) and the further fact 
that San Francisco's principal witness testifed that "almost all of the 
time you could get first-class reservations" (R. 336). | 

5. Likewise, any inference of insufficient service drawn by the 
Board from its finding that "only 20 nonstop coach seats per day were 


scheduled" in March 1956 (Op. , p. 14), is equally erroneous since 
| 
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transcontinental nonstop coach service was in its infancy at that time. 
The 
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only other pair of points between which such service was then operated 
was Los Angeles-New York--a substantially larger market; the serv- 
ice was provided by TWA; and it consisted of only 20 more seats per 
day than were provided between San Francisco-New York (Official Air- 
line Guide, March 15, 1956). 

6. Contrary to the Board's finding (Op. , p. 14) that the only 
San Francisco-New York nonstop coach service prior to May 1957 con- 
sisted of one eastbound flight by TWA, the undisputed facts are that 
TWA operated both eastbound and westbound nonstop coach flights as 
early as the summer of 1956, and United provided nonstop coach serv- 


ice in both directions beginning on April 1, 1957 (Official Airline Guide, 
September 1956, April 1957). 

7. Notwithstanding the Board's statement (Op., pp. 15-16) that 
nonstop coach service was limited in comparison with first-class non- 


stop accommodations, the fact is that nonstop coach capacity was more 
than 80% of first-class nonstop capacity in both April and September 
1957 (Official Airline Guide, months cited; Exs. BAO-117, 132). 

8. The Board's findings (Op., p. 14) that United's and TWA's 
San Francisco-New York nonstop load factors remained high "even 
after the sharp increase" in service during the summer of 1957 and that 
high load factors reflected an inability of passengers to secure space, 
are contradicted by the facts. After reaching a peak of 75.9% in July 
1957, United's and TWA's average nonstop load factor declined rapidly 
to 72% in September and 56% in November of that year (Ex. U-D, p. 7); 
beginning with July 1957 and at all times thereafter, San Francisco- 
New York nonstop load factors averaged below those prevailing between 
Los Angeles-New York (Ex. U-D, p. 7); and between May 1957 and July 
1958 empty seats on San Francisco-New York nonstop flights averaged 
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between 127 and 328 per day (Ex. U-D, p. 8). Moreover, there is no 

evidence that a single San Francisco-New York passenger was deprived 

of air transportation between those cities. 
9. The Board, in relying on an alleged failure of United and 

TWA to increase their San Francisco-New York nonstop schedules 

prior to 1957 and in characterizing such an alleged failure as a "long- 

standing scheduling practice of the existing carriers" (Op., pp. 15-16), 

failed to explain why United and TWA should now be criticized or penal- 

ized for not having anticipated, 2 1/2 years in advance, the precise 

month in which an increase in the demand for nonstop service might 

occur. This omission is particularly prejudicial in view of the following 

facts: The aircraft which United and TWA received in 1957 and immedi- 

ately used to enlarge their San Francisco-New York nonstop service, 

were ordered in late 1954 and early 1955 (Exs. U-D, p. 12; TWA-79, p. 6). 
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However, the Board, as late as its decision of November 1955/in the 
Denver Service Case, did not appear to perceive a prospective) increase 
in the demand for nonstop service between these points. On the con- 
trary, the Board in its opinion in the present proceeding maintains that 
a change in the character of the transportation demands of this market 
occurred during some undefined period subsequent to 1955 (Op. , pp. 
4-5). Furthermore, the opinion is devoid of any finding that, during 
the period while United and TWA were awaiting delivery of their new 
equipment, the one-stop flights with which they supplemented nonstop 
frequencies did not provide useable and convenient service in response 
to the requirements of the traveling public. 

10. The Board's inference (Op., p. 15) that the increase in San 
Francisco-New York nonstop service was partially attributable to the 
filing of the American's motion for expedition on May 3, 1957,)is also 
contrary to undisputed evidence: United and TWA planned their 1957 
increases in San Francisco-New York nonstop service in late 1956 
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(Exs. U-D, TWA-78, 79) and United in March 1957 filed with the Board 
schedules showing its planned expansion in service during the summer 
of 1957, including the additional San Francisco-New York nonstop fre- 
quencies that it added on April 1 and June 27, 1957 (Ex. U-D, p. 17). 

11. The Board's conclusion that TWA was not a full-time vigo- 
rous competitor between San Francisco and New York (Op., p. 15) is 
refuted not only by TWA's undisputed participation in the traffic, which 
approximated or at times exceeded that of United, but also by the fre- 
quency and variety of services that it operated, including Siesta 
Sleeper Seat service, the competitive implications of which the Board 
has had under investigation for some time (Official Airline Guide, 
1956-1959). 

12. Contrary to the Board's broad generalization that Ameri- 
can's certification would give this market the benefits of competition 
(Op. , p. 16), the undisputed facts are that American does not offer 
the traffic anything different in equipment, type or quality of service, 
fares, departure and arrival times or frequency than is being provided 
or planned by United and TWA (Exs. U-D, pp. 18-19; TWA-79, pp. 

2-3). Onthe contrary, the assumption underlying the Board's opinion 

is that United and TWA would have to down-grade their service to make 
room for American and that during at least half of the year, the public 
would have a lesser choice of departure times than it would were Ameri- 
can’s application denied. 

B. Traffic Forecast. The Board's conclusion that San Francisco- 
New York nonstop traffic will total 366,000 passengers in 1960 (Op. , 
pp. 6-10) is not supported by adequate findings and does not logically flow 
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from the findings that were made, and even those findings are not sup- 
ported by substantial evidence: 
1. The Board's estimate exceeds the Examiner's estimate of 
"nearly 350,000 passengers" (I.D., p. 42) without 


explanation for the increase. 
2. The Board's estimated 1957 nonstop potential, based on un- 
adjusted 1957 O&D survey data (Op., p. 7), is necessarily over-stated 
because those data are based on inflated ticket-sale reports and include 
Los Angeles-New York passengers as San Francisco-New York traffic 
(Ex. BAO-a), international passengers now using international carriers 
(Exs. U-D, p. 29; TWA-103), excursion coach traffic (Exs. TWA-51, 
59), and stop-over traffic--none of which represents, or has been 
shown to represent, nonstop potential. | 
3. The Board's attempt to justify its inclusion of excursion 
coach traffic in the foregoing base data (Op. , p. 8) assumes that ex- 
cursion coach fares would be applicable to jet nonstops and that United 
and TWA plan drastic reductions in intermediate stop service (inferring 
that excursion coach traffic, therefore, would be forced on jet nonstops). 
The first assumption is contradicted by published tariffs and the second 
is unsupported by probative evidence. 
4. The Board's attempted justification of its estimated 1957 
nonstop potential by comparing the same with United's estimated total 
1957 through passengers between San Francisco-New York (Op., p- 8) 
is erroneous because United's estimate is for total through traffic (Ex. 
U-110). Since not all of that traffic would be available for nonstop 
service, United, after extending the 1957 figure to a 1960 level, re- 


duced the projected amount in order to exclude passengers who would 
| 


continue to use intermediate stop flights. No such adjustment was 
made in the Board's estimate. 

5, Historical evidence demonstrates that the Board's assumed 
10% per year normal traffic growth between 1957 and 1960 (Op. » Pp. 9) 
is overstated. San Francisco-New York traffic declined 5. 69% dur ing 
one of the years (1958) covered by the Board's projection (1957-1958 
Traffic Surveys). In 4 of the 6 years during the period 1952-1958, 


the annual growth of that market was materially less than 10%. (Ex. 
U-141; 1958 Traffic Surveys). The only instances during this| period 
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when annual growth exceeded 10% were years when traffic was affected 
by technological stimulation, i.e. , the inauguration of nonstop services 
(Official Airline Guide, 1954-1955). Even including those years, the 
annual rate of growth over the entire 6 year period referred to aver- 
aged approximately 9% (Ex. U-141; 1958 Traffic Surveys). 

6. The basis for the Board's assumed 10% jet stimulation(Op. , p. 
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10) is not set forth and, as previously shown, that estimate is not sup- 
ported by experience data of record. 

C. Economics of Three-Carrier Jet Operations. The Board's 
conclusions that three nonstop carriers can "operate at above break-even 
load factors" in 1960, that "after that, normal traffic growth should soon 
permit operations by the three carriers on a more profitable basis," 
and that "ultimately, we fully expect the sizeable growth potential of 
this rich and important longhaul market will warrant the scheduling of 
additional frequencies by the three carriers" (Op., pp. 12-13), are 
not supported by adequate findings, and neither those conclusions nor 
the findings that were made are supported by substantial evidence: 

1. The record, as shown, is devoid of reliable cost data neces- 
sary for any such conclusions. 

2. The Board made no finding as to what the break-even load 
factor would be for 1960 or subsequent years; it made no finding with 
respect to expenses or revenues for 1960 or later years; and the only 
traffic forecast that it made was for 1960 and, as previously shown, that 
forecast is overstated. 

3. The Board's footnote statement (Op., p. 12) that "the break- 
even load factor for the 707 jet was estimated to be about 54.3%" ap- 
pears to be a reference to American's estimate (AAL Br. to Ex., p. 
32). Any conclusions of the Board based on that estimate are erroneous 
because American's projected break-even load factor is for 1959, 
while the Board's traffic forecast is for 1960. Since American admits 
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that its operating costs over this route would increase annually |(Ex. 
AA-82), its break-even load factor would necessarily be higher for 
1960. | 
4. The assumption underlying the Board's conclusions is that if 
American were certificated, United and TWA, as well as American, 
would have to reduce their planned frequencies of 3 daily roundtrips per 
carrier to 2 such trips each during at least 6 months of the year (Op. , 
pp. 11-12). This assumption is in direct opposition to the undisputed 
testimony of United, TWA, and American in this case that 3 daily 
rounds trips per carrier throughout the year are required to provide 
a full complement of service and develop the traffic (Exs. U-1, D; 
TWA-31, 79; AA-81; R. 547-48, 601-2, 692-94) as well as to more 
recent testimony of American that it would operate 3 San Francisco- 
New York nonstop roundtrips daily in the event of a grant of its applica- 
tion in this case (Docket No. 7984, R. 4029). | 
5. Further, the assumptionispredicated on an areament ad- 
vanced for the first time by American's counsel on brief and not subject 


to cross-examination or rebuttal. | 
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D. Diversion. The Board's conclusions that it does "not envis- 
age any serious financial harm accruing from the authorization of a 
third unrestricted carrier" (Op., p. 17), that it is "unable to find that 
the probable diversion *** will impair the financial health" of United or 
TWA (Op., p. 18), and that "the present and long-range benefits of the 
additional service being authorized outweigh the effect which such serv- 
ice may have" on United and TWA (Op., p. 18) are not supported by 
adequate findings or substantial evidence: 

1. Diversion of approximately $12,000,000 from United and 
TWA, which the Board admits would occur (Op. , Appendix B), |is sub- 
stantial per se. | 

2. Contrary to the Board's conclusions, the estimated diversion 
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from United and TWA would be the equivalent of approximately 45% and 
273% of their respective 1958 domestic net revenues (Forms 41; Ex. 
U-110, p. 9). 

3. The basic assumption underlying the Board's entire opinion 
is that an impairment of United's and TWA's San Francisco-New York 
nonstop service would be necessary were American certificated (Op. , 
p. 12). 

4. There is no adequate explanation for the Board's adoption 
of a "growth offset theory" of diversion in view of the Examiner's re- 
jection of that theory (I.D., p. 39). 

5. In anylevent, application of the "growth offset theory" of di- 
version fails to establish that the 1960 financial results of United's and 
TWA's operations over this route, after diversion by American, would 
be better than they were in 1957 without American's participation. 

6. There are neither findings nor evidence that any present 
or long-range benefits would accrue from American's certification. 

E. Reversal of Denver Service Case. The Board's reversal 


of its decision in the Denver Service Case that public convenience 


and necessity do not require a third San Francisco-New York nonstop 
carrier is not supported by adequate explanations, findings or evidence 
of record: 

1. The Board's opinion in the Denver Service Case speaks for 
itself and refutes the Board's present statements (Op., p. 6) that 
American was there cast in the role of a third transcontinental com- 
petitor in the San Francisco-New York market. * 


* The Board's adoption of American's claimed participation in the 
San Francisco-New York market (Op., pp. 6, 22) is also erroneous. 
Because of the abuses associated with common fares and because of 
American's dominant position in the Los Angeles-New York market, 
American's alleged participation consisted largely of Los Angeles- 
New York traffic reported in the Board's surveys as San Francisco- 
New York business (Exs. BAO-a; U-D, U-147; TWA 46, 47). 
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2. The changed conditions cited by the majority--i.e. , the 


size, rate of growth, future potential and "marked change in the charac- 
ter of the transportation demands" of the San Francisco-New York mar- 
ket (Op. , pp. 4-5)--are inadequate justifications for reversal of the 
Denver Service Case. Between 1955-1958, San Francisco-New York 
traffic increased 27 passengers in each direction per day (1955-1958 
Traffic Surveys). The growth in the traffic totalled 8.9% over the 
entire period. The future potential is undefined. Whatever change 
there may have been in the character of the transportation demands in 
this market is directly attributable to United's and TWA's vigorous 
promotion of their nonstop services. 
3. Even the introduction of jet aircraft is not a new circumstance 
justifying the Board's change in position. The prospect of jet service 
was raised by both American and San Francisco in the Denver Service 
Case. In any event, the absence of reliable evidence regarding the 
economics of jet operations precludes a finding here that the inaugura- 
tion of service with that equipment warrants reversal of the Board's 
prior decision. | 
F. Lack of Other Findings. The Board's opinion is further 
deficient for its failure to set forth reasons for its rejection of United's 
traffic forecast (Ex. U-110), particularly the portions thereof based 
on actual traffic movements. It is also deficient for its failure to ex- 
plain the Board's rejection of United's position with respect to the 
effects of revenue diversion on passenger fares. Similarly, it is defi- 
cient for its failure to set forth findings with respect to the following 
exceptions of United to the Examiner's Initial Decision: Exception 2, 
second and fourth paragraphs; Exception 4, first and second para- 
graphs; Exception 5 as it relates to the Examiner's reliance on the 
Great Lakes-Southeast Service Case; Exception 6, second and|third 
paragraphs; Exception 7; Exception 9, third paragraph; Exceptions 12 
through 15; Exception 17; and Exceptions 20 and 21. 
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The cumulative effect of the foregoing deficiencies in the 
Board's opinion is of such magnitude that a rehearing of this proceed- 
ing is required. 

V. 


THE LACK OF DUE PROCESS PERMEATES 
THE ENTIRE PROCEEDING. 


Time and again throughout the course of this proceeding, United 
has been denied an opportunity to make a fair presentation of its posi- 
tion or to fairly answer the arguments made in support of American's 
application. Separate consideration has been given to the efforts of 
interested parties to improperly influence the decision of the 
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Board, but other aspects of the issue of due process likewise compel 
a reopening of the proceeding. Particularly when their cumulative 
effect is considered do they demonstrate the impossible handicaps under 
which United and, also, of course, TWA, have been forced to try this 
case. 


A. The Refusals of the Board and the Examiner to Direct Production 
of the Bureau's December 1957 Report or to at Least Provide for 
In Camera Inspection of the Same. 


The Board, by Order E-11493 of June 26, 1957 directed the 
Bureau "to review the problem of the air service pattern between New 
York and San Francisco and report the results of that study to the 
Board on or about December 1, 1957, so that it | might] re-examine 
the public need for an early hearing on the issue of nonstop service." 
The Bureau submitted such a report (R. 1278). In view of the close 
similarity between the question submitted to it for study and the ulti- 
mate issue in this case, the Bureau's report necessarily contains data 
bearing upon,and' an expression of position with respect to, the ques- 
tion of whether or not a public need exists for a third nonstop carrier 
between San Francisco and New York. 

Notwithstanding the fact that the Bureau in this report must of 


[ 5138] 
889 
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necessity have stated its position to the Board on this fundamental 
issue, it took no position thereon when it made its appearance in the 
present proceeding. Having avoided the exposure of its witness to 
cross-examination, the Bureau in its brief to the Examiner asserted, 
and asserted for the first time publicly, its support of American's 
application. 
United and TWA repeatedly requested production of the Bureau's 
report, but each of their requests was denied. (Order E-12337; Pre- 
hear. Conf. Rep., pp. 3-4; Examiner's Ruling of May 20, 1958; R. 
1280-81). In fact, once existence of the report was established, the 


Examiner foreclosed all cross-examination with respect thereto (R. 
1278A-79). The Bureau's conduct, supported as it was by both the 
Board and the Examiner, deprived United of an opportunity to fully pre- 


sent its case, for it made impossible the questioning of the Bureau's 
witness with respect to such inconsistencies as may have existed be- 
tween his testimony and the Bureau's failure to take a position lat the 
hearing, on the one hand, and the prior Bureau report, on the other. 
While Board regulations (PN-3, Sec. 1.4) declare internal memo- 
randa of the Board to be "confidential", there is a vast difference be- 
tween "confidential": and "privileged" communications. The fact that a 
document may be confidential does not create a privilege. Communist 
Party of the U.S. v. Subversive Activities Control Board, (App. 
D.C. 1958), | 


| 
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254 F.2d 314. However, even were the Bureau's report "privileged", 
the privilege of non-disclosure yields when "the fundamentals of fair- 
ness" require production. Roviaro v. U.S. , 353 U.S. 53, 60 (1957); 
Communist Party of the U.S. v. Subversive Activities Control Board, 
supra. Moreover, since Bureau Counsel requested United, TWA and 
San Francisco to produce as exhibits in this case (and they did) produce 
as Exhibits U-A, TWA-33, and CCSF 101-108), data that they had 
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previously submitted to the Bureau at its request in conjunction with 
the study and report in question, any previously existing privilege was 
thereby waived. In Re Boeing Airplane Co., (D.C., D.C. 1959), 9 
Pike & Fischer, Administrative Law (2d) 195. Refusal to give United 
and TWA access to the Bureau's report on the ground that it was ''con- 
fidential"’, therefore, was erroneous. 

The Examiner's ruling that the report was "immaterial" is 
equally invalid. "Relevancy and materiality for the purposes of pro- 
duction and inspection, with a view to use on cross-examination, are 
established when the reports are shown to relate to the testimony of 
the witness." Jencks v. U.S., 353 U.S. 657, 669 (1957). The report 
in the instant case meets that test, for it necessarily contained data 
and expressions of opinion relating to the issues in this proceeding. 
Since the Bureau was a formal party to the case, United was entitled to 
know and interrogate its official witness with respect to any inconsis- 
tencies between'the Bureau's past and present position on the same 
issues. The error was compounded by the Examiner's refusal to even 
permit cross-examination as to the authors of the report or whether 
the Bureau's witness participated in its preparation (R. 1278A-79). 

At the very least, United was entitled to have the Bureau's 
report submitted to the Examiner for inspection in camera so that he 
might determine whether significant inconsistencies did exist between 
the report and the Bureau's position in the hearing. Roebling v. 
Anderson, (App. D.C. 1958), 257 F.2d 615; U.S. v. Certain Parcels of 
Land, (D.C. S.D., Calif. 1954), 15 F.R.D. 224. Not even this 
was done. 


B. The Gross Inequality of Time for Oral Argument Provided for 
Proponents and Opponents of a Third Nonstop Carrier. 


Section 1001 of the Act provides that 'The Board *** may conduct 
[ its] proceedings in such manner as will be conducive to the proper 
-dispatch of business and to the ends of justice."" (Emphasis supplied.) 
The plain intent of this language is to preserve the fundamentals of fair 
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play throughout Board proceedings. The Supreme Court has held that 
"The requirements of fairness are not exhausted in the taking or con- 
sideration of evidence but extend to the concluding parts of the 
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procedure as well as to the beginning and intermediate steps." Morgan 
v. U.S., 304 U.S. 1, 20 (1938). . 

Substantial, if not exact, equality in time for oral argument is 
the least that is required. Court rules customarily prescribe equal 
time for opposing parties. (See Supreme Court Rule 44; Rule 19 of the 
Court of Appeals for the District of Columbia). 

Instead of equal or substantially equal treatment, the Board 
made the following allotments of time: to American and Northwest, 40 
minutes each; to the City and Chamber of Commerce of San Francisco, 
10 minutes jointly; to the City and Chamber of Commerce of Oakland, 
10 minutes jointly; to the Port of New York Authority, 10 minutes; to 
Bureau counsel, 30 minutes; and to United and TWA, 30 minutes each. 
Since all of these parties, except United and TWA, urged the Board's 
adoption of the Examiner's Initial Decision, at least in so far as it 
recommended the certification of a third nonstop carrier, the foregoing 
allotments gave United and TWA a total of 1 hour for oral argument as 
compared to 2 hours and 20 minutes for their adversaries. 

After receipt of notice of these allotments, United, by letter of 
April 15, 1959, called the disparity in time to the attention of the 
Board's Chief Examiner, pointed out that it would be physically im- 
possible for United to make a proper presentation to the Board|within 


the time accorded it, and asked for additional time for oral argument. 
The Chief Examiner's reply, under date of April17, 1959, was: "T 
regret that it will not be possible to grant the increase in time which 


you have requested." 
The initial injustice was compounded at the time of oral argu- 
ment. Not until the argument began did United know that 13 members 
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of Congress would participate with an additional time allotment of more 
than 2 hours. All of them advocated adoption of the Examiner's Initial 
Decision recommending approval of American's application. For reply 
to four hours and twenty minutes of argument in support of a third non- 
stop carrier, a certification which if made would cost them millions 

of dollars annually, United and TWA were given the handsome total 
time allotment of 1 hour. . 

The issue! is not new to the Board. In discussing situations 
where additional time is allowed to Congressional representatives to 
present oral argument in favor of a particular community or an appli- 
cant without a corresponding increase in the time allotted to other 
parties, Member Hector, in his concurring and dissenting opinion 
accompanying Order E-13835 in the Great Lakes-Southeast Service 
Case, Docket No. 2396, et al. , observed: 
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"" *** T think it must be agreed that it is basically an 
unfair mode of procedure and that it could in certain circum- 
stances give a party an unfair advantage. The same is true 
in a case where several Congressmen argue for one of the 
carrier-applicants on time additional to that allotted the car- 


rier while the other competing carrier-applicants are con- 


fined to their originally allotted time." 

In 30 minutes United could not hope to adequately and intelli- 
gently discuss and explain its position upon such vital issues, among 
others, as the adequacy of its past service, the ability of United and 
TWA to satisfy all future traffic demands, the size of the future mar- 
ket, the effect of jet operations upon the size of that market and upon 
airline costs and profits, and the dissimilarity of the New York-San 
Francisco market to other markets with which it was compared. This 
is amply demonstrated by the many erroneous conclusions of fact ap- 
pearing in the Board's decision, to which more specific reference has 
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previously been made. Much less could counsel for United have time 
to reply to arguments advanced for the first time on oral argument or 
in written statements filed thereafter by members of Congress, with 
respect to such matters as the effect that the certification of the third 
nonstop carrier would have upon the national defense and the postal 
service. 
Since this proceeding must be reopened in any event, the preju- 
dice to United as a result of the above described disparity in time can 
and should be corrected on the oral argument that must necessarily 
follow the reopened hearing. 


C. The Casting of the Decisive Vote By a Board Member Not Present 
at Oral Argument. 


Participation in the decision of the Board by Member Hector, 
who was not present at the time of oral argument, is a further instance 
of the unfairness of the procedures followed in this proceeding. 

In view of his expressed interest in the effects of the operation 
of jet aircraft and his expressed views with respect to the participation 
of members of Congress in oral argument, it is reasonable to assume 
that his presence at the time of oral argument would have led to a more 
thorough consideration of those issues, all of which were important 
in this proceeding. It is not enough that he may have cast his deciding 
vote only after reading a transcript of the oral arguments made on 
behalf of United and TWA. The question is how the oral argument might 
have been affected by his presence and how his conclusions might have 
been affected by exposure to oral argument. 

Oral argument having been requested by United and the presence 


of Member Hector not waived, WIBC, Inc. v. Federal Communications 
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Commission, (App. D.C. 1958), 259 F.2d 941, cert. den. 358 U.S. 
920 (1958), is authority for the conclusion that his vote should not have 
been cast, and that independently of other considerations, the decision 
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of the Board should be vacated. All the more inescapable is this con- 
clusion where the action complained of constituted but one link in a 
chain of improper procedures. 


D. The Unexplained Inconsistency of the Decision With Prior Opinions 
of Two of the Members Supporting it. 


United does not question the right of a member of the Board to 
change his views or the propriety of such action. Changed conditions 
may place an old problem in a new light, or reconsideration of a prob- 
lem may lead to the conclusion that views earlier held were erroneous. 

A carrier affected by such a reversal of position has a right to 
know the considerations on which it was based and to address an argu- 
ment to those considerations. United has been deprived of that right. 

Vice Chairman Gurney in a separate opinion accompanying the 
Board's decision of September 30, 1958 (E-13024) in the Great Lakes- 
Southeast Service Case, Docket No. 2396, et al. , dissented from the 
then majority's action in certificating Northwest as a third carrier be- 
tween Chicago and Miami in competition with Eastern and Delta on the 
following grounds: 

" *** Because of the impact of the forthcoming new era 
in air transportation, the Board should not now authorize 
additional competition over competitive routes where the com- 
peting carriers have definite plans to operate jet equipment. 
The existing carriers should be given the opportunity to inaugu- 
rate their jet fleets without excessive competition. This deci- 
sion doesnot provide the existing carriers on this route with 
the most healthful climate to embark on the jet age. To this 
end, the Board has not met its responsibility to 'foster sound 
economic conditions’ in the industry." 

On May 7, 1959, | Vice Chairman Gurney again dissented from the ma- 
jority's second supplemental opinion in that case, reaffirming his 
prior dissent. : 

Notwithstanding the substantially smaller volume of traffic be- 
tween San Francisco and New York, the complete absence of new one 
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carrier service by the applicants here, the inability of the route to 
economically support three nonstop carriers operating jet equipment 
and the actual operation of nonstop jet service by the presently \certifi- 
cated carriers, Vice Chairman Gurney, 8 days after reaffirming his dis- 
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sent in the Great Lakes-Southeast Service Case, took a diametrically 
opposed position in the present case. On May 15, 1959, he voted to 
certificate American as a third nonstop carrier between San Francisco- 
New York, where the authorization of additional competition would 
produce all of the adverse consequences described in his prior| dissent. 

Member G. Joseph Minetti in the Eastern Route Consolidation 
Case, Docket No. 3292, et al., likewise dissented from the opinion of 
the majority (E-11184 of April 1, 1957) certificating American (the 


same carrier that would be certificated here) as a third nonstop opera- 
tor between St. Louis and New York. One of his principal reasons for 
doing so was that "the Board's frequently stated objective of achieving 


and maintaining competitive balance between trunkline carriers is of 
paramount importance to the public as well astothe carriers themselves" 
and that the award there would defeat that objective and “further in- 
crease American's dominant position in the industry." | 
Despite the findings of the Bureau, the Examiner and the ma- 
jority of the Board itself (by adoption of the Initial Decision) that the 
award to American here would increase its revenues by approximately 
12 million dollars annually and result in a comparable reduction in the 
revenues of United and TWA (I.D. , Appendix V), Member Minetti de- 
parted from his prior view and voted for an award which would do 
exactly what he previously said should not be done. 
The opinion of the Board in the instant proceeding is devoid af 
any explanation for the reversal of these prior opinions held and ex- 
pressed by Members Gurney and Minetti. United is thereby deprived 
of the opportunity, to which it is entitled, to direct an argument to the 
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considerations which produced a change of position on the part of these 
members of the Board. 

E. The Announcement of the Board's Decision by Press Release. 

The validity of a decision first announced in the form of a press 
release is presently under attack in the United States Court of Appeals 
for the Second Circuit. Eastern Air Lines v. Civil Aeronautics Board, 
Case No. 25,422, et al. If such a decision should be held invalid by 
that Court, United would urge application of the Court's ruling to the 
present proceeding. 

The attempts to improperly influence the decision of the Board 
and the refusal of the Board to reopen the record for the admission of 
significant and available evidence, covered in other portions of the 
brief, should also be considered on the issue of due process. 
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VI. 
CONCLUSION 
Wherefore, United Air Lines, Inc., respectfully requests that 


the Board reconsider its decision in this case, that upon such recon- 
sideration it reopen the proceeding for hearing and argument as herein 
requested, and that the Board grant to United such other and different 
relief as it may deem proper. 

Respectfully submitted, 


H. Templeton Brown, 
John T. Lorch, 
/s/ Floyd M. Rett, 
231 South LaSalle Street, 
Chicago 4, Illinois 


Attorneys for United Air Lines, Inc. 
Mayer, Friedlich, Spiess, 
Tierney, Brown & Platt *** and 


James Francis Reilly *** 
Of Counsel 
Dated: September 22, 1959 
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Certificate of Service 
I hereby certify that I have this day served the foregoing Peti- 
tion on all parties to the above entitled proceeding by mailing copies 
thereof to them, or to their attorneys, properly addressed and) with 
postage prepaid. 
Dated at Chicago, Illinois, this 22nd day of September, 1959. 


/s/ Floyd M. Rett 
Attorney for United Air Lines, Inc. 
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APPENDIX A 
AFFIDAVIT OF MR. MERRITT GREENE 


State of California ) 
City of Watsonville ) ss. 
County of Santa Cruz) 


Merritt Greene, being first duly sworn, deposes and says: 

1. Iam andat all times referred to in this affidavit as an 
officer and employee of Travel Advisors, a travel agency located at 
24 East San Fernando, San Jose, California. 

2. Onor about May 22, 1957, I sent a communication Ls the 
Civil Aeronautics Board, Washington, D. C., in connection with the 
New York-San Francisco Non Stop Service Case, C.A.B. Docket 
No. 9214. This action I took at the request of Mr. Wm. Ellsworth, 
Sales Representative for American Airlines, who asked that I write 
to request support of their case to supply additional non-stop service 
between New York and San Francisco. 

/s/ Merritt Greene 


[ Jurat dated September 16, 1959] 
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State of New Jersey ) 
County of Essex 


ALFRED'F. MANNO being duly sworn, deposes and says: 

I reside at 568 South Clinton St., East Orange, N.J. andI 
am engaged in the business of a travel agent at 885 South Orange Ave- 
nue, East Orange, New Jersey, said business being conducted under 
the name Manno Travel Agency. 

In March!1959, I wrote a letter to Representative Hugh J. 
Addonizio. I sent that letter at the request of Mr. James Bowlin, of 
American Air Lines. Shortly before the time I sent the letter he spoke 
to me about the problem American Air Lines was having in trying to 
obtain permission from the CAB for a non-stop route between New York 
and San Francisco. He asked me if I would be willing to send a letter 
along the lines of the letter that I sent. I agreed to do so and sent the 
letter. 

/s/ Alfred F. Manno 
[Jurat dated September, 1959] 
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PENTHOUSE Cruises - Tours - Resort 
TRAVEL CENTER, INC. 501 Fifth Avenue (at 42nd St.) | NYC 
* * * 


July 9, 1959 


Mr. Leon C. Morrier 

Manager - Agency & Interline Sales 
United Air Lines, 80 East 42nd St. 
New York, N. Y. 


Dear Mr. Morrier: 


Your visit to my office yesterday was a most pleasant surprise. 
Iam always delighted to see you. 


I can appreciate your interest in the subject discussed,|i.e., 
our letter to our Congressman requesting his support of the applica- 
tion of American Airlines to provide for non-stop service to San Fran- 
cisco. Permit me to assure you that a similar action on our part 
would be offered to any scheduled carrier whose current service we 
considered excellent and who requested our assistance in opening new 
routes for their line. 


As an accredited travel agent, recognizing our obligation to 
our valued clientele, it is our constant desire and purpose to assist 
and cooperate with any carrier who is striving to improve air service 
to any specific point, particularly popular holiday areas, by augment- 
ing their flight frequency, thus providing a better service to the travel- 
ing public who contribute to our mutual support. 


In no way was there any intent on our part to jeopardize or to 
injure the position of the two principal carriers to San Francisco. It 
is our opinion that competition stimulates a continuous effort on the 
part of the competing airlines to provide the best possible air service. 
This can prove only beneficial to the ever increasing number of air- 
minded passengers. 


As you are aware, we are planning to initiate a Western and 
Hawaiian Program for 1960. With that program in mind, we definitely 
feel that a third carrier, providing non-stop service to San Francisco, 
would be an asset in providing the best possible flight frequency, 
availability of accommodations to our clients, and would reduce the 
pressure resulting from uncertainty of space confirmation during peak 
periods. 


You have our assurance of our continued support of any program 
your organization may initiate to stimulate air traffic. 


With kindest personal regards, I remain, Cordially yours, 


PENTHOUSE TRAVEL CENTER, INC. 
/s/ Terri Pollack (Miss), Vice President 
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AFFIDAVIT OF JOHN A. ROSE 


State of California ) 
) ss. 
County of Alameda ) 


John A. Rose, being first duly sworn deposes and says: 
I -- Iam and at all times referred to in this affidavit was the District 
Sales Manager for United Air Lines with offices at 1930 Broadway, 
Oakland, California. 
II -- On or about August 12, 1959 I discussed with Mr. A. G. Andrews, 
Andrews Travel Agency, 2043 University Avenue, Berkeley 4, Cali- 
fornia, the matter of the New York-San Francisco non-stop service 
case, CAB docket #9214. On inquiry Mr. Andrews stated that in 1957 
he communicated with persons in official governmental capacities in 
Washington regarding this case. Mr. Andrews further stated to me 
that he was returning a favor done for him by American Air Lines -- 
namely, the sponsorship of his Berkeley travel agency. Mr. Andrews 
stated that this action was taken at the request of an American Air 
Lines representative. 
/s/ John A. Rose 


[Jurat dated September 17, 1959] 
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AFFIDAVIT OF JOHN A. ROSE 


State of California ) 
) ss. 
County of Alameda ) 


John A. Rose, being first duly sworn deposes and says: 
I -- Iam and at all times referred to in this affidavit was the District 
Sales Manager for United Air Lines with offices at 1930 Broadway, 
Oakland, California. 
I -- On or about August 12, 1959 I discussed with Mr. Patrick 
Mitchell of the Contra Costa Travel Bureau, 1804 Colfax, Concord, 
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California, the matter of the New York-San Francisco non-stop serv- 


ice case, CAB docket #9214. On inquiry Mr. Mitchell stated that in 
1957 he wired Congressman John F. Baldwin, Jr. , requesting the 
Congressman's support for an expedited hearing on American's appli- 
cation. He stated that this action was taken at the request of an 
American Air Lines representative. 

He further stated to me that at the time American approached 
Contra Costa Travel Bureau it was a partnership with Mr. W. H. 
McGinnis. The matter of support for American was discussed be- 
tween the two partners, and it was Mr. McGinnis' recommendation that 
they so sponsor, he being the senior partner. Mr. Mitchell now tells 
me that this partnership has been dissolved, he remaining as sole 
owner. 

/s/ John A. Rose 

[ Jurat - September 18, 1959] 
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State of New York ) 
) ss.: 
County of New York ) 


Leon C. Morrier being duly sworn, deposes and says: | 
I reside at 325 East 41 Street, New York 17, New York, and I 
am an employee of United Air Lines, Inc. My position with said com- 
pany is Staff Superintendent Interline and Agency Sales, Eastern Region. 
On September 17, 1959, I had a conversation in person with 
Mr. Elsworth Conn of the Conn Travel Service, Moristown, New Jersey. 
Said Mr. Conn stated to me at that time that prior to May 7, 1959, he 
had sent a telegram to United States Senator Clifford F. Case, which 
telegram stated in substance that he supported the application of 
American Air Lines, Inc. in the above entitled proceeding. Said Mr. 
Conn stated that said telegram was sent to Senator Case at the request 
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of a James Bowlin. To the best of affiant's knowledge and belief, 
said James Bowliniis an employee of American Air Lines. 
/s/ Leona C. Morrier 
[ Jurat - September 18, 1959] 


* kK 


[ 5151] 
AFFIDAVIT OF J. P. DUNHAM 


State of California ) 
ss. 


) 
County of San Joaquin ) 


J. P. Dunham, being first duly sworn, deposes and says: 

1. Iam and at all times referred to in this affidavit was Sta- 
tion Ground Services Manager for United Air Lines with office at 
1355 Lindbergh Street, Stockton, California. 

2. Onor about August 12, 1959 I discussed with Mr. R. John 
Charles, Jr. , co-partner and manager if the Charles Travel Service, 
125 North Hunter Street, Stockton, California, the matter of the New 
York-San Francisco non-stop service case, CAB Dockett No. 9214. 
On inquiry Mr. Charles stated that in 1957, he communicated with 
persons in official governmental capacity in Washington, D. C. 
regarding this case. Mr. Charles further stated to me: 

This action was taken at the request of an American Airlines 
representative. 


/s/ J. P. Dunham, Station 
Ground Services Manager 


[Jurat - September 17, 1959] 
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ANSWER OF AMERICAN AIRLINES, INC. 
TO PETITIONS FOR RECONSIDERATION 
OF ORDER NO, E-14412 


HOWARD C. WESTWOOD | 


JOHN W. DOUGLAS 
EDWIN H. SEEGER 


Covington & Burling 


701 Union Trust Building 


Washington 5, D. C. 


October 2, 1959 Attorneys for 


American Airlines, Inc. 
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Communications in the Board's Public Corres- 
pondence File Dated After Start of this Pro- 


(a) Procedural Matters 
(b) Routine Transmittals by Congressmen . . . 
(c) On the Merits 
5. Public Correspondence Files in Other Cases . 
6. Petitioners’ Offers of Proof and Affidavits .. . 
C. MISCELLANEOUS 


1. Production of Board's Staff Study Was Not 
Required 
Mr. Hector Was Entitled to Participate in the 
Board's Decision 
The Allotment of Time at Oral Argument Was 
Proper 


CONCLUSION 


ANSWER OF AMERICAN AIRLINES, INC. 
TO PETITIONS FOR RECONSIDERATION 
OF ORDER NO. E-14412 


Trans World, United and Northwest have petitioned the Board to 
reconsider and revise its Order No. E-14412 of September 2, 1959 
in the above case. That decision held that the public convenience and 
necessity required removal of the restriction on American's San 
Francisco-New York services. The petitions for reconsideration 
should be denied; they cast no doubt on the validity of the Board's con- 
clusions or on the accuracy and sufficiency of its findings. American 
also asks the Board to deny the requests for reopening of the record 
and for a stay of its order. 


I. THE BOARD HAS MADE ADEQUATE FINDINGS AND CONCLUSIONS 
WHICH ARE AMPLY SUFPORTED BY THE EVIDENCE. 


A. THE ECONOMICS OF JET OFERATIONS 
Trans World and United assert that the Board has not made 
sufficient findings on the economics of jet operations, that such 
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findings cannot be made without more operating experience, and that 
accordingly the record is fatally defective. | 

Trans World and United's claim is essentially that no findings 


on jet costs could be made until after a substantial period of jet opera- 


tions; in other words no weight can 
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be given to estimates, no matter how sound. But the Board's order 


starting this case did not specify that evidentiary hearings should await 
| 


even the start of jet operations. Trans World and United had pressed 
this argument in opposing the setting of the application for hearing but 
it was rejected by the Board. What Trans World and United were 
really saying then, and are saying now, is that the Board cannot cope 
with problems in their incipiency but only after-the-fact. Suchja 
negative approach would destroy the very dynamism which is essential 
to the administrative process. 
Of course, it should be noted that in ordering this expedited 
hearing the Board was not solely motivated by a desire to inquire into 
the economics of jet operations. In denying petitions for reconsidera- 
tion of its order instituting the case the Board referred to apparent 
service inadequacies, which alone were sufficient to justify the| pro- 
ceeding. (Order No. E-12337, April 9, 1958, pp. 2-3; see also con- 
curring opinion, p. 3). By the same token, the Board's findings on 
market size, service inadequacies, American's past participation and 
nonstop authorizations in comparable markets would have provided 
a sufficient basis for authorizing removal of American's restriction. 
Nonetheless, the Board's interest in obtaining data on jets has 
been fully vindicated by the evidence in this case. The Board has been 
able to make precise findings on such key matters as jet costs, future 
traffic levels and jet scheduling. Moreover, the results of the first 
months of jet operations confirm the reliability of these findings. 
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1. Costs 
The Board found that the break-even load factor for New York- 
San Francisco nonstop jet service would be 54.3% 
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(Order No. E-14412, p. 12, n. 17). This finding is supported by de- 
tailed studies and estimates submitted by American. (Ex. AA-82; Tr. 
789-796, 828-831). These estimates went unchallenged by either Trans 
World or United at the hearing; it was only after the close of the hear- 
ing that United sought to controvert them. Even then, United limited 
itself to the assertion that, because of the increase in crew complement 
brought on by the new pilot contract, and because American was using an 
additional stewardess on its jets, American's jet costs were higher 
than projected. (Motion to Reopen, February 17, 1959, pp. 2-4). But, 
as American pointed out in its answer to the motion to reopen, Ameri- 
can's original cost'estimates had included substantial contingency al- 
lowances which more than compensated for the alleged cost increases. 
(Answer, February 26, 1959, pp. 5-6). 

Under these circumstances there is no basis for the suggestion 
that the Board was required to reopen the record to hear "new evidence" 
on costs and that the failure to reopen the record constituted an abuse 
of discretion. The cases cited by United on this point refer only to in- 


stances where new evidence clearly undermined the agency's findings. 
(Petition, p. 11). |But there cannot be the slightest suggestion that the 
Board's findings were undermined because of alleged slight cost in- 

creases which, in fact, were more than covered by contingency allow- 


ances. 

It may be noted, incidentally, that actual experience tends to 
show American's cost estimates to have been conservative and therefore 
underscores their intrinsic reliability. American's Forms 41 for the 
first six months of 1959, which are stipulated into the record, disclose 
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that American's experienced jet costs have been lower than those 


estimated in 
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its exhibits. Thus, as shown in Table A attached hereto, whereas 
American estimated that direct flight costs for the 707 would be 
$952.73 per ramp hour, experienced costs in the first half of 1959 
have been only $936.47 per ramp hour. Moreover, the experienced 
costs are based on an average length of jet hop of 2,035 miles, jwhere- 
as a New York-San Francisco nonstop involves a hop of 2,587 miles. 
Of course, the longer the haul the cheaper the operation. 

2. Traffic 

United asserts that the Board erred in finding that New York- 
San Francisco will generate 366,000 passengers in 1960. Similarly, 
United attacks the subsidiary findings that 1957-1960 traffic growth 
would amount to 10% per year and that traffic would be stimulated an 
an additional 10% in 1960 by the impact of jet operations. Each\of 


these findings is, in fact, supported by the evidence. 2/ 
As the Board pointed out, during the years 1952-1957 traffic 

in this market grew at an annual rate of over 12%. (Order No. E- 

14412, p. 8). The Board also recognized that 1957-1958 traffic| growth 

did not amount to 10% because of the business recession, but that this 


was a temporary condition and, based on past experience, it must be 
assumed that this decline would soon be offset. American had 
pointed out in its Brief to the Examiner, at page 38, that the 12% 
yearly growth rate between 1952 and 1957 included the 1953-1954 
recession, when traffic declined in San Francisco's major markets. 

Furthermore, in attacking the Board's finding of a 10% jet 
stimulation factor, United blandly ignores its own 


T, SO attacks as too high the 1957 traffic base used by 
the Board in its projections. United's contentions were squarel 
rejected by both the Examiner and the Board -- both (continued) 
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(continued) preferring to rely on the Board's O & D Surveys rather 
than on United's unsupported judgment figures (Ex. U-110) -- and 


United has added nothing to its previous arguments. 
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forecasts which assumed that jets would stimulate traffic by 12% in 
1960. (Ex. U-110, p. 3). There was additional evidence showing the 
stimulating effect of speed increases on traffic to support the Board's 
findings on jet stimulation. (Exs. AA-91-93). Also, recent traffic 
statistics, covered by stipulation, lend additional, albeit unneeded, 
support to the Board's traffic findings. During the second quarter of 


1959, New York-San Francisco averaged 901 daily passengers!“ --an 


increase of approximately 27% over the 1957 level of 708 daily pas- 
sengers. (1957 O & D Surveys). 

3. Schedules 

Trans World and United continue to assert that each New York- 
San Francisco carrier must operate an inflexible pattern of three jet 
nonstop roundtrips per day throughout 1960, and that the Board's find- 
ing that a smaller pattern of service should be anticipated is contrary 
to the evidence. But the record is clear that although 9 daily jet non- 
stop round-trips would be necessary to accommodate the traffic pre- 
dicted by American, such a pattern could be easily cut back if the 
traffic should not measure up to American's estimate. (American's 
Brief to Examiner, pp. 45-47). Actually, seasonal cutbacks have long 
characterized service in this market. In the summer of 1958 there 
was an average of 15 nonstop flights; by November, 1958, the average 
had dropped to 11. In sum, the Board's determination that it would 
be reasonable for the carriers to "tailor their services to the needs of 
the available traffic" is both sensible and in conformity with the 
record. (Order No. E-14412, pp. 11-12). 


17 Forms 2767. instead of surveying all passengers during two- 


week periods in MarchandSeptember, as was done for Board Surveys 
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(continued) inthe past, the carriers now tabulate every tenth ticket. 


To arrive at a total traffic figure, the figures submitted to the Board 


were multiplied by ten after deductions were made for ticket refunds. 
| 


| 
| 
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B. ADEQUACY OF SERVICE 

The Board made the following findings, among others, on the 
adequacy of New York-San Francisco services: (1) between Septem- 
ber, 1954 and March, 1957 Trans World and United failed to increase 
New York-San Francisco nonstop service despite rising traffic; 
(2) coach schedules were extremely limited during this period; (3) load 
factors were high during this period and remained high even following 
the sudden increase in nonstop schedules after March, 1957; (4) the 
market has not received vigorous competition in the past because of 
Trans World's failure to match United in quantity and quality of serv- 
ice; (5) there has been no satisfactory explanation for the abnormal 
increase in nonstop schedules after American filed its motion for an 
expedited hearing. (Order No. E-14412, pp. 13-16).2/ These findings 
are more than sufficient to support the Board's conclusion that service 
in this market had been inadequate. | 

Petitioners seek to blunt these findings on service inadequacies 
by alleging a pre-March, 1957 equipment shortage, said to be induced 


by manufacturers’ delays in delivering new equipment. (UAL Petition, 
pp. 13-14; TWA Petition, p. 18). | 

But this argument misses two essential points. First, Trans 
World and United had transcontinental nonstops long before March, 
1957. But because they did not have adequate nonstop equipment, 
they decided to concentrate their services in such markets as New 
York-Los Angeles where they faced nonstop competition from Ameri- 


can, and to ignore New York-San Francisco 


| 
| 
| 
| 
| 


—{7~in addition, the Board adopted numerous other findings of the Exa- 


miner on service inadequacies. (Order No. E-14412, p. 2; Initial 
Decision, pp. 8, 20, 28, 29-30, 44). | 
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almost entirely. Thus, in March, 1957 Trans World operated a total 
of 155 New York-Los Angeles nonstop flights compared to only 31 New 
York-San Francisco nonstops. (Ex. AA-56). Moreover, the heavy 
increase in New York-San Francisco nonstop schedules after March, 
1957 was unique. No similar bulge in nonstop service occurred in 
any other top market served by Trans World and United. (Ex. CCSF- 
17). In short, Trans World and United met the needs of other major 
markets, where competition was keener, at the earliest possible date 
and left New York-San Francisco to the last. 

Second, the equipment shortages of which Trans World and 
United complain were attributable not to manufacturers' delivery lags, 
but to management misjudgments. United's policy witness explained 
that, in the early 1950's, United made equipment plans with the expec- 
tation that after the Korean War there would be a reversion in traffic 
growth to something approaching prewar experience. But as the witness 
himself stated, "post war Korean War conditions, however, did not 
turn out as expected". In other words, United miscalculated traffic 
growth. (Ex. U-D, pp. 14-15). Trans World, on the other hand, 
committed itself in the early 1950's to the purchase of 1049-G aircraft 
with the expectation that they would be equivalent to the DC-7. These 
expectations did not materialize and in 1954, a year after the inaugu- 
ration of transcontinental nonstop service, Trans World found it neces- 
sary to purchase a new transcontinental aircraft -- the 1649 A jet- 
stream -- the first of which was not delivered until mid-1957. (Ex. 
AA-682). 

Under our private enterprise system management is, of course, 
entitled to make mistakes. But by the same token such mistakes em- 
phasize the importance of adequate competition. For in the final 
analysis, adequate competition is the best 
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protection which can be given the public against repetition of errors 
by management. 

C. DIVERSION 
Trans World and United contend that the Board was required to 
adopt their extreme diversion estimates. But the estimate adopted 


by the Board was certainly supported by the evidence and consistent 
with its approach in other recent cases, including the Great Lakes- 
Southeast Case. (Order No. E-13211, November 28, 1958, pp. 23-24). 
Moreover, petitioners' predictions of dire consequences fly in the face 
of striking traffic and financial gains which they have achieved this 
year and which are reflected in their own reports to the Board stipu- 
lated into this record. Thus, Trans World's and United's passenger- 


miles for the first six months were at all-time highs, registering 
gains of 22% and 7% respectively over the corresponding period for 


1958. (Forms 41). It is apparent, therefore, that any substantial 


dilution of the petitioners' San Francisco-New York revenues--which 
the Board properly found would not occur--not only would be more 
than offset by public interest considerations but could have no signifi- 


cant impact on petitioners' over-all financial positions. | 


D. SELECTION OF CARRIER 

Northwest argues first that American's average New York- 
San Francisco traffic participation of 17% is insufficient for the Board 
to have found that American has an historic interest in this market. 
This contention is both frivolous on its face and contrary to the|claim 


asserted successfully by Northwest in the Great Lakes-Southeast Case 
that "historical interest dictates that the carrier selected should be 


the one who can demonstrate substantial participation in the traffic 
flows to be benefited. . . ."" (NWA Brief to Board, Jan. 13, 1958, p. 21). 


[ 5187] 
Northwest also argues that its 'need" for strengthening should 
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have been allowed to overshadow all other choice-of-carrier considera- 
tions. This contention is transparently incompatible with traditional 
concepts of public convenience and necessity and has been so regarded 
by the Board. (See, e.g., St. Louis-Southeast Case, Order No. E- 
13026, September 30, 1958, pp. 7-8). Moreover, Northwest has ig- 
nored the recent steps taken by the Board to strengthen its system. 
Thus, Northwest has already enjoyed substantial traffic increases as a 
result of its new Chicago-Miami award; in the first 6 months of 1959 
Northwest enjoyed a 38.8% increase in passenger-miles over the 
corresponding period in 1958. (Forms 41). 

Il. TRANS WORLD AND UNITED HAD A FAIR HEARING. 

Trans World and United, but not Northwest, charge that the 
Board's decision must be set aside for procedural defects, primarily 
for alleged improper ex parte representations by American, San Fran- 
cisco and the Port of New York Authority. The charge rests on dis- 
tortions of some 280 pages of documents copied from the Board's 
public correspondence file in this case and attached to the Trans World 
petition as an appendix. 

But Trans World and United have not described fairly the 
Board's public correspondence file or analyzed correctly the very 
communications in that file on which they rely. Instead, each has 
sought to pile misconception on misconception and by the repetition of 
inaccurate and inflammatory descriptions and characterizations to 
create an atmosphere of impropriety and irregularity where none 
exists. In point of fact, examination of the communications themselves 
show that there were no ex parte representations and that the petitioners’ 
sweeping allegations to the contrary are false. What the Board has 
before it then is simply another in a long series of efforts 
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by Trans World and United to persuade the Board not to carry out 
what two separate Examiners and Bureau Counsels have urged-- 
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immediate removal of the one-stop restrictions on American's San 


Francisco-New York service. | 


A. THE TRANS WORLD AND UNITED PETITIONS DO NOT 
COMPLY WITH THE BOARD'S RULE 37(b) GOVERNING 
PETITIONS FOR RECONSIDERATION. 


Insofar as they deal with communications found in the Board's 
public correspondence file for this case, the petitions of Trans| World 
and United must be denied, if for no other reason, because they fail 
to comply with Rule 37(b) governing petitions for reconsideration of 
Board orders. That rule states in part: 

"If the petition is based, in whole or in part, on new matter, 

such new matter shall be set forth, accompanied by a statement 

to the effect that petitioner, with due diligence, could not have 
known or discovered such new matter prior to the date the 


case was submitted for decision." |I.e., date of oral argu- 


ment to the Board]. 
The rule thus requires that new allegations in a petition for reconsid- 
eration must be accompanied by a statement that they could not rea- 
sonably have been made at an earlier date. The petitions here \violate 
that rule. Their allegations about communications in the public cor- 
respondence file had not been made previously; yet, neither petition 
makes any statement as to why this could not have been done. More- 
over, most of the communications had been available for public in- 
spection in the Board's files since 1957. 

Prior to the filing of the instant petitions neither Trans World 
nor United had raised any objection or question concerning documents 
in the Board's public correspondence file. Neither petitioner sought 
to introduce any evidence on that score, even though approximately 
80% of the communications which petitioners now attack were present 
in the Board's public files long before the start of the evidentiary 
hearings. 


| 5189} 
914 

[ 5189] 
Neither Trans World nor United referred to any such correspondence 
in their briefs to the Examiner, in their exceptions to the Examiner's 
initial decision, or in their briefs and oral arguments to the Board. 
Nor did they make any reference to these items in their motions to 
reopen the record, addressed first to the Examiner three months 
after the conclusion of the evidentiary hearing and then to the Board in 
their briefs. It is clear, therefore, that the charges of improprieties 
based on communications in the Board's public correspondence file are 
indeed new matters.1/ 

Since the propriety of these communications had not previously 
been challenged, each petition for reconsideration should have included, 
as required by Rule 37(b), "a statement that petitioner, with due 
diligence, could not have known or discovered such new matter prior 
to the date the case was submitted for decision". Neither petition con- 


tains such a statement and hence each is fatally defective. 


Moreover, no such statement could have been made in good faith 
because the communications upon which petitioners 


1/7 The general allegations in the petitioners' briefs and exceptions 
about alleged ex parte improprieties do not save the petitions. To be 
preserved a point: must have been made with sufficient clarity to indi- 
cate the precise nature of the allegations. See Marshall Field & Co. 

v. NLRB, 318 U.S. 253, 255 (1945). No such reference was made 
here. There was no way for the Examiner, the opposing parties or 
the Board to know that petitioners intended to rely upon the contents of 
the Board's correspondence file. 

2/ Petitioners cannot cure these defects by now asking the Board to 
include in the evidentiary record documents which might have been in- 
troduced at the hearing. (See Rule 24(j)). Furthermore, not having 
been subjected to the usual evidentiary safeguards, such documents 
should be left in the Board's public correspondence files, where they 
are neither evidence nor pleadings. Petitioners' rights in any court 
proceeding are protected by the 280-page attachment to Trans World's 
petition--an attachment to which American has not objected despite the 
fact that it far exceeds the 25-page limitation imposed by Rule 37(a). 


1 
13 ———______L**0] 
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rely had long been in the Board's public correspondence file for this 
| 


case--a file which is, and has been, open for public inspection ‘at all 
times at the Board's office. Trans World and United cannot be! said 
to have been unaware of the existence of these public files. 
The purpose of Rule 37(b) is, of course, to assure expeditious 
and orderly disposition of cases and to prevent the hoarding of grievan- 
ces and complaints until after a case is before the Board, as had oc- 
curred here. Such basic disregard of the Board's rules should not be 


countenanced, particularly here where the case was instituted as an 


expedited proceeding. 
B. THERE WERE NO IMPROPER COMMUNICATIONS | 
1. General | 
In appraising the charges of improprieties, several facts 
should be kept in mind at the outset. 
First, there is no allegation or suggestion of venality or 
corruption of any kind on the part of any party, staff member, Exami- 
ner or Board member. 
Second, there is no allegation or suggestion of any im- 
proper personal meeting, contact or correspondence between any 
representative of American and any Board member, staff member or 
Examiner. 
Third, the communications of which petitioners complain 
were written, public documents; they were not clandestine in any sense 
of the word.» All were available for public inspection in the Board's 
own public correspondence file maintained by the Board's Docket Sec- 
tion. Many of the authors of the letters indeed had requested specific - 
ally that they be made public; none asked for, or received, confidential 
treatment. | 


T/ Petitioners do allege telephone calls by Congressmen prior to the 
start of the case. But the propriety of such calls is not subject| to seri- 


ous challenge. (See infra, pp. 14-16 [5192-5194] ) | 
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These three factors alone distinguishthis case from all of the 


FCC court cases on ex parte representations which petitioners cite. 


2. The Nature of the Board's Correspondence File 

The documents alleged to constitute improper ex parte repre- 
sentations were communications lodged in the Board's public corres- 
pondence file. As contents of that file, they were not pleadings, evi- 
dence, or arguments to be considered by the Board in disposing of the 
case. None of the communications was sent by American. In accord- 
ance with its long practice, whenever a communication--other than 
pleadings, exhibits or briefs--relating to this case was received by the 
Board, it, together with the Chairman's routine acknowledgment, was 
promptly filed in the public correspondence file. Each case has such a 
file. The file is available for public inspection in the office of the 
Board's docket section during all office hours. 

The Board's public correspondence files serve two useful pur- 
poses. They provide a convenient way of handling and organizing cor- 
respondence, particularly from Congressmen, and they make available 
to all parties all communications which may have reached the Chairman, 
or any other Board member, from third persons. This, of course, 
gives the parties an opportunity to meet such contentions, if they so 
desire, in their 


17 Each of the FCC cases involved private communications with a 
Commissioner by an applicant, his agent, or persons with a direct 
pecuniary interest in the outcome of the case. Massachusetts Bay Tele- 
casters v. FCC, 261 F.2d 55, 65-66 (D.C. Cir. 1958) (a series of 
private conferences between representatives of various applicants and 
a Commissioner after the close of the evidentiary hearing); Sangamon 
Valley Corp. v. U.S., 358 U.S. 49 (1958), remanded, U.S. Court of 
Appeals for the District of Columbia, May 8, 1959 (personal visits paid 
and gifts and letters sent by a prospective licensee to the Commis- 
sioners); WIRL Television Corp. v. U.S., 358 U.S. 51 (1958) (private 
communications between a Senator owning stock in an applicant and 
Commissioners); WORZ, Inc. v. FCC, 268 F.2d 889 (D.C. Cir. 1959) 
(statements privately made to a Commissioner concerning (cont'd. ) 
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(continued) the qualifications of one of the applicants). In WKAT, 


Inc. v. FCC, 258 F.2d 418 (D.C. Cir. 1958), there was a strong sug- 
gestion of venality as well as personal visits by an applicant's repre- 
sentative with a Commissioner (See also Examiner Stern's initial 
decision on remand, 17 P&F 1001 (1958). 
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own pleadings, briefs and arguments. Of course it is the denial of an vr 
opportunity to rebut which is the vice of true ex parte represemntations.— 
Indeed, the establishment of public correspondence files, such as those 
long maintained by the Board, has been urged as a remedial step by 
Congressmen concerned with problems of ex parte representations.— 

It would thus be ironic if this long-standing Board practice--generally 
considered to minimize ex parte representations--were now held to be 
improper. 


3. Communications in the Board's Correspondence File Dated 
Prior to Start of This Proceeding | 


The fundamental baselessness of petitioners' allegations is un- 
derscored by their heavy reliance on communications in the Board's 
public correspondence file dated prior to January 13, 1958, the date on 


which the Board first ordered American's application set down for an 
evidentiary hearing. (Order No. E-12103). Approximately 200, or 80%, 


of the pages attached to Trans World's petition belong in this category. 
| 
Petitioners would have the Board believe that there were improper ex 


parte communications concerning the New York-San Francisco Case 
even before there was such a case. | 


This view is not the law. The Board's rule on ex parte repre- 
sentations -- which reflects the prevailing court rule -- applies only 
to matters requiring notice and hearing. Rule 300.2 of the Board's 
Rules of Practice makes this point | 


17 Sangamon Valley Corp. v. U. S., U. S. Court of Appeals for 
the District of Columbia, May 8, 1959. 
2/ A prime example is the original ''Harris Bill", (continue d) 
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(continued) Section 224(a) of which would prohibit off-the-record 
communications with an agency only where there is intention that other 
parties "will not receive knowledge of such communications". H.R. 
4800, 86th Cong. 1st Sess. (1959). Section 225 (a) would require the 
agency, on receipt of any off-the-record communication, to "promptly 
place it in the public file of the proceeding"--precisely the practice 
which the Board normally follows and which it followed here. 
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explicitly. But the initiation of route cases does not require prior no- 
tice and hearing because such an order does not and cannot prejudice 
any person or any carrier. The mere start of a route case does not 
assure additional competition in any market; the grant of such authority 
can only come at the conclusion of a full-scale evidentiary hearing. 

The FCC cases cited by petitioners are clearly distinguishable. 
(See p. 13, n. 1, supra). In all but one of those cases, the alleged 
ex parte communications were not only private, but also occurred after 
the commencement of an evidentiary hearing. The lone exception was 
a rule-making proceeding, to which the court nonetheless applied the 
ex parte rule because adoption of the proposed rule would have had as 
great an economic impact on the parties involved as would the outcome 
of an adjudicatory proceeding. Sangamon Valley Corp. v. U.S., 358 
U.S. 49 (1958), remanded, U.S. Court of Appeals for the District of 
Columbia, May 8, 1959.2/ Here, however, the order initiating the 
case did not enhance or injure any party's position on the merits of 
whether or not there should be an additional nonstop carrier. 

Furthermore, in carrying out its broad discretionary control 


over the docketing route applications , the Board has never sought 
to seal itself off from the public as petitioners seem to suggest. Such 
isolation would be incompatible with the carrying out of the Board's 
public interest responsibilities. Rather, carriers, civic groups, 


Congressmen, and individual citizens have been encouraged, and 
properly so, to confer with 


I7 The Sangamon case involved the allocation of frequencies as be- 
tween several localities. The rule adopted by the FCC would neces- 
sarily prejudice private applicants situated in localities not receiving 
the allocation. If their locality were not assigned the frequencies by 
Commission rule, the private applicants for licenses were foreclosed 
from getting a license. 

2/ Civil Aeronautics Board v. State Airlines, 338 U.S. 572] 576 
(1950). See also Federal Communications Commission v. WIR, The 
Goodwill Station, Inc., 337 U.S. 265, 272 (1949). 


| 
[ 5194] | 
Board and staff members about possible new route proceedings involv- 
ing points in which they are interested. These informal procedures 
have been the precursors of a number of past route cases, one exam- 
ple of which is the current Southern Transcontinental Route Case, 
Docket No. 7984. 

Thus, on all counts--judicial principles and Board rules and 

practice--the conference between Board members and San Francisco 


representatives, prior to the start of the case, was proper. TWA and 
| 


United cannot claim injury because, as we have noted, the subsequent 
institution of the proceeding did not prejudice objections to addtional 
competitive San Francisco-New York services. Moreover, by promptly 
making public a transcript of the conference the Board enabled peti- 
tioners to meet all of the contentions urged by San Francisco at the 
conference. | 

In short, no ex parte problem could conceivably have existed 
prior to the January 13, 1958 date of Order No. E-12103 and there is 
accordingly no need to consider further the documents in this period. 


4. Communications in the Board's Public Correspondence 
File Dated After Start of this Proceeding | 


Of the communications contained in the Trans World appendix, 
66 were dated after January 13, 1958, the start of the case, and of 
these only half were communications to the Board; the others were 
communications from the Board. Virtually all were written by 
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Congressmen; none was written by any representative of American. 
The only communication written by any party was one sent by San 
Francisco on a purely procedural matter, a matter which the Board 
resolved in favor of Trans World and United. (TWA App., p. ga) 2/ 
The documents do not indicate any improper personal contact of any 
kind between any 


T/ All citations are to the portion of Trans World's Appendix fol- 
lowing the dividing page. 
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Board or staff member and Trans World and United make no allegations 
to that effect. 

(a) Procedural Matters 

A number of the communications dealt only with procedural 
matters--e.g., procedural dates, the site of the hearings. (E.g., pp. 
74, 86). None was sent by American. These cannot properly be 
termed ex parte representations because they did not concern the 
merits and all were promptly made public by the Board. (See Rule 
300.2). 

Furthermore, Trans World and United were not prejudiced by 
any such communication. In every instance, the accelerated timetable 
which the writers requested was rejected by the Board. In other words, 
on all the procedural matters concerning which communications were 
addressed to the Board the views of Trans World and United prevailed. 

(b) Routine Transmittals by Congressmen 

Still other|communications from Congressmen consisted of 
routine transmittal letters or slips asking for assistance from the 


Chairman or the Board in answering a constituent's letter. (E. &-» Pp. 
45, 56). The transmittals uniformly contained no expression of the 
Congressmen's interest, if any, in the outcome of the case. Itisa 


matter of common knowledge that every government agency receives 
many such inquiries. They were handled by the Board in this case, 
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| 
as in other Board cases, in strictly routine manner. Most important, 
they were put into the public correspondence file, for all interested 
parties to inspect if they so desired. The Board has been handling 


such inquiries in this fashion for a long time; it must be presumed 


therefore that the Congressmen were aware, and intended, ee their 


inquiries would be made available to the public by the Board. */ 


17 One routine transmittal was made by a Senator after the date of 
oral argument. (P. 2). But the Senator made no representation as to 
the merits of the case; moreover, the enclosure had been mailed to 
the Senator by a constituent well before April 29, 1959, the date of oral 
argument. 
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(c) On the Merits 

A few letters in the public correspondence file, sent to the 
Board in connection with the April 29 oral argument, did contain 
representations on the merits. (E.g., pp. 30, 37, 38-39, 41 -43). But 
these letters, none of which had been sent by American, cannot be con- 
sidered ex parte communications because they were not made in clan- 
destine fashion, were a matter of public record and were covered by 
the Board's own rules. Indeed, almost without exception the writers 
requested that their statements be made public, a request with) which 
the Board complied promptly. | 

Rule 14 permits any member of Congress to appear at oral 
argument whether or not he appeared at the evidentiary hearing and it 
has been the Board's practice to permit Congressmen to participate in 
those proceedings. Moreover, the Board, in the past, has often per- 
mitted,with the acquiescence of the carriers, the inclusion of such 
statements in the public record even though the Congressman involved 
was not physically present at oral argument. Here, at oral argument 
counsel for Trans World and United were informed of the Chairman's 
intention to make such incorporations. (Tr. 2). Not only did they 
interpose no objection to this procedure; they did not even seek to 


[ 5196] 
922 

inspect the documents in question. Under these circumstances, the 
Chairman had every right to have the Congressional statements put 
into the public correspondence file. 

5. Public Correspondence Files in Other Cases 

The documents appearing in the public correspondence file in 
this case are closely analogous to those appearing in similar files for 
other recent route proceedings. Asa matter of fact, the number of 
such communications to the Board was substantially less in this case 
than in other cases of comparable 
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interest. For example, in the Great Lakes-Southeast Case, Docket 
No. 2396, there were three volumes of such correspondence compared 
with only one in the instant proceeding. Similarly, in the New York- 


Florida Case, Docket No. 3051, there were a total of over 5,000 sig- 
natures appearing on communications to the Board involving that case 


--a number many times in excess of similar signatures here. 

In the appendix attached to this answer we have included copies 
of typical communications to the Board appearing in the public corres- 
pendence files in recent cases--St. Louis-Southeast Case, Docket No. 
7735; Service to Phoenix Case, Docket No. 6247; and the Great Lakes- 
Southeast Case, Docket No. 2396.1/ These communications show that 
the Board's procedure in handling outside communications in this case 
was the same as that which it followed consistently in other recent 
cases. Moreover), the communications of which petitioners complain 
are of the same type as were involved in the other cases. 

As a matter of fact, in the St. Louis-Southeast Case, now under 
review in the Court of Appeals, as page 18 of the Appendix hereto 
shows, a Senator wrote to the Board subsequent to oral argument-- 
without serving copies on the parties and without asking that his letter 
be made public--in support of an award to Trans World. It is apparent 
that the Board did not consider this to be an improper ex parte 
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representation precluding or nullifying any award to Trans World. 
The same standards are applicable here, particularly since the/com- 
munications on the merits -- unlike that of a Senator in the St. Louis- 
Southeast Case -- were dated prior to the conclusion of oral argument. 
By the same token, if the Board should now reverse its position with 
respect to the contents of its public 


| 
17 The appendix contains only a small, random sampling of the 


many communications in the public correspondence files for these 


cases. 
| 
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correspondence files, it would be required a fortiori to ask the Court 
of Appeals for the District of Columbia for an order remanding the St. 
Louis-Southeast Case to the Board for further proceedings and upon 
such remand to set aside its own award to Trans World in that case. 

6. Petitioners’ Offers of Proof and Affidavits 
Trans World's belated offer of proof (Petition, p. 7) and United's 
belated affidavits (Petition, App. A) likewise provide no basis for re- 
versal of the Board's prior decision. If true, they would show jonly that 
American had persuaded certain travel agents to write their Congress- 
men about San Francisco-New York air authorizations and service. 
There would have been nothing intrinsically wrong in this. | 
As to those letters written by agents prior to the start af the 
route case--which comprise the great majority of the agents’ letters-- 
no ex parte problem whatsoever is presented because, as we have 
pointed out, the mere setting of American's route application for hear- 
ing did not prejudice either Trans World or United and hence did not 
require prior notice and hearing. (Supra, pp. 14-16). 
There was likewise nothing improper about the few travel agents’ 
letters which were sent after the start of the case. For one thing, all 
of the letters in this category were sent shortly before oral argument. 


Since Congressmen were authorized under Rule 14 to appear at oral 
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argument, it would be perfectly appropriate for interested constituents 
at that time to seek the open support of theirCongressmen. The fact 
that the Congressmen apparently did not choose to appear at the argu- 
ment but merely transmitted the agents’ letters to the Board without 
comment does not|convert the constituent's letter into an improper 
representation. By the same token, since the 
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few agents who wrote had a direct and legitimate interest in writing the 
Congressmen, there would have been nothing improper about American 
seeking to persuade the agents to that effect. In any event, all of the 
agents’ letters to the Congressmen--whether written before or after 
the start of the route case--were all promptly made available for public 
inspection by the Board. 
C. MISCELLANEOUS 
1. Production of Board's Staff Study Was Not Required. 
Trans World and United claim that they were prejudiced 

by the Examiner's refusal to order the production of a staff study of the 
San Francisco-New York nonstop market completed prior to the setting 
of American's application for hearing. (TWA Petition, pp. 15-16; 
UAL Petition, pp. 19-20). But there was no showing that the lone wit- 
ness for the Bureau of Air Operations was the author of the study; 
hence, there was no basis for ordering its production. Nor did 
petitioners show how the study was otherwise material, or why its 
production was necessary. 


2. Mr. Hector Was Entitled to Participate in the Board's 
Decision. 


The claim that Mr. Hector had no right to vote on the 
disposition of this case because he was not present at oral argument 
is frivolous. Sisto v. Civil Aeronautics Board, 179 F.2d 47 (D.C. Cir. 
1949), is controlling. There, the Court of Appeals noted that Section 
421 of the Act provides that "three members shall constitute a quorum 
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of the Board."’ The Court went on to hold: 
"In the plain words of the statute [ Sec. 1004(a)] the Board may 
"hear or receive’ argument. This does not bind them to do it 
in any particular manner. They may do it in either one of the 
two ways stated, viz., hear it or receive it. Ifa quoru m does 
not hear, the quorum requirement may 
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still be met by having the requisite additional number receive, 


The record demonstrates that this is exactly what was done in 


this case before final decision was made. A quorum either 
heard or received argument either by being physically present 
or by reading the record and transcript." 179 F.2d at 54 
(emphasis added). | 
Furthermore, in the instant case neither counsel for Trans World nor 
United objected to Mr. Hector's participation in the decision eyen 
though both were admittedly aware of his absence at oral argument. 
3. The Allotment of Time at Oral Argument Was Proper. 
The charge of unfair allocation of time as between the Congress- 
men and the petitioners has been disposed of by the Board's decision on 
reconsideration in the Great Lakes-Southeast Case. (Order No. E- 
13835, May 7, 1959, p. 2, n. 2). 
CONCLUSION | 
American respectfully requests the Board to: (1) deny/the peti- 
tions of Northwest, Trans World and United for reconsideration of 
Order No. E-14412; (2) deny the request of United for the incorporation 
of the public correspondence files into the evidentiary record; (3) deny 
the request ot Trans World for a stay of the aforesaid Order No. E-14412, 
‘Respectfully submitted, | 


/s/ Howard C. Westwood 

/s/ John W. Douglas 

/s/ Edwin H. Seeger 
October 2, 1959 Attorneys for American Airlines, Inc. 
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TABLE A 


COMEARISON OF AMERICAN'S ESTIMATED AND 
EXPERIENCED 707 DIRECT COSTS PER RAMP HOUR 


Forms 41 
Estimated Jan. -June 
(Ex. AA-82) 1959 


Flying Operations Expense 
rew Salaries an 
Related Expenses 
Crew Pay $ 57.22 $ 77.44 
Vacation and Training 5.15 - 
Related Payroll 8.11 8.37 
Travel and Incidental 4.25 7.82 


Sub-Total $ 74.73 $ 93.63 


Fuel $282.76 $233.42 
Oil 7.48 2.40 
Engine Rental 


Insurance and Other 22.11 64.03 
Total (5100) $387.08 $393.48 


Direct Maintenance-Flight 

Equipment $219.88 $158.37 
Maintenance Burden-Flight 

Equipment 167.47 100.68 
Depreciation-Flight Equipment 178.30 283.94 


Total Direct Flight Expense $952.73 $936.47 


Average Length of Hop 2,587 2,035 
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[Received October 8, 1959, CAB] 


REPLY OF UNITED AIR LINES, INC., TO 
ANSWER OF AMERICAN AIRLINES, INC. 


United Air Lines, Inc., in reply to the answer of American Air- 
lines, Inc., to petitions for rehearing, reargument and reconsideration 
heretofore filed in the above entitled proceeding represents and alleges 
as follows: 

Notwithstanding the fact that American consistently opposed United's 
efforts to reopen the record to receive cost data based on actual jet opera- 
tions, American in its Answer has resorted to precisely such information. 
However, examination discloses that cross-examination with respect to 
that information is necessary if any reliance is to be placed upon it by the 
Board. 

American's aircraft operating cost figures for the period from 
January through June 1959 contained in Table A attached to its answer, 
were derived from data reported for the first two quarters of the year. 
American's aircraft operating expense as reported for each of these 
quarters separately is as follows: 
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AMERICAN'S REPORTED AIRCRAFT 
OPERATING EXPENSE PER RAMP HOUR 


First Quarter Second Quarter 
1959 


Flying Operations 
Crew Salaries and Related $ 90.74 
Fuel 245.44 
Oil 1.67 
Other 107.78 


Direct Maintenance 
Airframe 92.33 
Engine 55.76 
Reserve 158.09 


Depreciation - Flight 431.42 
Maintenance Burden 132.78 
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The wide variations shown in the foregoing table to have occurred 
between the first and second quarters in a number of categories of ex- 
pense, including "Flying Operations - Other", "Airframe Direct Main- 
tenance", "Direct Maintenance Reserve" and "Maintenance Burden," 
obviously require inquiry. Likewise, the variation (not apparent from 
the table) in Maintenance Burden from 43.4% to 72.% of Direct Mainte- 
nance Expense between the first and second quarters, respectively, also 
requires inquiry. Moreover, direct maintenance expense for a com- 
paratively short period may not accurately reflect annual results because 
those expenses in any period may be affected by the manner in which 
maintenance is scheduled. In view of these circumstances, American's 
figures would have to be tested by cross-examination before the Board 
could place any reliance upon them. 


It also should be noted that TWA's and National's reported aircraft 
operating expenses for Boeing 707 equipment during the first 6 months of 
1959 amounted to $1,019.15 and 


[5306] 


$1, 129.64 per ramp hour, respectively (Forms 41). It may well be that 
TWA's expense, for example, will be more typical than American's 
reported first 6 months' experience. In any event, the difference be- 
tween American's and TWA's reported costs in these respects further 
emphasizes the need for cross-examination before any reliance is placed 
on American’s data by the Board. 

Respectfully submitted, 


/s/ Floyd M. Rett 


H. TEMPLETON BROWN 
JOHN T. LORCH 
FLOYD M. RETT 


*x* * * 
Attorneys for UNITED AIR LINES, INC. 
Dated: October 7, 1959 
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ORDER GRANTING FURTHER ORAL ARGUMENT 
AND DENYING STAY | 


By order E-14412, dated September 2, 1959, the Board) author- 
ized American Airlines, Inc. (American), to provide nonstop service 
between New York and San Francisco in competition with Trans World 
Airlines, Inc. (Trans World), and United Air Lines, Inc. (United). 
The application of Northwest Airlines, Inc. (Northwest), for authority 


to provide similar service was denied. Petitions for reconsideration 


and for other relief, including a stay, have been filed by various par- 
ties, and counterpleadings have been received. — | 
Trans World and United urge that the Board's order rests upon 
certain substantive and procedural errors, including, among others, 
denial of a fair hearing by reason of ex parte communications made or 
inspired by American, San Francisco, and Port of New York Authority, 
and by other efforts of these parties to bring pressure or influence to 
bear upon the Board. Petitioners claim that the alleged ex parte 
communications and efforts to solicit and inspire pressure resulted in 
violations of Rule 2(a) and (c) of the Board's Principles of Practice, 
and Rules 18 and 24(j) of the Rules of Practice, the legal effect) of 
- which is allegedtonecessitate vacation of Order E-14412 and a|hearing 
de novo or, in the alternative, a reopening 


T7 Trans World filed a petition for vacation of Order E-14412 and 
termination of the proceédings or, in the alternative, reopening with a 
preliminary hearing and stay of the order. United filed petitions for 
rehearing, reargument, and reconsideration, and for a stay of the 
order. A petition for reconsideration has been filed by Northwest. 
Answers to the three petitions for reconsideration have been filed by 
American, Public Utilities Commission of the City and County of San 
Francisco,San Francisco Chamber of Commerce, Port of Oakland, 
and, to Northwest's petition, by Trans World and United. United has 
requested leave to file a reply to American's answer, and such request 
has been opposed by American. Answers to United's petition for stay 
have been received from American, City and County of San Francisco, 
San Francisco Chamber of Commerce, and Northwest. The Port of 
New York Authority has filed a motion to strike portions of the Trans 
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(continued) World and United petitions, and answers thereto have 
been submitted by those two carriers. 
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of the proceeding with a preliminary hearing to determine the facts as 
to ex parte activity and its effect upon the qualifications of the applicants 
and the Members of the Board. If the latter course is chosen by the 
Board, petitioners request that the effectiveness of Order E-14412 be 
stayed. 

While it is requested that the qualifications of Members be 
made a subject of the preliminary hearing, there is no allegation of 
any personal misconduct on the part of any Member in regard to his 
vote on the application, or otherwise. The pleadings appear to bring 
the Board's qualifications into question only insofar as the alleged 
campaign of pressure might be shown to have had some effect on the 
judgme nt of any Member. 

The Board, upon consideration of the matters raised in the peti- 
tions and answers and other pleadings relating thereto, has decided to 
entertain oral argument to determine whether and to what extent the 
allegations of violations of the Principles of Practice and Rules of Prac- 
tice justify further action in this proceeding, and if so, what action 
should be taken. In this regard, the Board wishes the argument to be 
addressed, among other things, to the questions (a) whether the allega- 
tions establish a prima facie case of violation of the Principles of Prac- 
tice or Rules of Practice and (b) to what extent, if any, the alleged 
conduct affects the qualifications and comparative fitness of applicants, 
and the validity of the proceeding. 

The Board has further decided that its inherent power to modify 
a certificate prior to final disposition of the proceeding in which it is 
issued should be made explicit by reissuing the certificate granted 
herein subject to a defeasance clause, so that in the event that, at the 


conclusion of further proceedings herein, any action is required to 
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terminate the New York-San Francisco nonstop authority previously 
granted, no color of claim will exist that the Board is powerless to do 
gore! On the question of staying this certificate, the Board has deter- 
mined to deny this request. 
With respect to the petitions for rehearing, reargument, and 

reconsideration (except for those issues upon which oral argument is 
being granted here), Chairman Durfee and Member Denny have voted 
to grant the petitions, whereas Vice Chairman Gurney and Member 
Minetti have voted to deny them. Accordingly, such petitions (with the 
exception already noted) fail for want of a majority. The views of the 
Members in this regard will appear at a later date. 


37 The Board is convinced that the express reservation of this 
power is unnecessary, but is making such a reservation here in view 
of the pending litigation in Delta Air Lines, Inc., v. C.A.B., Case 
25,852, United States Court of Appeals for the Second Circuit. | 
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ACCORDINGLY, IT IS ORDERED: 
1.. That further oral argument in this proceeding on the matters 
set forth above, be held on November 17, 1959, at 10:00 a.m. jin Room 
1027, Universal Building, Florida and Connecticut Avenues, N. W., 
Washington, D. C. 
2. That the amended certificate of public convenience and 
necessity issued to American Airlines, Inc. , for Route 4 pursuant to 
Order E-14412, dated September 2, 1959, be and hereby is canceled. 
3. That an amended certificate of public convenience and 


necessity in the form attached hereto be issued to American Airlines, 
Inc. , for Route 4, that said amended certificate shall be signed on 
behalf of the Board by the Chairman, shall have affixed thereto the 
seal of the Board attested by the Secretary, and shall be effective on 
November 1, 1959. 
4. That the petitions for a stay, and, except with regard to the 
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matters set forth above for further proceedings, the petitions for re- 
hearing, reargument, and reconsideration be and hereby are denied. 
By the Civil Aeronautics Board: 


/s/ Mabel McCart 
Acting Secretary 


(SEAL) 
Durfee, Chairman, and Denny, Member, filed the attached joint 
concurrence. Gurney, Vice Chairman, filed the attached separate 


concurrence. 


[ 5335] 
DURFEE, CHAIRMAN AND DENNY, MEMBER, CONCURRING. 
We concur with the decision to direct oral argument on the alle- 
gations of violations of the Board's Principles of Practice and Rules of 


Practice.1/ 

We would have preferred to couple this action with a stay of the 
effective date of the certificate awarded by the Board in this case 
pending a decision on the issues set down for argument. However, we 


have refrained from dissenting as to the stay question in order to 
obviate what otherwise would be an equally divided vote on this issue 
which would also have precluded the one action we consider absolutely 
essential in this case - a further inquiry into new charges made by 
Trans World and United Air Lines that bear on the qualifications of the 
successful applicant and the validity of the proceeding in toto. We can 
concede, however reluctantly, to the denial of a stay since we are 
satisfied that the Board retains full power to take appropriate action 
as to the certificate should further inquiry establish the need for action. 
Needless to say, on the basis of our dissent from the Board's 
original decision in this case, we think the award of the certificate 
should be reversed, not merely stayed. But, granting the soundness 
of the Board's original decision for the sole purpose of considering the 
stay request, in our opinion the rationale of the majority decision still 
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provides no support for the denial of a stay here. The Board's entire 
decision was predicated on a forecast of 1960 conditions. In particular, 
the majority's findings that the market could support three carriers 
assumed traffic growth that will only be realized with the passage of 
the full calendar year 1960 - and thus for purposes of considering a 
stay, and assuming the correctness of the majority's forecast growth 
factor, we are dealing with a market that would be some 10 to 15% 
smaller, one that will not support three carriers even on the majority's 
rationale. 
There is no finding in the Board's decision that then current 
service was inadequate - on the contrary, the alleged inadequacies 
relied upon by the majority were said to have occurred in 1957). 


17 As noted in the Board's order with which we are concurring, 
we wouldhave.granted the petitions for rehearing, reargument and 
recommended action for the reasons stated in our dissent to the Board's 
decision in Order E-14412. 
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Furthermore, the New York-San Francisco market now has jet service 
from both of the presently authorized carriers - rather than only one, 
as was true as of the date of the decision. 
On the other hand, the impact of the diversion anticipated by the 
majority will be even more devastating in the immediate future period 
during which any stay would be effective, in view of the fact that the 
market has not yet reached the level on which the decision was) predi- 
cated and the fact that the carriers, and particularly United, are all at 
a critical state in the transition to jets in this market. 
In short, we can see no public need for immediate inauguration 
of service by another carrier. In the absence of some immediate com- 


pelling public need, we think it would be more appropriate to vindicate 


the Board's process prior to permitting any party to profit from the 
decision. Initially, this would require a stay only until the Board hears 
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oral argument and decides whether further procedures are necessary - 
a matter of a few weeks. 

However, as we have pointed out, since the means for vindicat- 
ing the Board's process will still be within the Board's power at the 
conclusion of any further proceedings, we can reluctantly concur in the 
denial of a stay in order to assure that the necessary steps are taken 
for a careful evaluation of the allegations made that the Principles and 
Rules of Practice have been violated. 

/s/ JAMES R. DURFEE 
/s/ HARMAR D. DENNY 
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GURNEY, VICE CHAIRMAN, CONCURRING: 

Upon careful review of the petitions for reconsideration and the 
answers thereto, it is my firm opinion that the Board should have de- 
cided the issue of ex parte representations on these pleadings without 
the necessity for oral argument. Since, however, a majority of the 
Board desires to hear argument on the ex parte allegations, I will give 
my careful consideration to any further statements which the parties 
will present at oral argument. 

/s/ CHAN GURNEY 
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Issued pursuant to 
Order No. E-14586 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


for Route 4 


AMERICAN AIRLINES, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and the 
orders, rules, and regulations issued thereunder, to engage in air 
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transportation with respect to persons, property, and mail, as follows: 
1. Between the terminal point Los Angeles, Calif. , the inter- 
mediate points San Diego, Calif. , Phoenix, Tucson, and Douglas, Ariz. , 
El Paso, Tex. , and beyond El Paso, Tex. , the intermediate points 
(a) Oklahoma City and Tulsa, Okla. , and Nashville, Tenn., or (b) Mid- 
land-Odessa (to be served through Midland Army Air Field), Big Spring, 
Abilene, Forth Worth, and Dallas, Tex. , Texarkana and Little Rock, 
Ark. , Memphis and Nashville, Tenn. , and | 
(a) Beyond Nashville, Tenn. , the intermediate points 
Louisville, Ky. , and Cincinnati, Ohio, and (i) beyond Cincinnati, 
Ohio, the intermediate points Dayton, Columbus, and Akron, 
Ohio, and the terminal point Cleveland, Ohio, and (ii) beyond Cin- 


cinnati, Ohio, the intermediate points Columbus, Ohio, Pitts- 


burgh, Pa., andthe coterminal points New York, N.Y. ,| and 


Newark, N.J., | 
(b) beyond Nashville, Tenn., the intermediate points Louis- 

ville, Ky., Cincinnati, Ohio, Huntington, Charleston-Dunbar, 

Parkersburg, Clarksburg, and Elkins, W. Va., Washington, 

D. C., Baltimore, Md., Wilmington, Del. , Philadelphia, Pa., 

Newark, N. J., New York, N. Y., Bridgeport, New Haven, and 

Hartford, Conn. -Springfield, Mass., Providence, R. I.|, and 

the terminal point Boston, Mass., 
(c) beyond Nashville, Tenn., the intermediate points 

Knoxville, Tenn. , Bristol, Roanoke, Lynchburg, and Richmond, 

Va., | 
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Washington, D. C., Baltimore, Md., Wilmington, Del.; Phila- 
delphia, Pa., Newark, N. J., New York, N. Y., Bridgeport, 
New Haven, and Hartford, Conn. -Springfield, Mass. , Providence, 
R. I., and the terminal point Boston, Mass.; ‘ 
2. Between the coterminal points San Francisco and Oakland, 


[ 5339] 


936 


Calif. , the intermediate points Phoenix, Tucson, and Douglas, Ariz., 
El Paso, Tex., and beyond El Paso, Tex., the intermediate points 
(a) Oklahoma City and Tulsa, Okla. , and Nashville, Tenn. , or 

(b) Midland-Odessa (to be served through Midland Army Air Field), 
Big Spring, Abilene, Fort Worth, and Dallas, Tex. , Texarkana and 
Little Rock, Ark. , Memphis and Nashville, Tenn. , and beyond Nash- 
ville, Tenn. , as described in "1" (a), (b), and (c) above; 

3. Between the terminal point Milwaukee, Wis. , the intermedi- 
ate points Chicago, Peoria, and Springfield, I., St. Louis, Spring- 
field, and Joplin, Mo. , Tulsa and Oklahoma City, Okla. , Dallas, Fort 
Worth, Abilene, Big Spring, Midland-Odessa (to be served through 
Midland Army Air Field), and El Paso, Tex. , Douglas, Tucson, and 
Phoenix, Ariz. , and (a) beyond Phoenix, Ariz., the intermediate point 
San Diego, Calif. , and the terminal point Los Angeles, Calif. , and 
(b) beyond Phoenix Ariz. , the coterminal points Oakland and San Fran- 
cisco, Calif.; 

4. Between the terminal point Houston, Tex. , the intermediate 
points Nashville, Tenn. , Columbus, Ohio, and Pittsburgh, Pa., and 
the coterminal points New York, N. Y., and Newark, N. J. 

The service herein authorized is subject tothe following terms, 
conditions, and limitations: 

(1) The holder shall render service to and from each of the 
points named herein, except as temporary suspensions of service may 
be authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior tothe effective date of this certificate; and may continue 
to maintain regularly scheduled nonstop service between any two points 
not consecutively named herein if nonstop service was regularly sched- 
uled by the holder between such points prior to the effective date of this 
certificate. Upon compliance with such procedure relating thereto as 
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may be prescribed by the Board, the holder may, in addition to the 
service hereinabove expressly prescribed, regularly serve a point 
named herein, other than a point required to be served through an 
airport named herein, through any airport convenient thereto, and 
| 
[ 5340] 
render scheduled nonstop service between any two points not consecu- 
tively named herein between which service is authorized hereby. 
(3) The holder shall serve Milwaukee, Wis. , only on flights 
originating or terminating at St. Louis, Mo., or a point west thereof. 
(4) The holder shall serve San Diego, Calif. , only on flights 
originating or terminating at Phoenix, Ariz. , or a point east thereof 5 
(5) Except with respect to nonstop flights scheduled between 


| 
San Francisco or Oakland, Calif. , on the one hand, and New York, 


N. Y., or Newark, N. J., on the other hand, the holder shall serve 
San Francisco and Oakland, Calif. , only on flights serving Dallas, 
Tex., Tulsa, Okla., or a point west of either thereof other than San 


Francisco or Oakland, California. | 


(6) The holder shall not render nonstop service (a) between 
Cincinnati, Ohio, and Philadelphia, Pa., and (b) between Charleston, 
W. Va., and Philadelphia, Pa., Newark, N. J., or New York, N. Y., 
and (c) between New York, N. Y., Newark, N. J., or Philadelphia, 
Pa., on the one hand, and Clarksburg, Elkins, Parkersburg, or Hunt- 
ington, W. Va., on the other hand. | 

(7) Flights serving Dayton or Columbus, Ohio, on the one hand, 
and Phoenix, Ariz. , Los Angeles, San Francisco, or Oakland, Calif. , 


on the other hand, shall also serve Nashville, Tenn. 
(8) Flights serving Louisville, Ky., on the one hand, and 
Phoenix, Ariz. , Los Angeles, San Francisco, or Oakland, Calif. , on 
the other hand, shall also serve (a) Nashville or Memphis, Tenn. » or 
Dallas, Tex., or (b) Tulsa or Oklahoma City, Okla. , and at least one 
additional intermediate point west of Tulsa. | 
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(9) Flights serving Cincinnati, Ohio, on the one hand, and 
Phoenix, Ariz., Los Angeles, San Francisco, or Oakland, Calif. , on 
the other hand, shall also serve (a) Nashville or Memphis, Tenn. , 
Dallas, Tex. , or Chicago, Ill., or (b) Tulsa or Oklahoma City, Okla. , 
and at least one additional intermediate point west of Tulsa. 

(10) Flights serving Louisville, Ky., on the one hand, and 
Huntington and Charleston, W. Va. , Washington, D. C., Baltimore, 
Md., or Wilmington, Del. , on the other hand, shall also serve Cincin- 
nati, Ohio. 

(11) Flights serving Louisville, Ky., on the one hand, and 
Philadelphia, Pa.', on the other hand, shall serve Cincinnati, Ohio, 
and one intermediate point between Cincinnati, Ohio, and Philadel- 
phia, Pa. 
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(12) Flights serving Louisville, Ky., ontheone hand, and New 
Haven and Hartford, Conn. -Springfield, Mass., Providence, R.I., and 
Boston, Mass., on the other hand, shall also serve both Cincinnati, 
Ohio, and one of the following points: Washington, D. C., Baltimore, 
Md. , Wilmington, Del. , Newark, N. J., or New York, N. Y. 

(13) Flights serving Charleston, W. Va. , on the one hand, and 
New Haven, Conn., Hartford, Conn. -Springfield, Mass. , Providence, 
R. I., or Boston, Mass., on the other hand, shall also serve one of 
the following points: Washington, D. C., Baltimore, Md. , Wilmington, 
Del. , Newark, N. J., or New York, N. Y. 

(14) Flights serving Nashville, Tenn. , on the one hand, and 
Charleston or Huntington, W. Va., onthe other hand, shall also serve 
Cincinnati, Ohio. 

(15) Notwithstanding the linear route description in this certifi- 
cate, the holder may serve the coterminal points San Francisco and/or 
Oakland, Calif. , on the one hand, and Phoenix, Ariz. , and points east 
thereof, on the other hand, on flights carrying property and mail only, 
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which also serve the intermediate points Los Angeles and/or San Diego, 
Calif.: Provided, That on such flights the holder shall not discharge 
at Los Angeles or San Diego property or mail which was enplaned in 
San Francisco or Oakland and shall not discharge at San Francisco or 
Oakland property or mail which was enplaned in San Diego or Los 
Angeles. 
(16) The holder's authority to serve Huntington, W. Va., is 
suspended. 
(17) The holder's authority to serve Texarkana, Ark. ,| is sus- 
pended for the period during which Trans-Texas Airways is authorized 
to serve such point. 
(18) Flights serving Houston, Tex., shall also serve Pitts- 
burgh, Pa. 
(19) Flights serving Pittsburgh, Pa., shall (a) also serve at 
least one of the following points: Memphis and Nashville, Tenn. , Tulsa 
and Oklahoma City, Okla. , Fort Worth, Dallas, and Houston,, Tex. , 
and (b) originate or terminate at (i) Tulsa, Okla. , or Dallas, Tex. , or 
a point west of either such point, or (ii) Houston, Tex. 
(20) Flights serving Columbus, Ohio, on the one hand, and 
New York, N. Y., or Newark, N. J.,on the other hand, shall also 
serve at least one of the following points: Memphis and Nashville, 
Tenn. , Tulsa and Oklahoma City, Okla. , Fort Worth, Dallas and 
Houston, Tex. 
The exercise of the privileges granted by this certificate shall 
be subject to such other reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be prescribed 
by the Board. 


[ 5342] 

The authority in "(15)" above shall expire on August 11, 1954, 

or upon the date the temporary certificates of public convenience and 
necessity issued pursuant to the Board's Order E-3085, dated July 29, 
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1949, otherwise cease to be effective, whichever shall first oceur.2/ 


The authority to render nonstop service between San Francisco 
or Oakland, Calif. , on the one hand, and New York, N.Y., or Newark, 
N. J., onthe other hand, may be terminated by appropriate Board 
order, upon a determination by the Board, as the result of further 
proceedings in the New York-San Francisco Nonstop Service Case, 
Docket 9214 et al.', that such authority should be rescinded. 

This certificate shall be effective on November 1, 1959. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has 
caused this certificate to be executed by its Chairman, and the seal of 
the Board to be affixed hereto, attested by the Secretary of the Board, 
on the 27th day of October, 1959. 


/s/ James R. Durfee 
Chairman 


(SEAL) 
ATTEST: 


/s/ Mabel McCart 
Acting Secretary 


i/ American Airlines, Inc., has filed an application on February 8, 
1954, Docket 6541, for continuation of the authority in "(15)" above. 
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October 28, 1959 


NEW YORK-SAN FRANCISCO NONSTOP SERVICE CASE 
DOCKET 9214 ET AL. 


NOTICE TO ALL PARTIES: 

The following is the allotment of time and order of appearances 
for the oral argument directed by the Board in its order E-14586 of 
October 27, 1959. 


| [5359 
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Time -allotted 


(*) (Minut¢s) 


40 | 
* 
United Air Lines, Inc. “” 40 | 
* 
Northwest Airlines, Inc. ' ) 10 


American Airlines, Inc. 40 


Trans World Airlines, Inc. 


City of San Francisco, California 20 

Port of New York Authority 20 | 

(*) TWA, United, and Northwest may reserve a portion of their 
| 


allotted time for rebuttal. 
Please advise this office on or before November 12, 1959 of 
the name of counsel who will present this argument. 


/s/ Francis W. Brown 
Chief Examiner 
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ORAL ARGUMENT 


[ 5349] 
ORAL ARGUMENT OF HENRY BEVANS 
Mr. Bevans: * * 


[ 5356] | 
First, it is said that the Board has always hada correspondence 
file available to the parties for inspection. Of course it has. And 
perhaps various courts in this country have, too. But until this pro- 
ceeding we as counsel for TWA hadnever thought it necessary in defense 
of our client's interest to undertake such an inspection, either) before 


this Board or before any court. 
* * 


[ 5359] 
I submit, gentlemen, that all of these facts go far beyond a 
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mere prima facie showing of the violations in this proceeding of the 
Board's principles and rules of practice. 

Whatever else we might ever be able to prove in this connec- 
tion, would be entirely cumulative. Now what should be done? Gentle- 
men, substantial violations of the Board's principles and rules destroy 
the appearance of fairness that 


[ 5360] 
those principles and rules were designed to assure in your proceedings. 
And nothing could be more important than that you undo without hesita- 
tion any result subject to any such implication of unfairness. 

That idea is not, of course, original with me. It is implicit 
in the Route Case, in the Morgan Case, in the recent F.C.C. cases on 
appeal, the Louisville and Nashville Case in the Supreme Court, the 
Berkshire-NLRB Case, and many, many others. 

And having set aside the order which, as we see it, is the only 
possible course at this point, the Board may then, on the basis of a 
record purged of! ex parte representations, decide the basic issue of 
the need for a third carrier by procedures that meet all the time-tested 


criteria of the judicial processes. 
* * 


[ 5367} 
STATEMENT OF H. TEMPLETON BROWN, ON BEHALF OF 
UNITED AIR LINES 
Mr. Brown, * * 


[5373] 

I have no doubt that a complete investigation of the source of 
inspiration for this campaign would find that substantially all letters 
written by members of Congress were written as a result of requests 
made to them by'the interested parties. But such an investigation 
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would do no more than provide added proof of what is already apparent. 
* * * * 


[5385] 
* * * * 


Mr. Leasure: Very strictly speaking, a technical violation. As 
a matter of fact, in my experience here I never looked at the corre- 
spondence file and you knew it was there because I thought it was so in- 
consequential, you would pay no attention to it. It wasn't until/I saw 
this document that TWA filed that had this concerted attempt on the part 
of parties to do it, that I thought there was anything wrong withlit. I 
would certainly have to say I knew the file was there. In the past I have 


answered many of the letters in connection with the file. 


[5392] 


ORAL ARGUMENT OF HOWARD C. WESTWOOD 

Mr. Westwood: May it please the Board: 

Just by way of orientation I might point out that the position of the 
Petitioners now is that there is no need for any further evidentiary hear- 
ing on the issue presented with respect to these communications, that 
any additional evidence would be simply cumulative. The only thing that 
can or should be done is to start the case all over again, ab initio. 

Now, therefore, we can look at this bundle of documents which 
TWA presented and the affidavits attached to United's petition as the 
basis, and the sole basis, for the contention that this entire progeeding 


is to be wiped out and we must start all over. 
* * * 


“ ‘ [5396] " re 
Mr. Westwood: Sure. And you know why there is no such vigi- 
lance; do you know I don't look at the correspondence file, because I 


know it doesn't really make any difference. 
* * * 
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[ 5435] Order No. E-14664 


OPINION AND ORDER DENYING AND DISMISSING PORTIONS 
OF PETITIONS FOR RECONSIDERATION 


Remaining for disposition in this proceeding are those portions 
of the petitions for reconsideration and for other relief filed by Trans 
World Airlines, Inc. (Trans World), and United Air Lines, Inc. 
(United), requesting that the authorization of American Airlines, Inc. 
(American), to provide competitive nonstop service between New York 
and San Francisco be set aside on the grounds that American and the 
cities engaged in ex parte activities which resulted in violations of the 
Board's Principles of Practice and Rules of Practice. 

The question whether and to what extent the allegations of vio- 
lations of the Board's regulations justify further action in this proceed- 


ing and, if so, what action should be taken was deferred by the Board 
and set down for oral RED AREENT The Board has now heard oral 


argument and, after considering the contentions of the parties, con- 
cludes that the matters set forth in the petitions do not establish that 
further proceedings would be warranted or that the Board's award to 
American should be rescinded. However, 


17 Order 5-14506, dated October 27, 1959. 


[ 5436] 
in view of the various problems of interpretation and application of our 
Principles of Practice which become apparent in this proceeding, we 
will undertake a prompt rulemaking reexamination looking toward 
modification and clarification of our regulations. 
THE ISSUES 
The issues with which we are here concerned arise from charges 
by Trans World and United that they were denied a fair hearing by 
reason of ex parte communications written or inspired by American, 
San Francisco, and Port of New York Authority, and by other efforts 
of these parties to bring pressure or influence to bear upon the Board. 


| [5437] 
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Attached to the petitions for reconsideration are extensive selections 
from the Board's correspondence file, together with certain affidavits , 
designed to show that American and the cities engaged in an extensive 
pressure campaign throughout the course of the proceeding. The ex 
parte communications said to be shown by the attached letters|are 
alleged to be in addition to public statements suggesting that pressure 
be exerted upon the Board, and to claimed improprieties committed 
by representatives of San Francisco at a meeting with the Board os- 
tensibly restricted to a discussion of "general aviation problems in 
the City of San Francisco."" There is no allegation of venality|or 
corruption on the part of any party, staff member, Examiner, or 
Board Member. — 


37 The material affixed to the petitions is asserted to show((1) com- 
munications directly to the Board by the Mayor and other representa- 
tives of the City of San Francisco, (2) similar communications inspired 
by parties to the proceeding but written by nonparties, and (3);communi- 
cations addressed to Members of Congress by San Francisco,| Port of 
New York Authority and, through third persons, by American, seeking 
intervention and the exertion of influence in a manner other than that 
permitted by Rule 14 of the Board's Rules of Practice. The letters 
are said to show further, by their own incompleteness, (4) other con- 
tacts made in person (footnote continued on next page) 


[ 5437] 
While the pleadings are sometimes couched in language calcu- 
| 
lated to suggest strong resemblance between this proceeding and cer- 


tain cases which were fatally tainted by improper ex parte representa- 
tions ,2/ essential dissimilarities are readily apparent and worthy of 
some emphasis. Absent here is any question of personal misconduct 
on the part of any Member in regard to his vote on the application. 
While the formal pleadings include within the scope of the requested 
hearings the subject of the qualification of Members, the petitioners 
have disavowed any accusation that any Member of the Board acted 
corruptly or with conscious bias, or would be disqualified from sitting 
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in further judgment in this proceeding These 


27 (footnote continued) or by telephone with Members of the Board 
or its staff, the extent and significance of which "can be no more than a 
matter of conjecture." By affidavits and offers of proof, petitioners 
claim ability to prove that certain ex parte letters to the Board from 
travel agents, sent directly or through a Member of Congress, were 
solicited by employees of American. 

Petitioners claim that the alleged ex parte communications and 
efforts to solicit and inspire pressure resulted in violations of the 
Board's Principles of Practice and Rules of Practice, the legal effect 
of which is to necessitate vacation of Order E-14412 and a hearing de 
novo or, in the alternative, a reopening of the proceeding witha pre- 
liminary hearing to determine the facts as to ex parte activity and its 
effect upon the qualifications of the applicants and the Members of the 
Board. 

3/ Sangamon Valley Television Corp. v. U.S. , 358 U.S. 49 (1958); 
Id., C.A.D.C., No. 13,922, --F.2d-- (1959) (personal visits paid and 
gifts and letters sent to Commissioners by persons interested in allo- 
cation of TV channels by rulemaking); WIRL Television Corp. v. U.S., 
358 U.S. 51 (1958) (private communications between a Senator owning 
stock in an applicant and Commissioners); WORZ, Inc. v. F.C.C., 
358 U.S. 55 (1958); Id., C.A.D.C. 268 F.2d 59) (ex parte re- 
presentations made to Commissioner regarding qualifications of appli- 
cant); WKAT, Inc. v. F.C.C., C.A.D.C., 258 F.2d 418 (1958) (per- 
sonal visits and gifts to Commissioner calculated to influence his 
decision by pressure); Massachusetts Bay Telecasters, Inc. v. F.C.C., 
C.A.D.C., 261 F.2d 55 (1958) (private conferences between represen- 
tatives of applicants and a Commissioner after close of evidentiary 
hearing). The last two cases, popularly known as the Channel 10, 
Miami, and Channel 5, Boston, cases, respectively, have been the 
subject of Initial Decisions on remand in which disqualifying conduct 
was found in connection with the first, but not the second, proceeding. 

4/ See, e.g., statements of counsel for Trans World and United, 
Transcript of Oral Argument of November 12, 1959, pages 15, 21, and 
34. 
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concessions leave only the bare assertion, which we reject, that the 
alleged campaign might possibly have had some effect upon the judg- 
ment of a Member in his decision. 
Similarly, this case does not contain any allegation of wrong- 
doing on the part of the third persons, including Members of Congress 
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and other governmental officials, who wrote to the Board expressing 
their interest in and concern with this proceeding. — 3/ Petitioners’ 
criticism is directed, not at these persons, but rather at those} parties 
to this case who are alleged to have inspired or solicited such ¢ommuni- 
cations as part of a concerted attempt to bring pressure or influence to 
bear upon the Board. 
Although the conduct of American and the cities is said to go 
beyond that permissible under our Principles of Practice, no genuine 
complaint is made that these parties were attempting to corrupt any 
Member of the Board or its staff, or that it was improper for them to 
attempt to interest Members of Congress in taking a position with re- 
spect to this proceeding in the manner permitted by the Board's rules 8/ 
The most important distinction between this proceeding) and the 
cited cases, however, lies in the nature of the communications which 
are branded as ex parte. Whereas the offending communications in 
the latter proceedings were clandestine and unknown to the parties for 
purposes of rebuttal, the letters complained of here were in no sense 
covert and neither requested 


| 
~ 8/ See, €.g., statement of counsel for United, Transcript of Oral 
Argument of November 12, 1959, page 25. 
6/ See, e.g., statement of counsel for United, Transcript of Oral 
Argument of November 12, 1959, pages 21 and 22. 


5439 | 
[ 5439] _) | 


nor were given confidential treatment by the Board.— In accordance 


with long-established Board practice, each communication received, 


together with a copy of the Chairman's routine acknowledgement, was 
placed in the Board's public correspondence file of this case. By this 
procedure the Board made the letters public documents which were 
available for inspection at all times in the Board's Docket Section. ® 
In this setting, the allegations in the petitions herein present 


\ 
questions not as to covert conduct, but questions asto whether the overt 
| 
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conduct of American and the cities in supporting the request for serv- 
ice transgressed the Board's Principles of Practice, whether the re- 
ceipt of letters and the conference with representative of San Francisco 
violated the Rules of Practice, and, if so, what remedy is appropriate 
in the circumstances of this case. 


7/7 We find that, for purposes of determining this matter, we should 
concentrate upon the letters from the Board's public correspondence 
file selected by petitioners, and disregard as immaterial two telephone 
calls or informal contacts referred to in the letters, and enclosures 
returned by the Board to the senders. The calls noted appear to be 
routine requests for information connected with the letters which fol- 
lowed and, in the absence of any allegation concerning their nature, 
cannot be deemed to have any independent significance. The material 
enclosed in the correspondence which was returned would not appear to 
add anything of material value to the available letters of transmittal. 

8/ Communications concerning pending cases, which are common- 
place and well known to the experienced practitioners representing 
petitioners, are thus publicized by the Board for the salutary purposes 
of apprising the parties of the representations contained therein and of 
precluding any improper approaches which could not withstand full dis- 
closure. This treatment by the Board of the letters involved in this 
and other cases has been made known to Congress, accords with pro- 
posals presently before the Congress for correction of ex parte prob- 
lems, and appears to be proper in all respects. See H.R. 4800, 86th 
Cong. , 1st Sess. (1959). 
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THE PRINCIPLES OF PRACTICE 
The pertinent regulation here is Rule 2 of the Board's Principles 
of Practice, relating to improper influence in cases to be determined 


after notice and hearing and upon a record. 9/ Rule 2(a) makes im- 


proper any "private" communication on "the merits" of a case to the 
Board by any person unless provided for by law. Rule 2(c) proscribes, 
among other things, any effort by an interested person to sway the 
judgment of the Board "by attempting to bring pressure or influence to 
bear upon the Members of the Board or its staff." 

These rules, with others, were promulgated in 1951 to "serve 
as a guide for all parties and the Board and its staff in relation to 
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proceedings before the Board. 10/ Unfortunately, as this case|illus- 


trates, uncertainties surrounding the regulation have limited its 
clarity and usefulness as a guide. 
A major weakness in the Rule arises from the absence of a 
precisely defined boundary between improper "attempts to bring pres- 
sure or influence to bear" and the legitimate cultivation of municipal 
and congressional 


9/7 ‘Par. 300.5. Hearing Cases - Improper Influence. It is essen- 
tial in cases to be determined after notice and hearing and upon a rec- 
ord that the Board's judicial character be recognized and protected. 

In such cases -- 
"(a) It is improper that there be any private communication on 
the merits of the case to a member of the Board or its staff orto the 
examiner in the case by any person, either in private or public life, 
unless provided for by law. 
* * * * 
"(c) It is improper that there be any effort by any person in- 
terested in the case to sway the judgment of the Board by attempting 
to bring pressure or influence to bear upon the members of the Board 
or its staff, or that such person or any member of the Board's|staff, 
directly or indirectly, give statements to the press or radio, by paid 
advertisements or otherwise, designed to influence the Board's judg- 
ment in the case." 
10/ PR-10, effective March 30, 1951, setting forth a new Part 300 
to the Board's Procedural Regulations. 
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support which is contemplated by both our statute and our regulations. 
On the one hand, we must recognize that the statutory encouragement 


of public viewst makes necessary special latitude for the presentation 


of positions of public officials representing geographical segments of 
the traveling public. The unique place in our statutory scheme of cities 
and states and their congressional representatives, who are not truly 
adversary interests in any proceeding, is implicit in the provisions of 
our Rule 1412. and the concomitant view of both the Board and the 
courts that nothing improper attaches to the attempts of parties to 
enlist active support from interested civic and congressional officials 
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within the framework of our rules. Indeed, when this latter point was 
recently questioned before a reviewing court, no merit was found in the 
claim that congressional participation in oral argument under Rule 14 
in favor of a carrier constituted improper influence, irrespective of 


whether the carrier actively 


Ii7 See, e.g. | Section 401(g) of the Federal Aviation Act, which 
provides that: 

"The Board upon petition or complaint or upon its own initiative, 
after notice and hearing, may alter, amend, modify, or suspend any 
such certificate, in whole or in part, if the public convenience and 
necessity so require, ***. Any interested person may file with the 
Board a protest or memorandum in support of or in opposition to the 
alteration, amendment, modification, suspension, or revocation of 
the certificate." 

12/ “Participation in hearings by persons not parties. Any person, 
including any State, political division thereof, state aviation commis- 
sion, or other public body, may appear at any hearing, other than in 
an enforcement proceeding, and present any evidence which is relevant 
to the issues. With the consent of the Examiner or the Board, if the 
hearing is held by the Board, such person may also cross-examine 
witnesses directly. Such persons may also present to both the Exami- 
ner and the Board a written statement on the issues involved in the 
proceeding. Such statement shall conform to the requirements of 
these rules as to form, content, service, and time of filing of briefs 
to the Examiner and the Board. In addition, a representative of any 
department, agency or branch of the Federal Government or of any 
state government (including a state aviation commission) may appear 
and present oral argument in any proceeding in which argument has 
been assigned." 
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solicited such participation. 22! 


At the opposite extreme, we deem it uncontrovertible that the 
Rule forbids a persistent and repeated pattern of conduct designed to 
influence the Board by a constant flood of correspondence which 
neither is nor could be submitted through the channels of the Board's 
regulations. Left unclear by the Rule, however, is the point at which 
impropriety creeps into efforts to secure support--support which could 
have been expressed within the rules by a statement for the hearings 
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or for oral argument, but which takes the form of letters to the| Board, 


made public by the Board. | 
Similarly unresolved by the express language of the Rule, which 
is limited to "cases to be determined after notice and hearing and upon 
a record," is the question whether its prohibitions apply to proceedings 
requesting institution of an evidentiary hearing on a route application. 
This point is of peculiar importance, where, as here, approximately 
eighty percent of the communications preceded the order setting the 


application down for hearing.14/ Despite 


137 astern Air Lines, Inc., v. Civil Aeronautics Board, C.A. 2 
No. 25,422 et al., --F.2d-- (October 7, 1959). 

14/ The parties dispute, among other things, the significance of 
Sangamon Valley Television Corp. v. U.S., C.A.D.C., No. 13,992, 
Pa (1959), involving the shifting of UHF and VHF television 
channels between communities by rule-making methods as opposed to 
action on the basis of an evidentiary record. American contends that 
the outcome of the rulemaking involved in Sangamon, unlike the setting 
of its application for evidentiary hearing, would have had as great an 
economic impact on the parties as would the outcome of an adjudicatory 
proceeding; in contrast, the order initiating this case allegedly did not 
enhance or injure any party's position on the merits. Trans World, 
however, finds the cases analogous in that both the rulemaking pro- 
ceeding and the determination of the motion to expedite are deemed 
sine qua non of the eventual grant. 

Petitioners also say that Rule 1 of the Rules of Practice in 
Economic Proceedings specifies that a proceeding is instituted|"by 
the filing with the Board of an application, complaint or petition," and 
that it follows that the filing of an application which ultimately must be 
disposed of on a record marks the institution of that proceeding for 
purposes of the Principles. This argument, however, overlooks the 
fact that Rule 11(b)(3) defines a "pending proceeding" for purposes of 
practice by persons formerly employed by the Board, an action which 
would have been unnecessary if Rule 1 were determinative of the in- 
stitution date of a proceeding for all purposes. 
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the contentions to the contrary, we read Rule 2 to be applicable to the 


proceedings relating to advancement of American's application|on the 
docket. It is evident, however, that the ambiguity of the Rule may have 
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resulted in doubt as to the standard of conduct required prior to the 
institution of the evidentiary hearing. In these circumstances, we 


will reexamine this question through the medium of a rulemaking pro- 
ceeding for modification and clarification of Rule 2. 

Among other problems which exist with respect to the Rule is 
the question whether communications are "private" even when no con- 
fidential treatment is requested and they are made public as a matter 
of course in the Board's correspondence file. There is also a question 
whether communications are "on the merits" even though, as do many 
letters in this proceeding, they relate to matters of procedure or 
routinely transmit material without comment. The existence of such 
areas of uncertainty makes necessary a revisionary rulemaking pro- 
ceeding which we plan to undertake, and tends to mitigate the serious- 
ness of conduct found to be at odds with the purpose of the Rule. 

It is against the background of this Rule, with its attendant 
problems, that we must assess the claimed conduct of the parties. We 
proceed upon the charges fairly alleged and base our decision upon the 
nature, rather than the number, of the activities specified, in view of 
the position of petitioners that further investigation would do no more 
than provide proof 
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of the allegations or show matters entirely cumulative in nature. 15/ 
The Port of New York Authority 

We find that, with regard to the Port Authority of New York, the 
charges may be regarded as either withdrawn or conclusively rebutted. 
The accusation made by the petitions was that the Port Authority en- 
listed the support of various Members of Congress by providing them 
with copies of its submissions in the proceeding in support of a third 
New York-San Francisco nonstop carrier. The allegation was based 
upon inferences drawn from five letters in 1957 and one letter in 1959 
from Members of Congress which generally referred to a letter from 
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the Port Authority and supported the Port Authority's position.| In its. 
responsive motion to strike portions of the petitions concerning it, 
however, the Port Authority submitted a sworn affidavit that it) had 
provided no information concerning its position to any Senator or Con- 
gressman except a reply made pursuant to a direct Congressional re- 
quest in 1959. United does not controvert the truth of the affidavit, 
and Trans World has advised the Board that its allegations with re- 
spect to the Port Authority should be withdrawn. With the pleadings 
in this posture, we find that the conduct of the Port Authority is 
affirmatively shown to be beyond reproach, and that charges against 
the Port Authority should be dismissed. 


15, 5/7 See statements of counsel for Trans World and United, Trans- 
cript of Oral Argument of November 12, 1959, pages 13 and 27, re- 
spectively. 
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The City and County of San Francisco 

The allegations concerning the City and County of San Francisco 
present a more troublesome problem. Briefly, it is said that San 
Francisco violated the Principles of Practice by sending private com- 
munications directly to the Board, by inspiring ex parte communications 
on the part of Members of Congress and others, and by making direct 
representations concerning this proceeding at a conference with the 
Board ostensibly restricted to general aviation problems of the city. 

The showing made in support of the petitions, inour judgment , 
indicates a strong likelihood that San Francisco, motivated by|an ex- 
cess of zeal and a lack of understanding of the precise bounds of our 
procedures, may have violated Rule 2. We need not decide the point, 
however , for we have concluded that the violations ,if proved, |would’ 
not justify removal of the competitive nonstop service authorized in 


this ntoceeding. Our view is based upon consideration of the tech- 


nical nature of the alleged misconduct, the opportunity under our rules 
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to make similar representations in an entirely proper fashion, and the 
unreasonableness of penalizing New York and American for San Fran- 
cisco conduct. 

The most questionable practice relates to material sent to the 
Board by the Mayor of San Francisco and by civic groups. Included 
in these communications are representations concerning the need for 
additional service, supported by numerous newspaper clippings and 
resolutions of civic bodies. While 


16/7 Although the Principles of Practice provide for withdrawal of 
the privilege of practicing before the Board, we do not understand the 
petitions to suggest , nor any showing to support, the conclusion that 
any attorney practitioner authorized or was aware of unethical or 
improper professional conduct. 
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we think it unfortunate that San Francisco supplemented its filings on 
the record by these informal communications, we are aware that the 
transmittals contain nothing which could not have been brought to the 
Board's attention through the filing of a motion to expedite the proceed- 
ing. The core of the complaint against these communications lies not in 
any claim that the material submitted was itself improper, but that by 
means of the informal character of the submission San Francisco 
failed to serve copies upon Trans World and United. Although this 
omission is undesirable, we think that, in the light of the availability 
of the documents for public inspection, the communications do not pose 
those problems of fair play and due process which might vitiate the 
proceeding. 

Also of concern is the allegation that the Mayor of San Francisco, 
a member of his Committee for Shipping, and the Public Utilities Com- 
mission actively inspired Members of Congress and others to com- 
municate with the Board. The charge is based upon a number of 
communications, for the most part dated before the institution of the 
hearing, which refer to or enclose correspondence from these sources, 


| [5447] 


955 


and upon other communications from California public and civic figures 
| 
bearing no apparent reference to incitement by San Francisco.| In rela- 


| 
tion to these matters, it must be recognized that, as noted earlier / 
no complaint can be made against solicitation of support from Congress- 


men, Mayors, or Governors which is to be expressed 


177 See supra, pages 6-8. 
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within the framework of the Board's repaldiionse =” Even acknowledg- 
ing this point, however ,it appears that San Francisco actually requested 
expressions of position outside the regulatory scheme. We further note 
that the Board has already had occasion to rebuke officials of San Fran- 
cisco for a public statement relating to placing "pressure" on the 
Boara,12/ and we think it particularly unfortunate that San Francisco's 
activities off the record only diminished rather than ceased after our 
warning. Yet, even conceding that officials of the city overstepped 
the bounds of Rule 2, not all the communications received from California 
sources and attributed to San Francisco by petitioners may be) deemed 
part of an improper pressure campaign. Thus, many of the letters 
from elected officials are labeled statements under Rule 14 in! lieu of 


oral argument, and although the Rule makes no provision for written 
rather than oral presentations, cannot seriously be said to go substan- 


| 
tially beyond the bounds of permitted practice. 207 And, as to letters 


from California public and civic figures which do not clearly indicate 
San Francisco inspiration, we think that recognition of the propensity 
of public officials to support spontaneously requests for additional air 
service for constituents mitigates against any light assumption of 


187 It may well be that, in certain circumstances even solicitation 
of support within the rules, if done in wholesale terms, would violate 
Rule 2. 

19/ See Transcript of Conference -- The City and County of San 
Francisco, California, December 2, 1957, pages 3 through 6. 


[ 5447] 


20/7 It is customary, aS was the case here, that such written sub- 
missions under Rule 14 are announced and included in the record by 
the Chairman at Oral Argument without objection from any party. 
See Transcript of Oral Argument of April 29, 1959, page 2. We under- 
stand United to concede the propriety of submitting a written statement 
in lieu of appearance at oral argument. See statement of counsel for 
United, Transcript of Oral Argument of November 12, 1959, page 22. 
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motivation by the city, although the existence of such solititation would 
not change our opinion. In sum, we conclude that, if the allegations in 
the petitions are true, San Francisco erred in seeking expressions of 
support beyond that contemplated by our rules. We need not, however, 
test the proof of the allegations of excess solicitation for, as we note 
herein, such an abuse warrants discouragement but not the deprivation 
of the authorized air service. 

Less clearly indicated is the charge that representatives of San 
Francisco abused a conference with the Board on general aviation prob- 
lems of the city by making an ex parte plea on the merits of this case. 


Such a presentation was initially ruled out by the Chairman, and, al- 


though the need for additional transcontinental service was advocated, 
was further curtailed when a Board Member took exception to an 
attempt to elaborate upon the filed pleadings. 22/ While the references 
to New York-San Francisco service are understandably objectionable 
to Trans World and United, we think that any resulting prejudice was 
cured by the immediate publication of the transcript and the #ix-week 
interval between the Conference and our order, during which the 
parties were free to rebut San Francisco's remarks by the filing of 
appropriate papers. 

To summarize our review of the allegations concerning San 
Francisco, we have concluded that, if the well-pleaded accusations 
are assumed to be 


21/7 Transcript of Conference -- The City and County:6f:San (cont'd.) 
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(continued) Francisco, California, December 2, 1957, pages 2-3. 
22/ Ibid. , page 12. 
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true, some of the conduct revealed would fail to square with ajstrict 
interpretation of our regulations. While such deviation from Rule 2 
is to be strongly discouraged, we cannot find that it is so egregious 
as to require a sanction which would deprive the Bay Area of air 
service found needed upon a full evidentiary record. But even if such 
a sanction would otherwise be reasonable, we think that there is no 


warrant for denying by the same stroke the air service needs of the 


| 
even more numerous constituents of the New York-New Jersey area, 


who are without fault, or for rescinding the valuable route franchise 


granted to American. | 


American | 
We turn now to the question whether American by its conduct 
subverted the process of adjudication upon its application; and, if so, 
whether American should be disqualified as an applicant, or should be 
adversely affected in terms of comparative fitness with Northwest. 
We find tit the allegations concerning American are clearly insuffi- 
cient to warrant further inquiry as to its conduct, and that the allega- 
tions of petitioners do not demonstrate activities by American which 
should vitiate our award. | 
The accusations against American are that it improperly in- 
spired communications by Members of Congress, and by travel agents 
directly or through Members of Congress, and that it must share the 
responsibility for the ex parte communications generated by San 
Francisco. 
The allegation that the activities of San Francisco should be 
imputed to American rests upon the fact that, in November 1957, the 
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carrier's president appeared in the city and urged civic leaders to 
"keep hammering" for the desired expedition of additional air service. 
While there has been no denial that these words were indeed used, we 
think they fall far short of any showing that American sought more 
than vigorous participation within the confines of the rules by a party 
to the proceeding who had already allied itself on the record with 
American's proposal for an expedited hearing. To infer from that 
language a request for improper conduct strains credulity. We cannot 
conclude that petitioners’ coupling of the remarks of American's 


president with activities of San Francisco, which had begun six months 


before, raises any question reflecting unfavorably upon American or 
warranting further inquiry. 

We find no greater merit in the contention that American solicited 
communications from Members of Congress which were not submitted 
pursuant to Rule 14. The allegation is based upon three letters which 
indicate access to American's pleadings, and upon the fact that some 
letters refer to American specifically while the competing applicant is 
unmentioned. Even assuming that, as indicated by the letters, one 
Member of Congress received a copy of American's motion and two 
others knew its substance, it does not follow that the carrier was the 
source of supply or, even if it were, that the material was transmitted 
with any intent to inspire the communications which ultimately resulted. 
Similarly unimpressive is the attempt to read significance 
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into the absence in congressional letters of any mention of Northwest, 
for many of the documents claimed to refer solely to American's pro- 
posal in fact make no mention of that carrier, generally support the 
Initial Decision in which American was selected, or transmit, generally 
without comment or with disclaimers of interest, communications 


from constituents who express interest in or support of American's 
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application. .4 the same general character is the non sequitor, intro- 
duced at oral argument, that the denial of activity by the Port Authority 
means that American must have acquainted the Congressmen with the 
views of the Port Authority. In sum, we do not view the allegations 
of solicitation of Congressional support off the record as properly but- 
tressed by any matter or as casting any well-pledged aspersion on 
American justifying further investigation. | 
The allegations concerning solicitation of letters from travel 
agents by employees of American, however, does indicate some viola- 
tion of the Rule, although not of a character either vitiating the pro- 
ceeding or affecting that carrier's comparative qualifications. Trans 
World has offered to prove that nine letters or wires from travel 
agents received by the Board either directly or through Members of 


Congress were so solicited, and United has filed six affidavits and one 


letter corroborating the allegation... Assuming the truth of the aver- 
ments, we view the three requested letters sent directly to the Boarg2/ 


as violations, for 


%37 One such letter, from an R. John Charles, Jr., is not attached 
to the petitions, but its existence is alleged by Trans World, anda 
United affidavit indicates that the letter was sent "to persons in official 
government capacity in Washington, D.C, ***" Another letter, from 
Andrews Travel Agency, which petitioners say they could not locate, 
was publicly placed in Docket 5903. 
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solicitation of communications otherwise than in accordance with the 
Board's rules is prohibited. We think that the solicitation of ja tele- 
gram to a Congressman in 1957 may also have been questionable, in 
that no oral argument or hearing was in the offing. Solicitation of 
the remaining communications to Members of Congress made in 1959 
would not, however, be improper, for American, having the right to 
enlist Congressional support at oral argument, could legitimately seek to 
persuade interested travel agents that they should attempt to gain the 
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intervention of their elected representatives under the procedures of 
Rule 14. But apart from procedural niceties, we do not think that 
these activities rise to the level of a deliberate campaign of pressure 
which would adversely affect the awardto American. The activities 
in this regard appear to be on the part of lower echelon representatives 
of the carrier who, out of misplaced loyalty, may be expected to 
attempt to assist their employer's cause by spontaneous suggestions 
which sometimes slight unknown niceties of practice before the Board. 
There is no indication here that the employees’ actions were the result 
of a policy formulated by their superiors, or that such conduct was 
part of a general pattern which would evidence a company attempt to 
flaunt our rules. Indeed, while our decision does not turn upon the 
extent of the activity specified, it is only reasonable to assume that 
the existence of a concerted attempt by American to flood the Board 
with letters from travel agents during the twenty-eight 
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month course of this proceeding would have produced more than the 
handful of communications noted here. We realize, of course, that 
carriers are legally responsible for the acts of their employees and 
will expect that carriers undertake appropriate procedures for con- 
trolling such activities. Nonetheless, in the present case, the indi- 
cated employee solicitation is so minimal as to be of no material con- 
sequence. 

In summary, we do not think that the relatively minor violation 
by employees of American with regard to several travel agents, which 


is the total misconduct fairly imputed by the allegations, can in any 


meaningful way be said to require reconsideration of the carrier's 
comparative qualifications for the nonstop authority awarded in this 
case. Whatever blame might be justified by the technical violations, 
mitigated to some extent by the absence of a more stringent and clear 
Rule of ethical-practice, weighs lightly on any scale which takes 
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account of American's unblemished record of years of practice and 
service in strict accordance with the Board's rules and regulations. 
THE RULES OF PRACTICE 
Posed by the petitions is the question whether the receipt of 
various communications and the holding of the conference with repre- 
sentatives of San Francisco constituted violations of Rules 18 and 
24(j) of the Board's Rules of Practice. Although we are aware of the 
undesirability of informal approaches touching upon contested matters 
to be decided on the basis of formal filings on a record, = we do not 
find the actions involved here so troublesome with regard to rules of 
fair play as to vitiate the proceeding. | 
The acceptance by the Board of informal communications sup- 
porting the 


247 Cf. Sangamon Valley Television Corp. v. U.S., C.A.D.C., 


No. 13,922 -- F.2d -- (1959). 
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motion and application is said to contravene Rule 18(c), 25 


25/, 


such letters were received after the cut-off date for answers to the 


insofar as 


motion, am Rule 24(;) ,20/ precluding acceptance of hcaniepelated mat- 
ter after the close of the hearing. But the Rules of Practice are in- 
tended to relate to formal documents submitted for the record, and 
have not been applied to the public communications which are) not 
treated as having, and have, no status on the record. The letters are 
expressions of views by third parties to the Board, common in simi- 
lar cases, and the Board, aware of its inability to isolate itself from 
the public, has regularly directed its staff to prepare routine acknowl- 
edgments and place the correspondence in the public file maintained 

in the Docket Section. These communications are rarely even brought 


to the attention of any Board Member, save for signature on the 
acknowledgment, and form no part of the pleadings, aueoeneds or 
arguments considered by the Board in disposing of the case. ay While 
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So 2 OO 


it might be possible, if impractical, to return such communications 


to the senders, we note that our present procedure is mirrored in 


pending 


¢) provides: "Answers to motions. Within seven (7) 
days after a motion is filed, or such other period as the Board or 
Examiner may fix, any party to the proceeding may file an answer in 
support of or in opposition to the motion, accompanied by such affi- 
davits or other evidence as it desires to rely upon." 

26/ Rule 24(j) provides: "Receipt of documents after hearing. No 
document or other writings shall be accepted for the record after the 
close of the hearing except in accordance with an agreement of the 
parties and the consent of the Examiner. a 

27/ Among the communications complained of are statements of 
Congressmen submitted under Rule 14 in lieu of oral argument and, 
although written rather than oral presentations are not specified by 
that Rule, inclusion of several such communications in the transcript 
of oral argument was announced by the Chairman with no objection 
from petitioners.. Transcript of Oral Argument of April 29,1959, 
page 2. Statements in certain staff prepared acknowledgments of 
other letters that the letters would be given careful consideration or 
would be incorporated in the formal record were both inadvertent and 
contrary to fact. 
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legislation designed to cope with this problem 2° Nevertheless, we 


will explore the question further in rulemaking proceedings. 
The claim that the holding of a conference with representatives 
of the City and County of San Francisco constituted oral argument 


unauthorized by Rule 19(4)22/ is in our view without merit. Petitioners’ 


premise that the conference was a part of this proceeding is faulty, and 
does violence to the Chairman's direction that the meeting was restric- 
ted to general aviation problems in the City of San Francisco without 
discussion of any specific application which might be pending. 22 
Although difficulties may arise in exploring civic problems of air 
service which may in part parallel pending applications, the Board 
cannot consistently with its duties under the Act quarantine one of the 
major civic users of air transportation on the grounds that it is 
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formally engaged in a proceeding designed to satisfy its needsjin one 
market. While we do not believe that San Francisco converted the 
conference into a violation of Rule 18 by referring to its transcontinental 


387 See page 5, supra, at note 8. | 
39/ Rule 18(d) provides: "Oral arguments; briefs. No oral argu- 
ment will be heard on motions unless the Board or the Examiner other- 
wise directs. Written memoranda or briefs may be filed with) motions 

or answers to motions, stating the points and authorities relied upon 

in support of the position taken." | 
30/ See transcript of Conference--The City and County af San 

Francisco, California, December 2, 1957, pages 2-3. 
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needs, we expect to reexamine our informal procedures to obviate the 
unfortunate appearances which underlie petitioners' objections. As we 
noted in our earlier discussion of the conference, 2! however', the 
particular circumstances present here did not create any basic unfair- 
ness to petitioners. | 

Our discussion we think conclusively demonstrates that, al- 
though the events of this case are troublesome, the activities |of the 
parties and the receipt of the communications do not constitute the 
alleged gross violations of our regulations which are claimed'|to have 
deprived petitioners of a fair hearing or to vitiate the proceeding. 

CONCLUSION | 

A careful review of the charges, with all fairly pleaded allega- 
tions construed in favor of petitioners, has failed to reveal any matter 
which would warrant vitiation of the proceeding, reassessment of 
American's comparative qualifications, or further investigation. 
Although our decision is based upon a consideration of the dual public 
interest in the integrity of the administrative process and in the in- 
creased air service here authorized, the reasonableness of our con- 
clusion is weighted by the tardy manner in which the charges |were 
made. The great bulk of the communications reflecting the pattern 
of conduct to which objection is made were included in the Board's 
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public correspondence file prior to the institution of an evidentiary 
hearing and, had these allegations been heard at that date, any sup- 
posed prejudice could have been cured by 


31/7 See page 14, supra. 
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appropriate Board admonition before the fresh start afforded by the 
beginning of the evidentiary hearing. We find petitioners' claim of 
surprise and late discovery of the letters unpersuasive in view of the 
commonplace occurrence of similar correspondence barrages in like 
cases and of the publicized rebuke administered to representatives of 
San Francisco at the 1957 conference, and we can only conclude 
that petitioners hoarded their grievances until after the decision on the 
merits. We think that the unreasonable delay is a factor to be con- 
sidered in deciding, on reconsideration, whether to deprive the general 
public of the needed service ce 

Despite the absence of any fair allegation which would adversely 
affect the award to American as a matter of law, however, we would 
take further action if the nature of the alleged pressure, consisting 
mainly of communications from public officials, posed any threat; 
real or apparent, to the impartiality of our deliberative process. 
Such is not the case, for the letters are merely corroborative of the 
Board's normal assumption in any route case that all public officials 
and civic bodies will favor new or additional air service. Our treat- 
ment of the letters, we think, reflects their proper place in the pro- 
ceeding. The mere existence of the communications in the public 
correspondence file does not suggest, and did not mean in this case, 
that the Board deviates from its statutory obligation to decide exclu- 
sively on the basis of the formal record compiled after notice and hearing. 


32/ See Rule 37(b) of the Board's Rules of Practice. 
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This examination of the portions of the petitions deferred by the 
| 


Board has proceeded pursuant to the authorization of the Court of Ap- 
peals in which Petitions for Review are pending. In light of the con- 
clusions reached herein, we find that the deferred portions ofthe peti- 
tions should be dismissed or denied?2/ and that the defeasance clause 
in American's certificate should be stricken. The latter action is 
subject to any approval that the Court of Appeals deems necessary or 
appropriate and for this reason we are delaying the effective date of 
the certificate. 

ACCORDINGLY, IT IS ORDERED: 

1.. That an amended certificate of public convenience and 
necessity in the form attached hereto be issued to American Airlines, 
Inc. , for Route 4; that said amended certificate shall be signed on 
behalf of the Board by the Chairman, shall have affixed thereto the 
seal of the Board attested by the Secretary, and shall be effective sixty 
days from the date of service of this order. 

2. That the portions of the petitions for rehearing, reargument, 
and reconsideration, heretofore deferred by Order E-14586, dated 
October 27, 1959, be and hereby are dismissed insofar as they request 

| 


337 Our denial of United's petition includes a denial of its request, 


contained therein, that documents from the public correspondence file 
oe made part of the formal record. 
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relief predicated upon alleged improper activities by The Pott of New 
York Authority; and 

3. That the remaining portions of said petitions be and hereby 
are denied. | 

Gurney, Vice Chairman, and Minetti, Member of the Board, 
concurred in the above opinion and order. Durfee, Chairman, filed 
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the attached concurrence and dissent. Gillilland and Boyd, Members, 
did not take part in the decision. 


/s/ Mabel McCart 
Acting Secretary 


(SEAL) 
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DURFEE, CHAIRMAN, CONCURRING AND DISSENTING: 

I concur with the Board's decision in all but one important 
aspect: I would direct further inquiry into the allegations concerning 
American Airlines before making a final disposition of this case. 

While I do not believe that the allegations of TWA and United 
as to American unequivocally establish serious violations of the 
Board's Rules or Principles of Practice, there is sufficient evidence 
of conduct that was, at best, marginal, to justify and, indeed, require 
further inquiry by the Board. The Board has stated no good reason 
for not directing such an inquiry; and the integrity of our process is 
too important for this matter to be so summarily dismissed. I shall 
amplify my views of this matter in greater detail at a later date. 

/s/ JAMES R. DURFEE 
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Issued pursuant to 
Order No. E-14664 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


for Route 4 


AMERICAN AIRLINES, INC. 
is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Federal Aviation Act of 1958, and the 
orders, rules, and regulations issued thereunder, to engage in air 
transportation with respect to persons, property, and mail, as follows: 
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1. Between the terminal point Los Angeles, Calif. , the inter- 
mediate points San Diego, Calif. , Phoenix, Tucson, and Douglas, 
Ariz. , El Paso, Tex. , and beyond El Paso, Tex. , the intermediate 
points (a) Oklahoma City and Tulsa, Okla. , and Nashville, Tenn., or 
(b) Midland-Odessa (to be served through Midland Army Air Field), 
Big Spring, Abilene, Fort Worth, and Dallas, Tex., Texarkana and 
Little Rock, Ark. , Memphis and Nashville, Tenn. , and 
(a) beyond Nashville, Tenn. , the intermediate points 
Louisville, Ky. , and Cincinnati, Ohio, and (i) beyond | 
Cincinnati, Ohio, the intermediate points Dayton, Columbus, 
and Akron, Ohio, and the terminal point Cleveland, Ohio, and 
(ii) beyond Cincinnati, Ohio, the intermediate points Columbus, 
Ohio, Pittsburgh, Pa. , and the coterminal points New York, 
N. Y., and Newark, N. J., 


| 
(b) beyond Nashville, Tenn. , the intermediate points 


Louisville, Ky. , Cincinnati, Ohio, Huntington, Charleston- 
Dunbar, Parkersburg, Clarksburg, and Elkins, W. Va., 
Washington, D. C., Baltimore, Md., Wilmington, Del. , Phila- 
delphia, Pa. , Newark, N. J., New York, N. Y., Bridgeport, 
New Haven, and Hartford, Conn. -Springfield, Mass. | Provi- 
dence, R. I., and the terminal point Boston, Mass. , 
(c) beyond Nashville, Tenn. , the intermediate points 
Knoxville, Tenn., Bristol, Roanoke, Lynchburg, and)|Rich- 
mond, Va., 
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Washington, D. C., Baltimore, Md. , Wilmington, Del., 
Philadelphia, Pa., Newark, N. J., New York, N. Y.|, Bridge- 
port, New Haven, and Hartford, Conn. -Springfield, Mass. : 
Providence, R. I., and the terminal point Boston, Mass.; 
2. Between the coterminal points San Francisco and Oakland, 
Calif. , the intermediate points Phoenix, Tucson, and Douglas, Ariz. , 
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El Paso, Tex. , and beyond El Paso, Tex. , the intermediate points 
(a) Oklahoma City and Tulsa, Okla. , and Nashville, Tenn., or 

(b) Midland-Odessa (to be served through Midland Army Air Field), 
Big Spring, Abilene, Fort Worth, and Dallas, Tex. , Texarkana and 
Little Rock, Ark: , Memphis and Nashville, Tenn. , and beyond Nash- 
ville, Tenn. , as described in "1" (a) , (b), and (c) above; 

3. Between the terminal point Milwaukee, Wis. , the intermedi- 
ate points Chicago, Peoria, and Springfield, Ill., St. Louis, Spring- 
field, and Joplin, Mo., Tulsa and Oklahoma City, Okla., Dallas, Fort 
Worth, Abilene, Big Spring, Midland-Odessa (to be served through 
Midland Army Air Field), and El Paso, Tex. , Douglas, Tucson, and 
Phoenix, Ariz. , and (a) beyond Phoenix, Ariz. , the intermediate point 
San Diego, Calif. , and the terminal point Los Angeles, Calif. , and 
(b) beyond Phoenix, Ariz. , the coterminal points Oakland and San 
Francisco, Calif.; 

4. Between the terminal point Houston, Tex. , the intermedi- 
ate points Nashville, Tenn. , Columbus, Ohio, and Pittsburgh, Pa., 
and the coterminal points New York, N.Y., and Newark, N.J. 

The service herein authorized is subject to the following terms , 
conditions, and limitations: 

(1) The holder shall render service to and from each of the 
points named herein, except as temporary suspensions of service 
may be authorized by the Board; and may begin or terminate, or 
begin and terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point 
named herein throughthe airport last regularly used by the holder to 
serve such point prior to the effective date of this certificate; and 
may continue to maintain regularly scheduled nonstop service between 
any two points not consecutively named herein if nonstop service was 
regularly scheduled by the holder between such points prior to the 
effective date of this certificate. Upon compliance with such procedure 
relating thereto as may be prescribed by the Board, the holder may, in 
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addition to the service hereinabove expressly prescribed, regularly 
serve a point named herein, other than a point required to be |served 
through an airport named herein, through any airport convenient 

thereto, and 
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render scheduled nonstop service between any two points not consecu- 
tively named herein between which service is authorized hereby. 

(3) The holder shall serve Milwaukee, Wis. , only on flights 
originating or terminating at St. Louis, Mo., or a point west thereof i 
(4) The holder shall serve San Diego, Calif. , only on flights 
originating or terminating at Phoenix, Ariz. , or a point east thereof. 
(5) Except with respect to nonstop flights scheduled between 
San Francisco or Oakland, Calif. , on the one hand, and New York, 
N. Y., or Newark, N. J., on the otherhand, the holder shall serve 
San Francisco and Oakland, Calif., only on flights serving Dallas, 
Tex. , Tulsa, Okla., or a point west of eitherthereof other than San 
Francisco or Oakland, Calif. | 
(6) The holder shall not render nonstop service (a) between 
Cincinnati, Ohio, and Philadelphia, Pa. , and (b) between Charleston, 
W. Va., and Philadelphia, Pa., Newark, N. J., or New York, N.Y., 
and (c) between New York, N. Y., Newark, N. J., or Philadelphia, 
Pa., on the one hand, and Clarksburg, Elkins, Parkersburg,| or Hunt- 
ington, W. Va., on the other hand. 
(7) Flights serving Dayton or Columbus, Ohio, on the one hand, 
and Phoenix, Ariz. , Los Angeles, San Francisco, or Oakland, Calif. , 
on the other hand, shall also serve Nashville, Tenn. 
(8) Flights serving Louisville, Ky. , on the one hand, jand 
Phoenix, Ariz. , Los Angeles, San Francisco, or Oakland, Calif. » on 
the other hand, shall also serve (a) Nashville or Memphis, Tenn. , or 
Dallas, Tex., or (b) Tulsa or Oklahoma City, Okla., and at least one 
additional intermediate point west of Tulsa. 
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(9) Flights serving Cincinnati, Ohio, on the one hand, and 
Phoenix, Ariz. , Los Angeles, San Francisco, or Oakland, Calif. , on 
the other hand, shall also serve (a) Nashville or Memphis, Tenn. , 
Dallas, Tex. , or Chicago, Ill., or (b) Tulsa or Oklahoma City, Okla. , 
and at least one additional intermediate point west of Tulsa. 

(10) Flights serving Louisville, Ky. , on the one hand, and 
Huntington and Charleston, W. Va. , Washington, D. C., Baltimore, 
Md. , or Wilmington, Del., on the other hand, shall also serve Cin- 
cinnati, Ohio. 

(11) Flights serving Louisville, Ky., on the one hand, and 
Philadelphia, Pa., on the other hand, shall serve Cincinnati, Ohio, 
and one intermediate point between Cincinnati, Ohio, and 
Philadelphia, Pa. 
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(12) Flights serving Louisville, Ky., on the one hand, and 


New Haven and Hartford, Conn. -Springfield, Mass. , Providence, 

R. I., and Boston, Mass., on the other hand, shall also serve both 
Cincinnati, Ohio, and one of the following points: Washington, D.C., 
Baltimore, Md., Wilmington, Del. , Newark, N.J., or New York, N.Y. 

(13) Flights serving Charleston, W. Va., on the one hand, and 
New Haven, Conn. , Hartford, Conn. -Springfield, Mass., Providence, 
R. I., or Boston, Mass., on the otherhand, shall also serve one of 
the following points: Washington, D. C., Baltimore, Md., Wilmington, 
Del. , Newark, N. J., or New York, N. Y. 

(14) Flights serving Nashville, Tenn., on the one hand, and 
Charleston or Huntington, W. Va., on the other hand, shall also 
serve Cincinnati, Ohio. 

(15) Notwithstanding the linear route description in this certifi- 
cate, the holder may serve the coterminal points San Francisco and/or 
Oakland, Calif. , on the one hand, and Phoenix, Ariz. , and points east 
thereof, on the other hand, on flights carrying property and mail only, 
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| 
which also serve the intermediate points Los Angeles and/or San 
Diego, Calif.: Provided, That on such flights the holder shall |not 
discharge at Los Angeles or San Diego property or mail which 'was 
enplaned in San Francisco or Oakland and shall not discharge at San 


Francisco or Oakland property or mail which was enplaned in San 


Diego or Los Angeles. | 
(16) The holder's authority to serve Huntington, W. Va., is 
suspended. 
(17) The holder's authority to serve Texarkana, Ark. , is 
suspended for the period during which Trans-Texas Airways is 
authorized to serve such point. 
(18) Flights serving Houston, Tex. , shall also serve Pitts- 
burgh, Pa. 
(19) Flights serving Pittsburgh, Pa., shall (a) also serve at 
least one of the following points: Memphis and Nashville, Tenn. , 
Tulsa and Oklahoma City, Okla. , Fort Worth, Dallas, and Houston, 
Tex. , and (b) originate or terminate at (i) Tulsa, Okla. , or Dallas, 
Tex. , or a point west of either such point, or (ii) Houston, Tex. 
(20) Flights serving Columbus, Ohio, on the one hand, and 
New York, N. Y., or Newark, N. J., on the other hand, shall also 
serve at least one of the following points: Memphis and Nashville, 
Tenn. , Tulsa and Oklahoma City, Okla., Fort Worth, Dallas,|and 
Houston, Tex. | 
The exercise of the privileges granted by this certificate shall 
be subject to such other reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be prescribed 
by the Board. 


[ 5465] 

The authority in "(15)" above shall expire on August 11, 1954, 

or upon the date the temporary certificates of public convenience and 
necessity issued pursuant to the Board's Order E-3085, dated 
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July 29, 1949, otherwise cease to be effective, whichever shall first 


occur.— 

This certificate shall be effective on January 18, 1960. 

IN WITNESS WHEREOF, the Civil Aeronautics Board has 
caused this certificate to be executed by its Chairman, and the seal of 
the Board to be affixed hereto, attested by the Secretary of the Board, 
on the 19th day of November, 1959. 


/s/ James R. Durfee 
Chairman 


(SEAL) 
ATTEST: 


/s/ Mabel McCart 
Acting Secretary 


% American Airlines, Inc., has filed an application on February 8, 
1954, Docket 6541, for continuation of the authority in "(15)" above. 
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Room 5042, Commerce Buil ing 
Washington, D. C. 
Monday, December 2, 1957 


The above-entitled matter came on for conference, 


pursuant to notice, at 11:35 o'clock a.m. 
PRESENT: 


JAMES R. DURFEE, Chairman, 
CHAN GURNEY, Vice Chairman, 
G. JOSEPH MINETTI, Member, 
LOUIS J. HECTOR, Member. 


ALSO PRESENT: 


JOSEPH MARTIN, 
Chairman, Public Utilities Commission, City and 
County of San Francisco. 


ALBERT E. SCHLESINGER, Vice-President, San Francisco 
Downtown Association. 


C.A.B. STAFF: 


MERVIN F. BAGAN, Assistant to Member Denny; 

ROBERT C. LESTER, Assistant Legal Adviser to 
Chairman Durfee; 

IRVING ROTH, Associate Director, B.A.0O.; 

JOHN W. DREGGE, Chief, Routes Division; 

E. BRUCE MILLER, Chief, Trunkline Section; 

WILLIAM KLOEPFER, JR., Chief, Office of 
Information. 
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PROCEEDINGS 
Chairman Durfee: It is the established policy of the Board on 
informal presentations such as this by municipalities as to their general 
needs for improved or more adequate air transport to exclude the specific 
air carriers that may be involved. However, a transcript of the remarks 
being made here is being prepared and will be available for anyone who 
wants it. 
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The Board also wishes to note the presence of appropriate members 
of the staff who perhaps may also have some questions to ask. 

I would like to emphasize that in such meetings as this, which has 
been called at the request of the City of San Francisco and upon recom- 
mendation of representatives of the State of California in both the Con- 
gress and the Senate, the Board is here to discuss your general aviation 
problems in the City of San Francisco. I would also like to emphasize 
that the Board cannot, on an ex parte basis such as here exists, parti- 
cularly in the absence of the carriers — the competitive carriers who 
may be affected — discuss any specific applications which may be pend- 
ing. As you know, the Board has before it the question whether an 
expedited hearing should be held on applications for San Francisco-New 
York nonstop service. Our staff is currently preparing a report on this 
matter which is expected to be submitted to the Board in the very near 
future. I don't believe it is the intention of the Board to hear any 


[5468] 
specific discussion of this specific case or any other specific case. 


In that connection, gentlemen, the Board feels compelled to call 
to your attention a publication — I am quoting from the Aviation Daily 
of December 2, 1957, which purports to quote an article from the San 
Francisco Examiner: 

"The Examiner said 'Both Cleary and Martin would go to Wash- 
ington to see if they can persuade the C.A.B. to give the matter an 
immediate hearing. As Martin explained the matter to the committee, 
Cleary would drum up support from California legislators and office- 
holders who in turn would pressure the C.A.B. Martin would talk to 
the C.A.B. Members. Martin said the C.A.B. would move on the matter 
"only if they are convinced that the people of San Francisco are really 
interested." Being "really" interested means more than just saying 
so in letters and'telegrams, said Martin."" The story continued "'— I 
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| 
assume referring to the story in the San Francisco Examiner, and this 


is a quotation, Mr. Martin, to which I would particularly call your atten- 
tion because this quotes you as having said — "'The C.A.B. Members 
have “isolated themselves" from influence by mail or wire,. . 
Our only recourse is to subject them to the same perfectly legitimate 
pressures they get from the lobbyists of other cities. We have |reason 
to believe the City has not gotten all it might from the C.A.B. because 
the City has not used this kind of pressure before.'" 
| 
[5469] 
Is this quotation of your statement correct? | 
Mr. Martin: I would say substantially correct. However, I 
believe I said The Board has had to isolate itself from telegrams 


and letters because they got so many of them it was impossible to 
do business that way," and I think that I was referring at the time I 
made this remark to the fact that if we did not get the Congressmen 
from Northern California and our Senatorial representatives behind 
us that the C.A.B. had no legitimate way of knowing the great interest 
we had in this subject, and inasmuch as we are asking for expedited 
hearing the C.A.B. had to realize that this was a matter of more than 
ordinary importance or it certainly would never take the matter out 
of its usual routine and the way the docket came up. | 
Possibly and undoubtedly the word "pressure" — at the time, let 
me say I was being cross-examined by the Board of Advisors Finance 
Committee, and the word "pressure" was undoubtedly a silly word to 
use. However, I meant to say, and I did say time and time again during 


this long procedure that what we were trying to do was to get the interest 
| 


of San Francisco before the Board in the most effective and legitimate 
way which I believe is traditionally the representations of our Congress- 
men and Senators to the Board. 
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Chairman Durfee: I would like to ask, Mr. Martin, whether you 
would be willing to make an appropriate statement to that effect to the 
San Francisco Examiner to correct this? What you 
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now say is apparently an erroneous use of the word "pressure." 

I wish to make it clear that after having read this article it was 
with some reluctance that the Board agreed to meet with you at all. If 
the solicitude of this Board for the plight of the cities such as San Fran- 
cisco — if our willingness to enter into a field such as this despite our 
reluctance to have this type of ex parte proceeding — if this willingness 
of this Board to enter into such a presentation is to be characterized by 
the people who come here as an opportunity to turn on pressure, we will 
stop it right now. 

I might add we are under investigation by a Committee of Congress 
right now as to whether this is an independent agency or whether we are 
subject to pressure. This article in the Examiner just preceding your 
arrival here hardly sets the stage for this Board to conduct the type 
discussion which we are pleased to have with cities and have always 
been pleased to have and have always been pleased to take up the time 
necessary to do it. 

Mr. Martin: If any error has been made, it is my error and I 
certainly hope the people of San Francisco and Northern California will 
not be penalized’ by my error. This hearing actually occurred some 
two or three weeks ago. There was a subsequent hearing before the 
Board of Advisors. I corrected this mistake, but Iam willing to make 
any type statement the Chairman thinks in order to clarify what I said 
and to explain it, and if necessary to apologize to the Board. 


[5471] 
Chairman Durfee: The Board has decided that whatever our 
reaction may have been to your statement it is not going to prejudice 
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the City of San Francisco or your presentation here, but I do feel that 
the Board would appreciate a suitable correction by you as representa- 


tive of the City of San Francisco. I will accept your comments as they 


have been made here today. 
Are there any other questions from any other member of the 
Board? 
I might say that the Board has discussed — I think I Su 
inform you now that the Board has discussed the advisability of 
public statement ourselves in this matter. It is a matter of grave 
concern to us. I might say that I think the use of the word "pressure" 
in the context of which you used it before the City Advisors Finance 
Committee — 
Mr. Martin: That is correct, and Iam sure that you have had 
experience with Congressional Committees. Let me assure you I was 
undergoing a rather hostile cross-examination and period at that time 
and it was not part of my formal presentation. 
Chairman Durfee: I accept that because I think your use of the 
word "legitimate pressure" is, itself, a contradiction. I think it is 
equivalent to say "legitimate illegitimacy.” 
Mr. Martin: I hope we can stress the illegitimate part. 
Chairman Durfee: Is there anything further to come before the 
Board? 


[5472] 
Anyway, let me assure you we harbor no ill will on your presenta- 

tion. 
You may proceed. 
Mr. Martin: First, I would like to thank the Board for giving us 
its time in this matter, and for sending Mr. Miller of your staff out to 
the city to investigate personally our needs. 
We could have brought a much larger delegation but Mr. Miller 
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saw most of the people in San Francisco, and anybody who comes 3,000 
miles is going to want to have something to say, so I thought it might 
lessen the time of the Board if I represented all the civic aspects, and 
Mr. Schlesinger represented all business aspects of the city. 

Quite frankly, Mr. Chairman, I was only sent here, and Iam 
really only prepared to direct general remarks to the need of our trans- 
continental service. I don't want to interfere or impinge upon the ruling 
that you made, but I would like, without particularly discussing the 
docket which is before you at the moment, to discuss our general long 
haul transcontinental needs; in other words, the New York-to-San Fran- 
cisco non-stop, because, quite frankly, that is a matter of urgency and 
almost desperation in San Francisco. 

Chairman Durfee: Perhaps the record should show that there is 
pending before the Board at this time a motion by American for expedi- 
tious hearing. Its application to serve 
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New York-San Francisco non-stop, which was denied by the Board. 
Motion was filed on May 3d, a motion was denied on the 26th, but the 
Board did announce that it had directed the siaff to review the problem 
of New York-San Francisco air service, and to report to the Board on 
or about December 1, 1957. 

Now, I might inject there that the report of the staff has not yet 
reached the Board. We expect it to reach us this week. 

There is also pending, I understand of concern to you in the 
matter, certain foreign air carriers who have desired a co-terminal 
at Los Angeles. I take it that what you wish to discuss in a general 
way is the problem presented without specifically discussing this? 

Mr. Martin: With that understanding, I have a few notes. I 
thought I better say some things. I thought I had said them all. 

The first thing I would like to point out to the Board personally, 
and I am sure you are aware of it in a general way, and you have read 
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the figures in the brief, but I would like to point out the tremendous 
importance of the market that we are talking about. Figures have 
recently come out, and within a 50-mile radius of the San Francisco 
Airport there now live 3,350,000 people. In Northern California, all 

of which is served by the San Francisco Airport as its major long-haul 
terminal, there are over six million people. So that we are talking of 
one of the largest markets in the United States, and 


[5474] 


also one of the fastest growing. 
Since the last war, World War IJ, strangely enough the San Fran- 
cisco Bay area is growing faster than the Los Angeles area. While the 
Los Angeles growth is still larger in number, we are growing faster. 
The San Francisco Bay area is rapidly becoming the center of the 
atomic energy business of the United States, General Electric, Westing- 
house, Aero Jet, American Radiator, all are locating their major atomic 
energy plants right on the San Francisco peninsular, or over in Alameda 
County. It is just inevitable that San Francisco is going to become the 
atomic Pittsburgh, more or less, of the future. 
We have the University of California, Stanford, and we also have 
a climate which engineers seem to like to work in, and engineers work 
these days where they like the climate. 
I can't tell you how we feel in the area that we are going)to go 
ahead faster, and in a better way, than any other area in the United 
States. Obviously, we can't do this unless we have the transportation 
that will permit us to do it. When these national concerns make their 
surveys, when they talk about transportation now they are talking about 
air transportation. The only time railroads figure in is when they are 
talking about freight. 
Our air pattern, our air flow pattern, is the most important thing 
to us at the present point. I don't think San 
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Francisco has been aroused over any issue for a long time, and I do 
think that I can honestly say that at the present we feel strongly — and 
I am not only talking of the city government, but the press, and all the 
business organizations. We feel strongly that if we do not get a well 
balanced and adequate traffic pattern, that we are going to suffer greatly. 
In suffering greatly we are probably going to suffer mainly to Los Angeles, 
and that is something that is rather abhorrent to us, as you probably know, 
and it is something that we feel that we have to go all out to make certain 
it doesn't happen. 

The need for an increased non-stop service to New York first 
showed up, as far as we were concerned, in the financial studies that 
were made for our bond issue which was passed last year. We already 
have over 50 million dollars invested in our airport, and we are putting 
in another 25 million dollars in an effort to stay ahead on the coast. 

The studies showed the basic thing upon which all of our air transporta- 
tion hung was the New York-San Francisco non-stop. 

We people out there face east. We have to. We will for the 
foreseeable future. You in the East are not so conscious of us in the 
West, except for movie stars or Bay bridges or something like that, 
but in our business and our workings we are continually facing east. 

Our people are going and coming all the time. 
Mr. Gurney: I would like to interject there that Mr. 
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Minetti is from Brooklyn, and the Director is from Florida, but our 
Chairman is from Wisconsin. That is a little farther west. My home 
is South Dakota, so we aren't all from the East. 
Mr. Martin: I wasn't specifically referring to the Board, but the 
whole eastern people — I worked in New York, and I know that you are 
not conscious of the West, except when somebody brings it to your 
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attention, but we in the last — it is either Washington or New York, and 
all business, all Government is geared with one eye at home and the 
other eye back east. It is just terribly important to us that we receive 
service which first is adequate for our community, and we do not 
believe at the present time our non-stop service to the East is adequate, 
and, second, is competitive with the other West Coast communities, with 
whom we are struggling to get the business, which is available. 
As you gentlemen well know, on evidence taken some foun years 
ago your staff decided that a third non-stop would be justified. We feel 
that what has happened in the last four years has made it iiipenative 
that we get this added service. The history of competition and services 
between Los Angeles and San Francisco is pretty black for San Fran- 
cisco, and let me say that nobody out there is blaming the Board for 
the disparity in our service, or the lateness in our service. We are 
mainly responsible, ourselves, for any lack that we might be suffering 
at this time, complete lack of interest, community interest, in 
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these problems, and you can't expect anybody to listen to us if you 


don't first talk, yourself. | 


| 
As a matter of fact, we think that in view of our past performance, 


why, the Board has granted San Francisco many things that probably 
we had no right to expect. But now with these jets coming, if we are 
eight months or a year behind Los Angeles in securing jet service, we 
feel that it will just be a tremendous blow to Northern California, the 
entire area of Northern California, and we are right up against the line 
on this thing. 
In our struggle to get foreign carriers, of which you spoke, it is 


quite obvious that our competition is Seattle and Los Angeles, and the 

domestic traffic flow pattern determines in a large measure who is 

going to get these foreign carriers. While we are primarily interested, 
| 
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of course, in the American carriers, the foreign carriers are coming 
and we want to be in a position to get our share of them. 

I don't want to continue these remarks too long. I just want to 
again say to the Board that I was reading these briefs over as I came 
in today, and I was struck by the fact that the printed word just doesn't 
give the picture. 

Mr. Minetti: I don't think we ought to discuss — 

Mr. Martin: I apologize. Iam sorry. 

Iam very grateful of the opportunity to come before you gentle- 
men and personally tell you of the tremendous interest 
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that we have in this, and to be quite honest with you, to feel that we are 
asking for something in an expanded service to New York to which we 
are entitled, and'which we must continue to pursue until we secure it. 
The entire community is determined on this matter, and Iam merely 
one representative of it, but I just can’t stress to you gentlemen how 
tremendously interested we are in this question, and how vital, absolutely 
vital, in our view it is to the entire future of our area. 

I would like to conclude by again thanking you, and I would like to 
introduce Mr. Schlesinger, who is here representing — he is the vice- 


president of the Downtown Association, he is representing the Chamber 


of Commerce, and other business and labor organizations in this 
presentation. 

Mr. Schlesinger: Thank you very much. 

Mr. Chairman and members of the Board, the people I represent 
appreciate this hearing today. In my capacity I represent approximately 
1,100 memberships in downtown organizations in San Francisco. Those 
are small businesses and large businesses. In addition, the San Fran- 
cisco Labor Council is backing up the statements made by Mr. Martin 
and the Public Utilities Commission as to the necessity for additional 
non-stop service from San Francisco to New York. 
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Our Downtown Association passed a resolution requesting an 
expedited hearing for a third non-stop service between San Francisco 
and New York. 
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Chairman Durfee: What is the name of this Downtown Association? 
Mr. Schlesinger: That is the San Francisco Downtown Association. 
Between San Francisco and New York on the basis that it is 
absolutely necessary. One of the main reasons, and I might say that 


these reasons were based on an independent and completely separate 


survey made by our committee on transportation, were based on the 
fact that we have to eliminate this present discriminatory and unfair 
pattern of service that San Francisco receives in comparison to that 
given Los Angeles, and, also, the major East Coast terminals, and 
we say that because San Francisco is becoming more and more 
important as a commercial and business terminal. 
Many new stores are opening in San Francisco as direct branches 
of New York firms. Abercrombie & Fitch are setting up a tremendous 
new store in San Francisco. Brooks Brothers is contemplating a major 
store in San Francisco. They now have a small store. Most of the 
major insurance companies are setting up entire separate organizations 
in San Francisco, as well as many banking investment firms. These are 
coming at a rapid pace, and that means a tremendous amount of additional 
travel between the two cities. 
In addition to that, our business activity with the Far East is 
expanding. That means both American and foreign 
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carriers that are coming in to San Francisco require additional and 
direct service to New York and from my own personal experience, 
because I travel to New York four or five times a year, I can explain 
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to you that in many cases during the peak travel season it is necessary 
to be rerouted through Los Angeles because of the inadequacy of the 
number of flights that actually terminate or originate in San Francisco. 

As a result of these items, plus the fact that Mr. Martin did not 
mention, San Francisco has a capital investment in our International 
Airport for every single man, woman, and child. It represents $100 
per capita, and that is the highest in the nation. We are very proud of 
it, and we are very proud of our progress. 

Mr. Martin touched on the importance of the defense program in 
the Bay area. It is expanding very, very rapidly. Our population and 
growth is fantastic. We feel if we get this expedited hearing, and if we 
get this non-stop service, that it will come at the time of the jet program, 
and we feel that even now it is important, and it will be even more impor- 
tant then, so we ask you to give us your consideration. 

Thank you. 

Chairman Durfee: Are there any questions? 

Mr. Gurney: I have none. 

Mr. Hector: One question you mentioned, or necessary criticism 
that flowed at the time of your new bond issue for the 
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airport there, there was a general determination made at that time that 
transcontinental or long-haul travel is the basic foundation of your air- 
port. Do you have any figures at all as to the percentage of passengers 
arriving in San Francisco from long-haul flights as opposed to short- 
haul flights ? 

Mr. Martin: Mr. Hector, I don't and I don't know that I would be 
the person that would be qualified. Obviously our greatest single seg- 
ment of business!is Los Angeles-San Francisco travel. We have some 
700, and, let us say 80, passengers a day for New York, alone, and I 
couldn't give you the percentage. 
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After all, Iam afraid that when it comes to the specifics in this 
problem I am not the man to answer the question. 
Mr. Gurney: You say you had 780. As of what period? 
Mr. Martin: September, 1956, air traffic, average daily, San 
Francisco to New York, 785.8 are the figures that I have here. 
Mr. Gurney: What was it an increase over a few years prior to 
that time? 
Mr. Martin: That would be an increase. Everything out there, 


just like every other aviation activity, is increasing. We are over three 
and a half million passengers, annually, now. We were supposed to 
reach three million passengers in 1960, according to the predictions 
made when we built the airport. We are over three and a half last year. 
This year, again, we 
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will probably have another 12, 15 percent increase. That is the way they 
are running. 


The number of flights goes down and the number of paasencers 
goes up. The airport now instead of lasting to 1970 will be lucky to last 
until 1963, without building a satellite terminal in the place. 

Chairman Durfee: Are there any comments or questions) by the 

| 


members of the staff who are here? 
Thank you very much, gentlemen. 
I wish to say on behalf of the Board that we appreciate your 
presentation, and I believe that I could characterize your presentation, 
your very effective presentation, and one that remained within the bounds 
of propriety as we indicated, without any discussion as to specific cases. 
Mr. Martin: Mr. Chairman, just one thing, in view of your previous 
remarks, I would like to put on the record that for the Board's informa- 
tion we are also very anxious to get these foreign rights along with Los 
Angeles, if the rights are granted. So there will be no misunderstanding 
that we didn't want those rights. 
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Chairman Durfee: The foreign air carriers being routed to San 
Francisco? 

Mr. Schlesinger: Yes, it is very vital to us. 

Chairman Durfee: Thank you very much, gentlemen. 

Mr. Martin: Thank you. 

(Whereupon, at 12:15 p.m., the conference was closed.) 
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Application for Production 
of Staff Report 


To Examiner Walter W. Bryan: 

Pursuant to’ Rule 19(g) of the Board's Rules of Practice, Trans 
World Airlines, Inc. hereby asks the production of the staff report 
heretofore submitted to the Board on or about December 2, 1957 in 
the above entitled proceeding. 

In support of such application, TWA shows the following: 

(a) On June 26, 1957 the Board directed a staff report to be 
submitted on or about December 1, 1957 "so that it [the Board] 
may examine the public need for an early hearing on the issue of 
[San Francisco-New York] nonstop service"; 

(b) The minutes of the Board's proceedings of December 2, 1957 
contain the statement of the Chairman of the Board that the staff report 
so ordered would submitted "this week,"’ or "in the very near future." 

(c) Board Orders E-12103 and 12337, dated January 13, 1958 
and April 9, 1958, respectively, directed expedited action on American's 
proposal on the basis inter alia of "the existence of facts indicating that 
there may 
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be service deficiencies and may be a need for the grant of additional 
nonstop rights"; 
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(d) TWA is authorized by its certificate of public convenience and 
necessity to provide nonstop service between San Francisco and New 
York and has the corelative duty under the Civil Aeronautics Act to 
provide, in conjunction with other authorized carriers, adequate service 
between those points. Hence, it is clearly a party which may be affected 
by the Board's final order herein, and, as such, is entitled to the produc- 
tion of any and all material which the Board may have considered in 
reaching the conclusion quoted in (c) above. Carstens v. Pillsbury, 172 
Cal. 572, 158 Pac. 218 (1916); Beredu Mfg. Co. v. Industrial Board, 275 
Ill. 514, 114 Q.E. 275 (1916); Lindsey v. Public Utilities Commission, 
111 Ohio St. 6, 114 N.E. 729 (1924); Chew Hoy Quong v. White, 249 Fed. 
869 (CCA 9th, 1918); Saltzman v. Stromberg-Carlson Telephone Mfg. Co., 


60 App. D.C. 31 (1931); Communist Party of the United States of America 


v. Subversive Activities Control Board App. D. C. 
(Case No. 11850, January 9, 1958). Under the circumstances of this 
proceeding, the staff report is clearly encompassed within this| require- 


ment. 
(e) Production of the report at this time is essential to enable 


TWA to analyze all facts and conclusions therein contained in adequate 
time for hearing in this matter, whereas production at the time of hear- 


ing might require an extended adjournment thereof to permit such analysis. 
WHEREFORE TWA asks the immediate production of the) report 
heretofore identified. 


HENRY P. BEVANS 
Attorney for 
Trans World Airlines, Inc. 


April 29, 1958 
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Application for Subpoena duces tecum 
To Examiner Walter W. Bryan: 

Pursuant to Rule 19(g) of the Board's Rules of Practice, Trans 
World Airlines, Inc. hereby asks that you direct the attendance at the 
hearing herein on this day of Messrs. E. Bruce Miller, John W. Dregge 
and Irving Roth, and that you direct the production of any and all studies, 
analyses, reports and the like prepared by said persons in any way 
related to the issue of service by an additional nonstop carrier or car- 
riers between San Francisco and New York. Further, TWA asks, that 
in the event such studies, analyses, reports and the like are not now in 
the posession or control of said persons, you also direct the attendance 
of John Doe, said John Doe being the person within the Civil Aeronautics 
Board now having possession thereof whose identity is not more specifically 
known to TWA. 

In support of such application, TWA shows the following: 

(a) On June 26, 1957 the Board directed a staff report to be 
submitted on or about December 1, 1957 "'so that it (the Board) may 
examine the public need for an early hearing on the issue of (San Fran- 
cisco-New York) nonstop service"; 


[5486] 
(b) The minutes of the Board's proceedings of December 2, 1957 
contain the statement of the Chairman of the Board that the staff report 
so ordered would be submitted "this week," or "in the very near future." 


(c) Upon information and belief, the above named persons were 
responsible for the preparation of, and did in fact, prepare such a report. 

(a) Board Orders E-12103 and 12337, dated January 13, 1958 and 
April 9, 1958, respectively, directed expedited action on American's 
proposal on the basis inter alia of "the existence of facts indicating that 
there may be service deficiencies and may be a need for the grant of 
additional nonstop rights"; 


age [5486] 
(e) TWA is authorized by its certificate of public convenience and 
necessity to provide nonstop service between San Francisco and New 
York and has the correlative duty under the Civil Aeronautics Act to 
provide, in conjunction with other authorized carriers, adequate serv- 
ice between those points. Hence, it is clearly a party which may be 
affected by the Board's final order herein, and, as such, is entitled to 
the production of any and all material which the Board may have con- 
sidered in reaching the conclusion quoted in (d) above. Under the cir- 
cumstances of this proceeding, the staff report is clearly encompassed 
within this requirement. 
(f) The attendance of said persons and the production of the report 
and all studies, analyses and the like related thereto is essential to enable 
TWA to analyze the facts and conclusions therein contained. 


HENRY P. BEVANS 
Attorney for 


Trans World Airlines, Inc. | 


September 18, 1958 


In The 
UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15,414 


UNITED AIR LINES, INC., 


Petitioner, 


CIVIL AERONAUTICS BOARD, 
Respondent. 


PETITION OF UNITED AIR LINES, INC., FOR 
JUDICIAL REVIEW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


To the Honorable the Judges of the United States Court of Appeals for 
the District of Columbia: 


United Air Lines, Inc., presents this petition for judicial review 
of an order of the Civil Aeronautics Board, and, in support thereof, 
respectfully represents and alleges as follows: 

I. 
THE NATURE OF THE PROCEEDING 


This petition for review arises out of a proceeding before the 


Civil Aeronautics Board in which two applicants, American Airlines, 


Inc., and Northwest Airlines, Inc., prosecuted applications for authority 
to conduct nonstop air service between New York and San Francisco in 


competition with the existing nonstop services of petitioner and 


Trans World Airlines, Inc.* Review is sought of Order E-14412 entered 
by the Civil Aeronautics Board on September 2, 1959. Said order, adopted 
by a 3 to 2 vote of the Board, purported to certificate American as a third 
nonstop carrier between New York and San Francisco, effective November 
1, 1959. | 
Petitioner has timely filed a petition for rehearing, reargument 
and reconsideration and a petition for a stay of the foregoing order with 
the Civil Aeronautics Board. Neither of those petitions has been acted 
upon by the Board. Petitioner is filing this petition for review and the 
subsequently described petition for a stay with this Court at this time 
for the following reasons: First, American's New York-San Francisco 
nonstop authority is scheduled to become effective in 10 days and the 
irreparable injury that petitioner will sustain will begin at that time 
unless relief is theretofore granted. Secondly, whether or when the 
Board may take action on the petitions below is unknown. One| member 
of the majority of the Board resigned after adoption of the order under 
review and it is conceivable that the remaining Board members may be 
equally divided with respect to the disposition to be made of those peti- 
tions. Thirdly, the Court of Appeals for another circuit has held that 


| 
the filing of a petition for rehearing, reargument and reconsideration 


does not toll the 60 day statutory period following a final order of the 
Board within which to file petitions for review. Consolidated Flower 
Shipments, Inc. v. CAB, 205 F.2d 449 (C.A.9, 1953). Although this 

Court may not agree with that ruling, protection of petitioner's 


* The various air carriers involved, other than petitioner, will here- 
inafter be referred to by commonly used abbreviations of their names: 
Trans World Airlines, Inc. as ''TWA", American Airlines, Inc\., as 
"American" and Northwest Airlines, Inc., as "Northwest." 
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interests requires that it file this petition within 60 days after September 
2, 1959, the date of the Board order here under review. 
II. 
JURISDICTION AND VENUE 

This petition is filed pursuant to Section 1006 of the Federal 
Aviation Act of 1958, 72 Stat. 795, 49 USC 1486, and Section 10 of the 
Administrative Procedure Act, 60 Stat. 243, 5 USC 1009. 

Section 1006 of the Federal Aviation Act provides, in part, that 
any order issued by the Civil Aeronautics Board shall be subject to 
review by the Courts of Appeals of the United States, or by the United 
States Court of Appeals for the District of Columbia, on petition filed 
within sixty days ‘after the entry of such order by any person disclosing 
a substantial interest therein. Further, the statute provides that such 
petition for review shall be filed in the court for the circuit in which 
the petitioner resides or has his principal place of business, or in the 
United States Court of Appeals for the District of Columbia, and provides 
that upon transmittal of a copy of the petition to the Board the court in 
which such filing is made shall have exclusive jurisdiction to affirm, 
modify or set aside the order complained of, in whole or in part, and, 
if need be, to order further proceedings by the Board. 

Section 10 of the Administrative Procedure Act reaffirms the 
method and manner of review provided for in the Federal Aviation Act. 

Petitioner, United Air Lines, Inc., satisfies all of the foregoing 
jurisdictional and venue requirements. Petitioner is directly affected 
by the Board's order in question and, therefore, has a substantial 
interest therein. Moreover, this 


petition is being filed within sixty days after the date of the Board order 


under review. 


STATEMENT OF FACTS 
1. The proceeding giving rise to this petition for review is 


commonly known as the "New York-San Francisco Nonstop Service 
Case." Petitioner and TWA have provided New York-San Francisco 


| 
nonstop service for a number of years. Currently, they provide such 


service with jet aircraft. Additional service with similar equipment 
| 


was proposed by each of the applicants. The ultimate issue a the pro- 
ceeding below was whether the public convenience and necessity required 
New York-San Francisco nonstop service by three competing air carriers 
each operating jet aircraft. | 

2. The proceeding began when American, on or about May 3, 1957, 
filed a motion with the Board requesting an expedited hearing on the New 
York-San Francisco nonstop portion of its application in Docket No. 5903. 
At that time and up until the present, American's certificates for public 
convenience and necessity required that American make at least one inter- 
mediate stop on flights between those points. 

Following answers by petitioner and TWA, the Board on'June 26, 
1957 denied American's motion but directed its Bureau of Air Operations 
"to review the problem of the air service pattern between New York and 
San Francisco and report the results of that study to the Board on or 
about December 1, 1957" (Order E-11493). The Bureau prepared and 
submitted such a report to the Board sometime during December of that 
year. On December 2, 1957, when this report appeared imminent, rep- 
resentatives of the City and County of San Francisco met with|members 
of the Board 


ee | 


and its staff in a conference in which petitioner was not given an 
opportunity to participate. 
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Subsequently, on January 13, 1958, the Board reversed itself and 
directed an expedited hearing on American's application. In so doing, 
the Board emphasized that "an important factor" supporting its action 
was "the opportunity that will be provided for the Board's first full-scale 
investigation of the imminent impact of the operation of jet aircraft" and 
instructed its Examiner to make "specific findings on this issue" (Order 
E-12103). By Order of April 9, 1958, the Board, in denying petitions of 
petitioner and TWA for reconsideration of the prior order, reiterated 
the importance of "a full-scale investigation" into the impact of jet equip- 
ment during the course of the proceeding (Order E-12337). 

3. After the grant to petitioner and others of leave to intervene, 
the consolidation of Northwest's application and a prehearing conference, 
the case came on for hearing before an Examiner on July 30-31, 1958 in 
San Francisco and September 9-18, 1958, in Washington, D.C. 

Evidence submitted at the hearing included traffic, cost and revenue 
forecasts covering operation of the route in issue. All cost estimates 
were based on engineering data supplied by aircraft manufacturers as to 
how they expected their products to perform. Cost and traffic stimulation 
estimates were necessarily untested at that time because no jet aircraft 
had yet been delivered to any domestic air carrier. Commercial opera- 
tion of jet planes in domestic air transport service first began in Decem- 
ber 1958. 

4. During the presentation by the Bureau of Air Operations at the 
hearing, TWA filed an application for a subpoena duces tecum with the 
Examiner requesting production of the previously mentioned Bureau 
report. The 


ee 


Examiner denied this application, adhering to earlier rulings denying 


similar requests by TWA in its petition for reconsideration of the Board's 
Order of January 13, 1958, by TWA at the prehearing conference and by 
petitioner in a motion of May 8, 1958. Of the three latter requests, the 
first was denied by the Board (Order E-12337), while the remaining two 
were denied by the Examiner. 
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5. On February 18, 1959, prior to the Examiner's Initia] Decision, 
petitioner filed a motion with the Examiner to reopen the record for the 
purpose, among others, of receiving evidence of jet operating ¢osts 
derived from actual operating experience which, for reasons above 
shown, could not have been ascertained until after the close of [the hear- 
ing. In its motion, petitioner pointed out that the Board had made the 
economic impact of jet equipment a primary issue in the proceeding. 
Further, petitioner demonstrated that operating experience had shown 
that the cost estimates of record were unreliable and that additional 
costs were being incurred which were unforeseen when the expense 


estimates of record were prepared. Additionally, it called attention 
to the fact that American, four weeks earlier in another proceeding, 


maintained that its own estimates of jet costs, made as recently as 


six months previously, were seriously understated. Nevertheless, 
this motion was denied. Petitioner subsequently renewed the motion 
before the Board where it again was denied. 
6. The Examiner's Initial Decision was issued on March 9, 1959. 
While the Examiner broadly stated that three carriers would "be able 
to adjust their services to meet the demands [ of the traffic] on a profit- 
able basis," that statement was not supported by any findings whatsoever 
as to revenues and expenses. The Examiner's ultimate conclusions were 
that the public convenience and necessity required a third nonstop air 
carrier between New York and 


ae 
San Francisco and that American should be authorized to provide the 
service. | 
7. After the filing of exceptions to the Initial Decision ahd briefs 
in support thereof, the case was set for oral argument before the Board 
pursuant to requests by petitioner and others. By notices dated April 
3 and April 15, 1959, the proponents of additional New York-San Fran- 
cisco nonstop service were given 2 hours and 20 minutes for argument, 
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while petitioner and TWA were allotted 30 minutes each. Because of 
the insufficiency of time allowed to it and the disparity thereof in com- 
parison with the time given to its adversaries, petitioner promptly 
requested additional time for argument. This request was denied. 

At the oral argument, held on April 29, 1959, the foregoing 
disparity in time became even greater. Without prior notice to petitioner, 
13 Congressmen and Senators — all urging adoption of the Examiner's 
Initial Decision favorable to American — appeared at oral argument and 


were given another 2 hours' time. As a result, petitioner and TWA 


together received a total of 1 hour for oral argument as contrasted to 
4 hours and 20 minutes allotted to their adversaries. 

8. On May 15, 1959, the Board issued a Press Release announcing 
that it had tentatively voted 3 to 2 to grant American's application. This 
release contained no findings whatever. Such findings and conclusions as 
the Board made were first set forth in its subsequent formal opinion and 
order. 

9. The Board's formal opinion and order under review, adopted 
on September 2, 1959, adhered to the result announced in the prior Press 
Release and purported to authorize American to conduct New York-San 


Francisco nonstop service effective November 1, 1959. Following an 
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approach similar to that taken by the Examiner, the Board broadly 
asserted that three carriers by reducing their planned and proposed 
service could operate the New York-San Francisco route "at above 
break-even load factors.” Again, however, that general statement was 
not supported by findings as to revenues and expenses. 

10. Both the Press Release and the Board's formal opinion recited 
that Member Hector joined with Vice Chairman Gurney and Member 
Minetti in forming the majority voting for American's certification. 
However, Member Hector, whose vote was decisive, did not hear oral 
argument and there was no indication at any time during the argument 
that he would participate in the Board's decision. 
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The opinion of the Board is inconsistent with opinions expressed 
in recent Board cases by two members forming the majority in the 


proceeding below — Vice Chairman Gurney in dissents of September 3, 
1958 and May 7, 1959, in the Great Lakes - Southeast Service c ase and 
Member Minetti in a dissent of April 1, 1957, in the Eastern Route 
Consolidation Case. No explanation has been given for the departure by 
these members of the Board from their earlier views. 
11. On September 22, 1959, petitioner and TWA filed petitions for 
rehearing, reargument and reconsideration of the foregoing decision and 
order. In those petitions, petitioner and TWA requested a rehearing for 
the purpose, among others, of receiving evidence which demonstrated 
that experienced jet costs were even higher than when petitioner filed 
its earlier motions to reopen the record. Further, those petitions, inter 
alia, called attention to ex parte attempts to influence the Board and its 
staff throughout the case. They demonstrated that in excess of 120 ex 


parte communications had been sent to the Board or mem- 
| 


bs, Al 
bers of its staff, and that in whole or in part these communications had 
been written, inspired or solicited by American and the City and County 
of San Francisco. Further, they demonstrated that these communications 
were in direct violation of the Board's Principles and Rules of Practice, 
as well as fundamental principles of due process. | 
12. To date, the Board has not passed upon the above described 
petitions for rehearing, reargument and reconsideration or petitioner's 


petition for a stay of the Board's above order pending this Court's deci- 
| 


sion in this case. 

13. The foregoing chronology sets forth in summary form the 
handicaps under which petitioner has been forced to try this case. Time 
and time again petitioner was denied the opportunity to make an adequate 
presentation of its position, to see that all facts essential to an intelligent 
determination of the issues were before the Board, or fairly to answer 
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arguments of its opponents. The total effect of the errors committed 
throughout the proceeding has been to deny petitioner due process and 
a fair hearing. 

Iv. 


THE POINTS UPON WHICH PETITIONER 
INTENDS TO RELY 


Petitioner, United Air Lines, Inc., submits that Order E-14412, 
adopted by the Civil Aeronautics Board on September 2, 1959, is invalid 
and erroneous for the following reasons: 

1. Ex parte attempts by formal parties to the proceeding having 
interests adverse to those of petitioner, directly and indirectly, to 
influence the Board's decision in this case violated Sections 300.2(a) 
and 300.2(c) of the Board's Principles of Practice and deprived petitioner 
of due process 
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of law and of a fair hearing as guaranteed by the Administrative Procedure 
Act and the Federal Aviation Act. 
2. The acceptance by the Civil Aeronautics Board, throughout the 


course of the proceeding, of ex parte communications calculated to 
influence the Board's decision adversely to petitioner violated the Board's 
Rules of Practice, specifically Rules 14, 18 and 24(j), and deprived peti- 
tioner of due process of law and of a fair hearing as guaranteed by the 
Administrative Procedure Act and the Federal Aviation Act. 

3. The denial by the Civil Aeronautics Board of petitioner's 
timely filed motions to reopen the record to receive competent, relevant, 
material and available evidence of actual operating costs of jet aircraft 
which were placed in commercial service only after the conclusion of 
the hearing and which evidence would have shown that the Board's find- 
ings as to the economic feasibility of three carrier competitive service 
are erroneous and that certification of a third competitor would result 
in substantial losses for all carriers involved, constituted an abuse of 
discretion and deprived petitioner of a fair hearing. 


ee 
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4, The Civil Aeronautics Board and the members thereof by the 
following additional actions, both severally and in combination with each 
other and with the other errors alleged herein, further deprived petitioner 
of due process of law and of a fair hearing as guaranteed by the Adminis- 
trative Procedure Act and the Federal Aviation Act: | 

(a) Refusal by the Board and its Examiner to direct sroaletiGts or 
in camera inspection by the Examiner, of a report prepared by the Board's 
Bureau of Air Operations 


Ey 
in conjunction with the proceeding and requested by petitioner for use 
in preparation of its case and cross-examination of the Bureau's witness; 
(b) Denial to petitioner of adequate time for oral argument or an 
amount of time reasonably equal to that allotted to its adversaries; 
(c) Failure of the Board member casting the decisive vote to hear 
oral argument; 
(d) Failure of the other two members of the majority to set forth 
in the Board's opinion reasons for their departure from opinions recently 
expressed by them in prior proceedings; and 
(e) Announcement by the Board of its vote by a Press Release prior 
to preparation and issuance of its formal opinion and order in |the proceed- 


ing. 


5. The record upon which the order of the Civil Aeronautics Board 
purports to be based is fatally defective in that it is devoid of reliable 
and probative evidence as to the cost of operating jet aircraft which is 
relevant to an essential issue in the proceeding, viz., whether nonstop 
service over the route involved by three air carriers would, would 
not, be economically feasible. 

6. The Board's findings and conclusion that three carriers could 
operate nonstop over the New York-San Francisco route without sustain- 


ing substantial financial loss, upon which the Board's decision in part 
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rests, are without support in underlying findings, are not supported by 
substantial evidence in the record as a whole, and are contradicted by 
facts disclosed by the actual operation of jet 


bps 


aircraft after the close of the hearing which the Board refused to 
consider, by denying requests to reopen the proceeding. 

7. The Board's findings and conclusion that the services of 
petitioner and TWA, though not inadequate, did not fully meet the needs 
of the traveling public and that the public would receive the benefits of 
competition if American were granted nonstop authority between New 
York and San Francisco rest upon subsidiary findings that are in direct 
conflict with undisputed evidence, are not supported by substantial evi- 
dence in the record as a whole, and are predicated inaccurately and 
improperly upon findings as to a short period of time preceding delivery 


from the manufacturers in early 1957 of new aircraft ordered 2 1/2 


years earlier and with which petitioner and TWA immediately enlarged 
their service pursuant to plans established well in advance of the pro- 
ceeding below. 

8. The Board's findings and conclusion as to the volume of New 
York-San Francisco nonstop traffic in 1960 and succeeding years are 
not supported by substantial evidence in the record as a whole and dis- 
regard facts establishing that the Board's forecast embraces traffic not 
available for nonstop service between those points. 

9. The Board failed to set forth reasons for its rejection of 
petitioner's traffic forecast and to make findings with respect to certain 
of petitioner's exceptions to the Examiner's Initial Decision to which the 
Board's attention was specifically directed on petitions for rehearing, 
reargument and reconsideration. 

10. The Board's findings and conclusion that the grant 
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of New York-San Francisco nonstop authority to American is required 
by the public convenience and necessity are arbitrary and capricious 
and not supported by substantial evidence in the record as a whole. 
V. 
PETITION FOR STAY | 
Concurrently herewith, petitioner, United Air Lines, Inc,, is 
filing a petition to stay the above described order of the Civil Aero- 
nautics Board and the amended certificate of public convenience and 
necessity issued to American Airlines, Inc., pursuant thereto, pending 
review of said order by this Court. 
VI. 
PRAYER FOR RELIEF | 
WHEREFORE, petitioner, United Air Lines, Inc., prays that this 
Court review Order E-14412, adopted by the Civil Aeronautics!Board on 
September 2, 1959; that a copy of this petition be transmitted to the Civil 
Aeronautics Board; that said Board be required to certify and file in this 
Court a transcript of the record of the proceeding in which said order 
was entered, a stenographic transcript of the ex parte conference between 
the Board and representatives of the City and County of San Francisco 
held on December 2, 1957, and all ex parte communications received by 
members of the Board and any Board employee which relate to said pro- 
ceeding together with acknowledgments of the same; that upon review the 
aforesaid order of the Civil Aeronautics Board and the amended certifi- 


cate of public convenience and necessity issued to American Airlines, Inc., 
| 


tl 


pursuant thereto, be set aside; and that the Court grant to petitioner such 
other and further relief as the Court may deem proper. | 
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Dated at Chicago, Illinois, this 22nd day of October, 1959. 
Respectfully submitted, 
H. TEMPLETON BROWN, 
ROBERT L. STERN, 
FLOYD M. RETT, 


231 South La Salle Street, 
Chicago 4, Ilinois, 


James Francis Reilly, 
1625 K Street, N.W. 
Washington 6, D.C., 


Attorneys for Petitioner, 
UNITED AIR LINES, INC. 


MAYER, FRIEDLICH, SPIESS, 


TIERNEY, BROWN & PLATT, 
231 South La Salle Street, 
Chicago 4, Nlinois, 


Of Counsel 


[ CERTIFICATE OF SERVICE] 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


TRANS WORLD AIRLINES, INC., 
Petitioner, 


v. : No. 15,415 


CIVIL AERONAUTICS BOARD, 
Respondent. * 
-- +--+ -x 


PETITION OF TRANS WORLD AIRLINES, INC. FOR REVIEW 
OF ORDER OF THE CIVIL AERONAUTICS BOARD 


To the Honorable Judges of the United States Court of Appeals for the 
District of Columbia Circuit: 


Petitioner, Trans World Airlines, Inc. (TWA), respectfully shows: 
1. Petitioner is and at all times hereinafter mentioned was a 
corporation duly organized and existing under the laws of the State of 
Delaware. | 
2. Petitioner is an air carrier engaged in the transportation of 
persons, property and mail by aircraft between various points, includ- 
ing San Francisco/Oakland and New York/Newark, pursuant to) duly 
issued certificates of public convenience and necessity. | 
3. Petitioner seeks review of Order No. E-14412 of the Civil 
Aeronautics Board (hereinafter called the Board") adopted by ithe 


Board on September 2, 1959, and certain orders and rulings preliminary 
| 


thereto, in the proceeding entitled "New York-San 


Bote 
Francisco Nonstop Service Case". A copy of Order No. E-14412 is 
attached hereto as Exhibit A. This order purports to authorize Ameri- 
can Airlines, Inc. (hereinafter called "American") to engage in air 
transportation of persons, property and mail without restriction between 
San Francisco/Oakland and New York/Newark. 
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NATURE OF THE PROCEEDINGS AS 
TO WHICH REVIEW IS SOUGHT 

4. The proceeding below involved an application by American 
for amendment of a certificate of public convenience and necessity to 
permit New York-San Francisco nonstop operations by that carrier.* 
Upon motion of American the Board severed its application from a 
broader proposal and accorded the application preferred hearing. 

5. The proceeding was paralleled by a series of ex parte com- 
munications between various persons and the Board, extending in time 
from the filing of American's motion for severance and immediate hear- 
ing until after the case was submitted for final decision following oral 
argument. These communications bore upon virtually every issue in 
the proceeding. Included among the communications was an ex parte 
oral argument addressed to the Board by a party to the proceeding. 

6. Although the Bureau of Air Operations, 


* A similar application by Northwest was denied. 
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a division of the Board's staff, participated as a party, petitioner was 
denied access to a report bearing directly upon the issues in the pro- 
ceeding prepared by the Bureau at the direction of the Board. Subse- 
quently, the position of the Bureau, which was adverse to petitioner, 
was in large part adopted in the Examiner's Initial Decision. 

7. The Board's final decision represents an adoption of the 
Examiner's Initial Decision, which failed to pass upon numerous issues 
of fact, law and policy raised by petitioner. 

8. The basic issue in the proceeding was resolved by the vote of 
a member of the Board who had not heard oral argument. 
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FACTS UPON WHICH VENUE IS BASED 

9. This petition is filed pursuant to Section 1006 of the Civil 

Aeronautics Act of 1938, 52 Stat. 1024, 49 U.S.C. §646 (hereinafter 

called the "Act"')* and Section 10 of the Administrative Procedure Act, 
60 Stat. 243, 5 U.S.C. $1009. 

10. Section 1006 of the Act provides that orders issued by ithe 
Board shall be subject to review by the United States Court of Appeals 
for the District of Columbia on petition filed within sixty days after the 
entry of such order by any person disclosing a substantial interest 

| 


therein. A similar method and manner | 


| 
*¥ By the terms of the Federal Aviation Act of 1958 the Civil Aero- 
nautics Act of 1938 continues to govern proceedings pending at the time 
the successor Act went into effect. There is no relevant distinction 
between the two acts. 


= | 


of review is provided for in Section 10 of the Administrative Procedure 
Act. | 
11. Petitioner has a substantial interest in the Board's order 


with respect to which review is sought. Since petitioner provides air 


transportation of persons, property and mail between San Francisco/ 


Oakland and New York/Newark, the Board's order authorizing American 
to provide air transportation without restriction between these points 

will have a direct, adverse effect upon petitioner. 

THE GROUNDS ON WHICH RELIEF IS SOUGHT | 

12. The grounds on which petitioner seeks relief are as follows: 

A. Petitioner was denied the due process of law to which| it was 

entitled under the Act, the Administrative Procedure Act and the Con- 

stitution of the United States in the following respects: | 

(1) The fact that, throughout this proceeding the | 

Board was subjected to and participated in ex parte com-| 

munications and contacts with persons supporting the | 
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applications for additional service, many, if not all, 
of which communications were authored, inspired or 
solicited by parties adverse to petitioner, violated 
petitioner's right to a fair hearing. 

(2) Due process was denied petitioner by the 
fact that the Board substantially and, prejudicially to 
petitioner, violated its own rules by: 


Leased 


(a) participating in the ex parte 


communications referred to above; 

(b) allowing, on American's con- 
tested motion for an immediate hearing, 
one of the parties to the proceeding to 
present ex parte oral argument in sup- 
port of American's motion and applica- 
tion; 

(c) receiving evidence and argu- 
ment in support of American's applica- 
tion after the close of the record. 


(3) Petitioner's right to a fair hearing was further 
violated by the fact that it was denied access to a report 
prepared by a division of the Board's staff which there- 
after participated in the proceeding as a party, which 
report bore directly upon the issues in the proceeding. 

(4) The fact that, under the circumstances here 
present, a member of the Board participated in the Board's 
decision and cast the deciding vote against petitioner without 
having heard oral argument denied petitioner due process. 

(5) The fact that the Board refused to reopen the 
record to receive evidence of marked changes in circum- 
stances resulting from the introduction of operations with 
jet aircraft denied petitioner a fair hearing. 


[ ] 
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B. The Board's order does not contain adequate findings supported 
by substantial evidence, particularly in view of the fact that the Board 
adopted 


eee 

and relied upon, as authority for its conclusions on particular issues, a 
fatally deficient Examiner's Initial Decision. | 

C. The Board has failed to apply the standards of Section 401 of the 
Act, in that in determining the requirements of public convenience and 
necessity the Board (1) erroneously assumed that the additional service 
proposed by American is required in spite of its own wholly inconsistent 
findings that such additional service would otherwise be provided by the 
existing carriers; and (2) failed to weigh the fact that the service provided 
by American in the New York-San Francisco market would be at the ex- 
pense of other markets served by that carrier. | 

WHEREFORE petitioner respectfully prays that this Court review 
the said Order No. E-14412 of the Board and the orders and rulings pre- 
liminary thereto, and upon such review vacate said order and remand 
the case to the Board for further proceedings by the Board in conformity 
with the decision of this Court; and that, unless the Board determines to 
deny the applications, the Board be instructed to hold, with the aid of a 


special hearing examiner, an evidentiary hearing to determine the facts 


as to ex parte activity and its effect upon the qualifications of the appli- 


cants and the members of the Board preliminary to a rehearing of the 
other issues; and that petitioner have such other, | 


| 
| 
ad | 

further and different relief as to this Court may seem just and proper. 
Respectfully submitted, 

Warren E. Baker | 
Attorney for | 
Trans World Airlines, Inc. | 
Shoreham Building 
Washington, D. C. 


ee: 


[Filed U.S. Court of Appeals December 15, 1959] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED AIR LINES, INC., 
Petitioner, 


Vv. 


CIVIL AERONAUTICS BOARD, : No. 15,414 
Respondent, 


AMERICAN AIRLINES, INC., : 
CITY AND COUNTY OF SAN FRANCISCO, : 


Intervenors. 


TRANS WORLD AIRLINES, INC., 
Petitioner, 


Vv. 
No. 15,415 
CIVIL AERONAUTICS BOARD, 


Respondent, 


AMERICAN AIRLINES, INC., : 
CITY AND COUNTY OF SAN FRANCISCO, ; 


Intervenors. 


PREHEARING CONFERENCE STIPULATION 
Pursuant to ‘Rule 38(k) of the Rules of Court, the parties, subject 
to the approval of the Court, hereby stipulate and agree as follows with 


respect to various procedural matters, the issues, and the methods and 
dates for the preparation and filing of the briefs and joint appendix. In 
the event that a stay should issue herein in response to petitioners' 
renewed petitions therefor, respondent and intervenors reserve the 
right to request the Court to establish different and accelerated filing 
dates. 
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I 
Incidental Procedural Matters 


Upon approval of this stipulation and without further order/or 
orders of the Court: 
1. These cases are consolidated for purposes of | 

| 


briefing, argument, decision, and all other procedural 


matters. 


[ ] 

2. The Board, for purposes of preparation of the 
joint appendix to briefs and at such time as its counsel 
deems appropriate, is authorized to release the transcript 
of record retained in the Board's custody to any printer in 
the District of Columbia designated by the petitioners. 

3. The joint appendix to briefs may be prepared 
at petitioners’ option by a combination of the processes 
of printing, multilithing, photocopying, or other method 
permitted by the Court's rules. If combined processes 
are used, the appendix shall be prepared in its entirety 
on pages of uniform size not to exceed the maximum | 
specified by the Court's rules for any such process, with | 
the content of each page being governed by the rule appli-; 
cable to the method employed but without there being any | 
requirement of uniform content for all pages. The pur- | 
pose of this provision is to minimize costs by enabling 
petitioners to utilize numerous printing and photocopy 
plates already in their possession of materials to be 
reproduced in the joint appendix. 


II 
Issues 

Petitioners' issues are the specifications of error set forth in 
the petitions for review (TWA's "Grounds on Which Relief is Sought” 
and United's "Points upon Which Petitioner Intends to Rely"), and the 
additional one that the Board denied due process to the petitioners by 
its Order E-14664 refusing to vacate the award to American Airlines 
or otherwise to protect petitioners’ rights. It is expressly agreed that 
any issue, or any matter or point in relation to any of them, which is 
not urged by petitioners in their opening briefs shall be considered 
abandoned for purposes of review herein. 

Respondent and the intervenors on its side tender no further 
issues, but reserve the right to rephrase the petitioners’ issues, 


ae 


or to take the position that any matter set forth is unnecessary or 


irrelevant, or is not open to review. 
suet 


Procedures with Respect to Printing of Joint 


Appendix and Briefs, and Use of Unprinted 
Portions of Record 


The joint appendix shall contain the materials required to be 
printed by the Rules of the Court, the materials designated by the 
parties as hereinafter provided, and this stipulation and the order 
of the Court approving the stipulation. 

All briefs will be served and filed on or before the dates fixed 
hereinafter with reference to the pages of the certified record ("Tr."). 
At the time each party serves its brief, it will also serve its designa- 
tion of the portions of the certified record to be printed in the joint 
appendix. As soon as all designations have been made, the petitioners 
shall cause the joint appendix to be printed with the page numbers of the 
record as certified to this Court appearing at the place where each new 
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record page begins on the printed page of the joint appendix, and running 
heads showing the record pages appearing thereon shall be printed at the 
outer top corner of each page of the printed joint appendix. The jusual 
numerical designation of the printed joint appendix will appear ih the 
center of the top of the page. 

It is further agreed that any party, in brief or at the hearing in the 
case, may refer to and rely upon any portion of the original transcript 
herein which has not been printed to the extent that such portion|may be 
material to the stipulated issues, it being understood that any portions 
of the record thus referred to will be printed in a supplemental joint 
appendix if the Court directs the same to be printed. | 


IV 
Filing dates 


The joint appendix to briefs will be served and filed immediately 
after it is printed. The time for filing of briefs shall be as follows: 
1. The briefs of petitioners and any intervenor or 


amicus supporting them will be served and filed on or before 
January 18, 1960. | 

2. The briefs of respondent and intervenors support- 
ing respondent will be served and filed on or before February 


15, 1960. | 

3. Any reply briefs by petitioners will be filed in | 
accordance with the Rules of the Court. | 
/s/ James Francis Reilly | 
Attorney for United Air Lines, Inc. 
/s/ Warren E. Baker 
Attorney for Trans World Aciines: Inc. 
/s/ O. D. Ozment 
Attorney for the Civil Aeronahtics Board 
/s/ Edwin H. Seeger 
/s/C. sitar Leasure Attorney for American Airlines, Inc. 
Attorney for Northwest /s/ Frank J. Needles 


Airlines, Inc., Applicant 
toe duberventionicn the Attorney for the City and County of 
San Francisco 


side of petitioners. 


Concur: 


15,414 & 15,415 
Before: Fahy, Circuit Judge in Chambers 
PREHEARING ORDER 
[ Filed December 15, 1959] 

Counsel for the parties in the above-entitled cases having 
appeared before me for prehearing conference pursuant to Rule 38(k) 
of the General Rules of this Court, and counsel having submitted their 
stipulation dated December 15, 1959, and the stipulation having been 
considered, the stipulation is hereby approved, and it is 

ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this Court, and that 
the stipulation dated December 15, 1959, and this order be printed in 
the joint appendix, and it is 

FURTHER ORDERED that the above-entitled cases are consolidated 
for all purposes. 


Dated: December 15, 1959 


[ Certificate of Service] 
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[5499] 
Order No. E-15342 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its 
office in Washington, D. C., 
on the 7th day of June, 1960 


SSS Se 
In the matter of the 


NEW YORK-SAN FRANCISCO, Docket 9214 et al. 
NONSTOP SERVICE CASE 


ORDER REOPENING PROCEEDING FOR LIMITED PURPOSES 


By Order E-14412 herein, dated September 2, 1959, the Board 
certificated American Airlines, Inc. (American) to provide nonstop serv- 
ice between New York and San Francisco. Subsequently, by Order 
E-14664, dated November 19, 1959, the Board denied without further 
‘evidentiary hearings certain petitions for reconsideration alleging viola- 
tions of the Board's Principles of Practice in relation to this proceeding. 
On May 19, 1960, the United States Court of Appeals for the District of 
Columbia Circuit entered an opinion upholding the award to American 
against various challenges other than the ones relating to violations of 
the Board's rules. United Air Lines, Inc. et al, v. Civil Aeronautics 
Board, Nos. 15,414, 15,415. The Court remanded the cases to the Board 
for the limited purpose of holding a hearing to determine, with all conven- 
ient speed, the relevant facts on the question of whether the Board's rules 
were so violated as to require a setting aside of the certification order on 
review. The order of remand is attached as an appendix. 
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In view of the Court's decision, it is incumbent upon the Board 
to proceed promptly with the required further proceedings. To be 
fully effective, the proceedings will require participation by both the 
Board's staff and the carrier parties. We deem it advisable that the 
staff participation in the reopened proceedings be by persons not 
formerly associated with the case, in part to avoid any suggestion that 
they would be hampered by positions previously taken and in part 
because of the nature of the further proceedings. The instant phase of 
the case is plainly divisible from the prior ones, and the issues now 
presented are whether there were violations in terms of setting aside 
the prior order of certification. Our Bureau 


[ 5500] 
of Enforcement hence is the logical staff component to participate in 
the further proceedings, and, since the factual issues are ones of 
violation, we believe that from a practical procedural standpoint the 
further hearings should be conducted in a fashion akin to that of an 
enforcement proceeding. 

We therefore have assigned the duty of staff participation to the 
Bureau of Enforcement, and have instructed the Chief Examiner to 
designate an examiner herein not previously connected with this case. 
We intend that this proceeding shall proceed to hearing at the earliest 
practicable date, and shall proceed to completion as rapidly as cir- 
cumstances will permit consistently with the objective of ascertaining 
the relevant facts. No further pleadings or prehearing conference will 
be required prior to the beginning of hearings. ‘Immediately upon 


1/ American under date of May 20, 1960 has requested a prehearing 
conference. We see no reason why such a request should be granted 
at this time, and, in view of the issues involved, there ordinarily would 
seem to be no reason for such a conference. Cf. 14 CFR 302.211. 
However, by analogy to the cited rule, the examiner may subsequently 
direct any conferences which he deems necessary. We therefore will 
deny American's request. 
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their closing the Examiner will fix an appropriate date for the filing by. 
the parties of proposed findings and conclusions to the Board on all 
issues. Subsequent to the filing of such proposed findings and conclusions 
the Examiner will issue findings of fact and thereafter will certify the 
entire record to the Board for tentative decision.2/ Other than for matters 
herein or subsequently specified, the general rules of practice in economic 
proceedings will govern these further proceedings. 

ACCORDINGLY, IT IS ORDERED: 

1. That this proceeding is reopened for the limited meopes of 
ascertaining the relevant facts and determining (a) whether any party 
to the Board's proceeding violated the Board's Principles of Practice, 
and, if so, (b) whether the Board's rules were so violated as to 
a setting aside of the order of certification herein. 

2. That all prior parties herein shall be deemed to be parties to 
this reopened proceeding, except that the Board's Bureau of Enforcement 
is substituted for Bureau Counsel. 


require 
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3. That any person or persons concerning whom evidence may be 
received in this reopened proceeding shall, upon request, be permitted 
to cross-examine and to submit rebuttal testimony. | 

4, That a copy of this order and all subsequent notices, orders, 
pleadings, reports, and briefs be served upon the Attorney General of 
the United States or such person as he shall designate for service, and 
that the Attorney General, or his designated representative, shall be 
permitted, if he so elects, to participate herein as amicus curiae. 


| 


2/ Exceptions to the Examiner's findings will not be entertained other 
than as an incident to exceptions to the Board's tentative decision. 


| 


| 
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5. That this reopened proceeding be promptly set down for 
hearing before a Board examiner not previously connected with this 
case. 

6. That the request of American Airlines, Inc., for a pre-hearing 
conference is denied. 

By the Civil Aeronautics Board: 

/s/ Mabel McCart 


Mabel McCart 
Acting Secretary 


[ 5541] 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 
Volume 2 


5543] 
Tr.28] 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of 


) 
REOPENED NEW YORK-SAN FRANCISCO ) Docket No. 9214 et al. 
NONSTOP SERVICE CASE ) 


Room 4500 

Main Post Office Building 
33rd Street and Eighth Avenue 
New York, N.Y. 

July 18, 1960 


The above~entitled matter came on for hearing, pursuant to 
notice, at 10:00 a.m. 
BEFORE: 
EDWARD T. STODOLA, Hearing Examiner. 


* cd * a 
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[ 5562] 
[Tr. 47] 


Whereupon, 
DWIGHT DAVIDSON TAYLOR 
called as a witness, having been first duly sworn, was examined, and 


testified as follows: 
* 


[ 5563] 
[Tr. 48] 


DIRECT EXAMINATION 
BY MR. ROYALL: | 

Q. Would you please state your full name and address? | 
A. Dwight Davidson Taylor, 1711 Massachusetts Avenue, Northwest, 
Washington 6, D.C. Business address, American Airlines, 918 16th 
Street Northwest, Washington, D.C. 

Q. Mr. Taylor, I take it you are employed by American Airlines. 
Would you please state in what capacity you are now employed by them ? 
A. Vice president. 

Q. How long have you been employed by American Airlines as 
vice-president? A. Since late in the fall of 1959, I can't recall the 
exact date but I was given that title, that it would have been perhaps 
October or November, I believe. 

Q. Prior to that time, in what capacity did you work for 
American Airlines, if any? A. Assistant to vice president from about 
June 1958, and prior to that -- no, correction. I think I misstated that. 
I was assistant vice-president during the period I just covered and 
prior to approximately June of 1958 I was assistant to vice president, 
from September or October of 1953. I was not employed by American 


at any time before that. | 
* * 
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[ 5565] [ 5565] 
[Tr. 50] 


Q. That would be fine. I would appreciate it if you would. 

A. And give you the most accurate picture I can. As of January 1957 
and until the next date I would give you, my principal responsibility 
was liaison work with members of Congress. It was not my sole 
responsibility by any means. 

Occasionally I would have business dealings with various de- 
partments of the government. When I became assistant vice-president 
in about June of 1958, the responsibility broadened, because in that 
position I was in charge, beginning at that time, of the Washington 
office. 

Because I naturally had a number of acquaintanceships with 
members of Congress, I still assumed some responsibility in that area. 
It also became more important for me to be more directly conversant 
with matters which we had before the CAB, both adjudicatory matters 
and informal business problems, which it was relevant and proper to 
deal with the CAB on. 

So, too, as to other agencies and departments, Generally speaking, 
I think it would be fair to characterize it as a typical distinction between 


one who is in charge of an office and one who is in an office of several 


people but 
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[Tr. 51] 


not in charge, with the normal departmentalization of an office that 
applies to the latter type of personnel; whereas when you are in charge 
you have more overall responsibility of being conversant with and 
making some decisions as to a broader range of activities. 
I am speaking in somewhat general phrases, but I think that 
probably gives you the picture. 
* * 
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[ 5612] 
[Tr. 97] 


1 | 
th. 96] | 


Now, as to specifically advising him about the applicability of 
Rule 14 and the permissibility of appearance at oral argument or 
letters in lieu of oral argument, in advance of it, I would assume that 
this, if it took place, would have been at the time that we discussed the 
case at the luncheon in April of 1959. And in so far as we discussed 
oral argument, Iam sure that we would have said that it was entirely 
proper for these men to come down to the oral argument or express 
themselves in writing, as it had been done repeatedly and as I have 
heard the Chairman of the Board refer to, as a way of expressing the 
interests of their own constituents whom they represent. But we didn't 
talk about the merits of this thing; it was strictly procedural and 
strictly a question of what he could do if he wanted to. 

Q. Let's confine ourselves to Rule 14, -- A. Right. 

Q. -- as to whether or not you stated that you explained {to 
Congressmen -- that is, whenever you made contact -- in every case 
what Rule 14 entailed. 


Now let me pursue that one step further: I believe you told me 


in answer to a question I asked you this morning that you told them to 
send an original and 19 copies to the Board and serve on all the parties, 
and I believe your 


(i. 99) 


answer was: ''No, I would have been laughed out of the room had I 
done so." 
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Is your answer the same to that as it was -- you referred only to 
oral argument and not to written documents and so forth? A. Oh, no, 
no, not at all, Mr. Royall, because a Congressman may very well be 
unable to come down to oral argument. He may have other things that 
obligate him, obligate his time; he may be sick, and so on. And I take 
it that is the reason that the Board has permitted the written com- 
munications at the same time or in advance of oral argument in place 
of going down. 

Now, I would have explained that to him, I am perfectly sure, and 
as I think I said to you this morning, if I had told a Congressman in 
view of the long history of Board practice on this that he couldn't do 
anything like that, or if I had said, "Rule 14 says you have to do just 
what parties who are filing briefs do, and in the same way," it would 
have been a hopeless misinterpretation and misstatement to him of 
what was permissible and what was done. 

Q. To answer my question, did you or did you not state that you 
explained to these Congressmen and Senators in every case what Rule 14 


entailed? A. As I have just outlined to you. 
* * * 


[ 5617] 
[Tr. 102] 


Q. Ihand you a letter written by Representative Canfield to 
Mr. Durfee, the then Chairman of the Board, numbered Page 506 in the 
Joint Appendix. You will note that Mr. Canfield says he understands 
that American Airlines is requesting the right to fly non-stop between 
New York and San Francisco and "I believe this company is entitled to 
an early hearing on the merits of the case." 

Did you see Mr. Canfield in regard to getting an expedited hearing 
or getting a hearing on this matter? A. Well, I can't recall whether I 
did or not, Mr. Royall, because I can't even place what Mr. Canfield 


looks like. I can't associate a name with a face. 
As I said, I believe I -- I saw Mr. Canfield once, but I can't 


remember when it was, and I don't remember anything about the con- 
versation. 


1 5619] 


Q. Did you or did you not make a statement to Mr. Stout and 
Mr. Hamilton that you thought that you had talked with Canfield! in 1957 
about the hearing,and that you could have discussed his writing) a letter 
to the Board in support of a hearing to determine the need for a third 
carrier -- did you or did you not make such a statement? | 
| 
[ 5618] 
[Tr. 103] | 
A. Well, I just don't remember whether I did or not. If that is what 
Mr. Stout says, then I take his word for it that I did tell him that. 
As I say, my recollection of this is very hazy. 
Q. Well, that was only several weeks ago, so your recollection 
between several weeks ago and today should not be too much of a pro- 
blem, I can understand why it might be over a period of years, If you 
made the statement several weeks ago, which is the correct one, that 
one or the one you made here today, that you have no recollection, that 


you can't remember what the man looks like? A. Well, I can't re- 
member what the man looks like and if he walked into the room I 
wouldn't know him. I did tell you that I saw him once; I can't remember 
when that was and I don't remember the details of it. | 
Now, if when Mr. Stout was talking to me I recollected it a little 
differently, I can only say to you, as I did this morning, that I can't 
remember all these details just precisely every time they are|gone 
over. And I remind you that I hadn't even thought about this before 
Mr. Stout came in to see me. | 
| 


thee 104) | 


Q. I understand, but a period of several weeks ago you seemed 
to recollect, according to the statement of Mr. Stout, that you had urged 
him to write a letter to the Board urging a hearing on the need for a 
third carrier. Now, I didn't say it, Iam not trying to put words in your 
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mouth. But I want to know which one of those statements, the one you 
made to Mr. Stout or the one you are making here today, do you want us 
to accept for this record. A. Mr. Royall, I will give you your option. 
You take whichever one you want, except that I will object to one thing 
you say. 

Q. I don't think that that is responsive to my question. 

EXAMINER STODOLA: Mr. Taylor, we will have to have a little 
better answer to that question than that. Do you recall talking to 
Congressman Canfield and urging him to write to the Board? That is 


the simple question, as I understand it. Is that right? 

MR. ROYALL: It is 

A. Well, I say I believe I recall talking to Mr. Canfield one time. 
I do not remember what the details of the conversation were. I did not 
urge him to write to the Board. He may have asked me whether it would 


be proper and I would have told him yes, that it would have. ButI 
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did not undertake to urge these people to do things. 

Q. Well, my simple question from that is did you or did you not 
make such a statement to Mr. Stout and Mr. Hamilton? A. Idid -- 
Iam -- I am sure I didn't tell him that I urged Mr. Canfield to do some- 
thing. Now, if Mr. Stout says that I told him that I called on Mr. Canfield 
and talked about this matter, so be it, I will stand on what he says. He 
took down careful notes on it and I did not. 

Q. Did you see Mr. Robert W. Kean from the Twelfth District of 
New Jersey? A. Idon't recall doing so. 

Q. Did you contact Mr. Frank C. Osmers from the Ninth District 
of New Jersey? A. Yes, I believe I talked briefly with Mr. Osmers in 
1957. 
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Q. Did you talk to him any time other than in 1957? A. /Well, 
I don't recall doing so, Mr. Royall, but I think -- I think I may have 
dropped by his office one afternoon in 1959 and I didn't even mention 
the matter, and he -- and he just volunteered, as I recall, that he was 
writing a letter to the Board about it. 

Now, you can check your papers and if it shows 


[ 5621] 
[Tr. 106] | 


that he wrote a letter in 1959, that might tie in with that. But I don't 
know whether he did or not. If he did, we didn't discuss it at all 

Q. Mr. Taylor, did you or did you not in talking with Mr. Stout 
and Mr. Hamilton admit that you had talked to Mr. Osmers both in 1957 
and in 1959 concerning the case? 


Furthermore, did you state to those gentlemen that in 1957 you 
asked Mr. Osmers to support the hearing for a third carrier, but that 


you had never asked any member of Congress to support American as 
a third carrier, since "Our only objective was to have the Congressman 
support, first, a hearing to determine a need for a third carrier in 1957, 
and then in 1959, prior to the oral argument, urge the Board to find a 
need for a third carrier." 
EXAMINER STODOLA: The questions are getting a little long 
and involved. Suppose we answer the first part first. | 
(Discussion off the record.) 
EXAMINER STODOLA: The answer to that, Mr. Taylor ? 
THE WITNESS: Well, I can't remember what I told Mr. Stout 
and Mr. Hamilton. | 
I object to the use of the word "admit", just 


[ 5622] 
[Tr. 107] 


personally, because it connotes something that is not in order. But 
I have just told you that I think I talked with Mr. Osmers in 1957, and 
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I seem to recall stopping by his office in 1959 with the -- following 
the remark on his part that I described to you. 

Is that sufficient, Mr. Examiner? Is that responsive? 

EXAMINER STODOLA: Well, I believe it is responsive to the 
first part of the question. What about the second part, now? 

(Second part of question read.) 

THE WITNESS: Well, I guess that breaks down really into two 
questions and to answer the second one first, I did not ever ask anybody, 
as I think I have said elsewhere, to support American, per se. And in 
1957 the only purpose in talking with a man such as Mr. Osmers, would 
have been to inform him of the fact that we had requested a hearing, 
and inasmuch as it affected his constituency, advise him of it, since 
it might therefore be of interest to him. 

I might add that this is not an unusual practice for American 
Airlines. We have, on a fair number of occasions, taken it upon our- 
selves to advise 
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[Tr. 108] 


Congressmen and Senators of actions, of pleadings that we are proceeding 
with before the Civil Aeronautics Board, simply because they are in- 
terested. It has been my experience that, when I was more directly 
responsible with -- for work on the Hill -- that if you don't do this, 
they are going to ask you about it any way when you come into their 
office. Frequently, the C.A.B. will advise them of certain steps that 
are taking place in a case. 

It you would like an example, I could say a recent one. Do you 
want me to go on? Suit yourselves. 

BY MR. ROYALL: 

Q. Suppose we address ourselves to the question at hand. I 
believe we are straying very far afield. I don't believe you have yet 
answered this squarely: Did you tell Mr. Stout and Mr. Hamilton 
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that you asked Osmers to support the hearing for a third carrier? Now, 

did you or did you not do that, Mr. Taylor? A. I would have to say no, 

and I think that should be clear by now, Mr. Royall, because unless I 

misspoke myself this morning, I tried to make it very clear that we 

almost never go to Capitol Hill and ask a Congressman or a Senator 

to do something. | 
We go up and describe the situation to him, and 


[ 5624] 
[Tr. 109] 


I took you through the various kinds of reactions that you get. | 
Now, you can get to the point, where a man will say to you, "What 

would you actually like me to do?" Now, maybe Mr. Osmers did that. 

If he did, my response at that time -- because I saw nothing wrong 

with it and couldn't imagine that there was anything wrong with it, and 

I don't see anything wrong with it today -- would have been to say, "If 

you think it appropriate to write a letter, that would be fine with us and 

we would be pleased to see it.” 


Now, that's different from asking. 
* * * 


[ 5626] 
[Tr. 110] 


A * * * 
Now, I may also have seen Mr. Widnall and discussed with him 
our request for a hearing in 1957, perhaps I left him a copy of our 
request for a hearing, I just don't remember. But I think that I -- I 
think I saw him in 1957. | 
* * 
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[ 5631] 
[Tr. 115] 


Q. Did you contact Representative Paul A. Fino, Twenty-Fifth 


District of New York? A. Yes, I talked with him in 1957, once. 
* * * * * 


[ 5640] 
[Tr. 124] 


Q. Will you describe the nature of that contact? A. Avery 
brief visit in 1957, advising him of the fact that we were requesting a 
hearing on this matter. 

Q. Did you furnish him any data, copies of the motion to expedite , 
or any -- A. I may have, Mr. Royall; I do not specifically recall doing 
so. 

Q. I will ask you to look at a letter from Congressman Gwinn on 
page 510 of the Joint Appendix. In that letter do any of these arguments 
ring familiar to you 


[ 5641] 
[Tr. 125] 


as being encompassed in American's motion to expedite and sever the 
New York non-stop phase from Docket 5903? A. I don't recall what 
was in that specifically, Mr. Royall, well enough to say that they do. 
They may correspond with it; I don't know. 

Q. Did you furnish any information to Congressman Gwinn? 
A. Imay have supplied him with those papers that we previously 
referred to. I just don't remember whether I did or not. 

Q. The ones that you stated that you may have given to Congress- 
man Fino? A. Correct, sir. 

Q. Then these are two Congressmen that you contacted during 
the pendency of that motion to expedite; isn't that correct? 
A. Yes, sir. 
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Q. Did you contact Representative Abraham J. Multer, Thirteenth 


District of New York? A. Yes. 
* * 


[hee 127] | 


Q. Mr. John M. Ray, Fifteenth District of New York? A. Yes. 

Q. Will you please describe the nature of that? A. In 1957, late 
one afternoon, I just dropped into Mr. Ray's office, along the lies of 
the same discussion that we have had previously, at five or five-thirty 
in the afternoon. I remember the House had adjourned, or at least he 
was back in his office. 

He had never seen me in his life before, and I had never!|seen him, 
and I don't know that I have ever seen him since. And I just dropped in 
and told him about this. The conversation wasn't more than five 
minutes long, and Mr. Ray didn't ask me anything or tell me anything. 
He just thanked me and said, "Well, I will -- Iam pleased to know about 


it and I will look into it,"" or something of that nature. 
* * * * 


[ 5661] 
[Tr. 145] 


Q. Did you talk to Senator Clifford Case of New Jersey? A. No. 
Q. Or his assistants? A. Yes. 
Q. You talked with them about this case? A. Yes, sir. | 
Q. With whom did you have contact, and what was the nature of 
those conversations, or what was the nature of that contact? A. I talked 
with his administrative assistants and at some point one of them asked 
me whether it would be possible for us to see if we could show them 
evidence of interest by Senator Case's constituents in this matter, in 
the form of some letters to him expressing that interest. 
And I don't recall that conversation in any great detail. It was a 
very brief conversation. And I think I told him I didn't know and wasn't 
sure, but that I would see. 
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And I believe in 1959 I told his assistants about the fact that oral 
argument would be forthcoming, and just 


[ 5662] 
[Tr. 146] 


simply advised them of that and their rights in connection with it. 

And the matter was not pursued at all, and I don't believe we 
discussed it any further. 

Q. I refer you to page 497 of the Joint Appendix, purporting to be 
a joint letter signed by Senators H. Alexander Smith and Clifford P. 
Case of New Jersey. You will note that letter is dated June 18, 1959, 
addressed to the Civil Aeronautics Board. 

Would you mind reading that, sir ? 

Did you furnish Senator Case or any of his assistants any in- 
formation upon which this letter was based or could have been based 
at that time? A. I don't recall doing so. 

It is entirely possible that I might have furnished either a copy of 
our request for a hearing or the Port of New York authority letter. I 
would -- I would guess it would have been more likely to have been the 
latter because that -- that governmental entity is partly operated by 
New Jersey, it is partly a New Jersey body, as I understand it. 

Q. Did you ever contact Senator H. Alexander Smith of New 
Jersey? A. No. 

Q. Anyone in his office, any of his aides, or assistants ? 


[tr 147] 


A. Mr. Royall, I believe I talked for a good three or four 
minutes about this with one of his assistants in 1957, but I -- I don't 
know what we went into; I imagine it would have been just the same 


very brief description of the fact that we were submitting this request. 
* * * * * 
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[ 5668] 
[Tr. 152] 


669 
[r. 153] | 


What publicity were you referring to? A. Well, as you probably 
know, Mr. Royall, there was a great deal of newspaper coverage of 
this case in the San Francisco area particularly, and -- San Francisco 
and the whole bay area, I should say -- and I was only referring to the 
hope there would be good press coverage of this decision, assuming it 
was favorable to us, and that interested people in the area would 
forward it to their Congressmen, or perhaps their Senators, in the 


role of constituents, if they saw fit to do so. 
Q. You said that 'The publicity should go to the CAB." | 


How did you propose getting that to the CAB? A. I don't think 
I did. It is one reason that -- I suppose I would have liked to have 
talked it over with these people, and I can't recall that we did talk it 
over, as a matter of fact. 

There were a number of instances where items which were 
scheduled to be discussed at these little meetings, were never |quite 
gotten around to, and I honestly don't remember that we actually re- 
viewed this. 

Q. You were placing this on the agenda with the 


[ 5670] | 
[Tr. 154] | 


| 
recommendation that "the full impact of this publicity should go to the 
CAB," isn't that right? A. Well, I -- it says in the first line, inny 


suggest that you consider the following for your agenda." 
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Now, there were many times where things that I would suggest 
for the agenda just didn't get on it. 

If each of six of us suggested five items, that is 30, and these 
were lucheon meetings, and those were -- you'd never have 30 items 
right out of hand. 

Now, I don't know that this ever got on the agenda but the point 
I was making a moment ago, was that even if it did, the agenda would 
only be five or six items long, and we wouldn't always cover the things 
on it then. 


[ 5672] 
['Tr. 156] 


Q. But you were going to get this communication to the Board. 
Was that going to be through rule 14? A. Oh, I -- Iam sure I had no 
specific thoughts in mind as to just what might be done. 

You must remember I was putting this up for discussion. 

And I would also call to your attentiqn, for whatever weight you 
want to give it, Mr. Royall, that in November of 1958 I was still 
relatively new in the job that I was then in in the Washington office. 

Q. You were a vice-president, weren't you? A. No, sir, I was 
an assistant vice-president, and I had been in that position a little less 
than five months. 

Now, as I say, you give that whatever weight you want to, but I 
am not so good that I know everything there is to know about that job 


at the end of five months. 
* * * 


[ 5679] 
[Tr. 163] 


Q. Did the question ever arise between you and Mr. Shipley, in 
discussions, as to the possible propriety of contacting Congressmen, 
and what might be the result of that? A. Yes, we reviewed it to reach 
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a decision as to what would be appropriate at that time, there being no 
case pending, and it being a strictly procedural matter, and there being 
no intention to discuss the merits, and I did not discuss the merits. 
We felt that under the circumstances the most appropriate thing that 
could be done, if a man was sufficiently interested and wanted to do it, 
would be to write a letter to the Board, because it was completely open, 
and a matter of public notice to everybody. It never occurred to us that 
there could be anything the least bit objectionable about that. 

Q. Did you report to Mr. Shipley as to the contacts made in this 
relation; and if so, the results of these contacts? A. No; I couldn't 
have, Mr. Royall, because I didn't know the results of them. Now, I 
may have told Mr. Shipley who I saw. 

Q. What I mean by the result, if you talk to a man you 
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know you have talked to him. A. That is correct. 
Q. If he expresses an opinion or asks a question, the results -- 
A. To that extent, yes. 
Q. You did report to Mr. Shipley? A. To that extent, you are 
quite right. I thought you meant whether he said he would write a 
letter, and what he would say in it, and I didn't have any knowledge of 
that. 
Q. Did anyone in American Airlines, particularly your superiors, 
ever instruct you, or warn you as to the propriety of making Congress- 
ional contacts, or civic organizations, or legislators? Was that ever 
discussed with any of your superiors with you as to how it should be 
done, and the proper way to proceed in making such contacts?| A. Not 
with my superiors do I recall, Mr. Royall. Very carefully with our 
counsel, 
Q. Would you please define what you mean, to be careful with 
your counsel? A. I said it was discussed very carefully with our 
counsel, and with careful attention to the wording of the rules and of the 
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principles of practice, and the practice of the Board over a number of 
years in construing and interpreting those. 


8 
he tes) 


Q. Specifically, did Mr. Jacob ever mention to you and Mr. 
Shipley about any possible difficulties that might arise from com- 
munications being engendered or solicited from persons? A. I can't 
recall specific conversations on that, Mr. Royall, It is possible that 
Mr. Jacob assured us of what we already knew, that was to be very 
careful of the understanding and interpretation of the laws, as our 
counsel explained to us, so we could proceed in a completely proper 
way. 

Q. Did you and Mr. Shipley confer directly with American's 
counsel, or was it as the result of someone conveying that information 
to you? A. Directly. 


Q. You did it directly? A. Yes. 
* * * 
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CROSS EXAMINATION 


BY MR. BEVANS: 
* * 


_————————— 1033 —___—___————[ 5730] 
[ 5729] 
[Tr. 211] 
Q. I want to review for a moment with you, because I didn't quite 
understand it, your testimony with respect to Senator Case. 
I believe you said that in a visit to Senator Case's office you had 
some conversation with an assistant of Senator Case about travel agents. 
Now, will you tell us the substance of that? A. Well, I think I covered 
it as fully yesterday as I can recall it, Mr. Bevans. The conversation 
was not about travel agents at all. 
One of Mr. Case's, or Senator Case's staff people asked me if we 
could show evidence of interest in American's position by constituents 
of Senator Case, in the 


(fhe. 212] 


form of some letters to Senator Case, and I don't remember the |specific 
answer I gave, but what it amounted to, I am sure, was that I didn't know, 
but that I would see. 

And then after that I called Mr. Shipley, sometime in 1959, when 
Mr. Shipley was in New York, and just relayed this request to him, and 
I don't remember following it up to find out what was done or anything 
else about it. 

Q. In other words, when you sought the support of Senator Case -- 
and was that through Mr. Zagoria? A. I believe it was Mr. Zagoria. 

Q. Mr. Zagoria told you that unless you could show Senator Case 


that his constituents were in support of your position, that you could 


not expect his support? 
MR. SEEGER: I object, Mr. Examiner. He is trying to St words 
in the witness’ mouth. 
MR, BEVANS: The witness can answer the question. It is a 
perfectly clear question, it seems to me. 
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EXAMINER STODOLA: Well, I don't think it is a correct para- 
phrase of the witness’ testimony yesterday. Now, if you want to para- 
phrase it correctly, you may do so, Mr. Bevans. 

MR. BEVANS: Let me let the witness paraphrase it again. 


[he. 215] 


BY MR, BEVANS: 

Q. Your request to Mr. Zagoria was for the support of Senator 
Case; is that correct -- the support of Senator Case for American's 
position? A. No, I wouldn't put it that way, Mr. Bevans. I don't really 
think we want to spend a lot of time on this, because I said to Mr. 
Royall -- 

EXAMINER STODOLA: Well, we are going to spend all the time 
necessary. 

THE WITNESS: All right, sure. Well, I understand that. Iam 
sorry, Mr. Examiner. But this is a point that Mr. Royall and I talked 
about at great length yesterday. I told Mr. Zagoria about the status of 
the case in 1959 and what he could do if he wished in connection with the 
oral argument. Now that is not the same as specifically going to him and 
saying, "May we have your support? Will you please come to oral 
argument," et cetera, which was not what I said to him. 

Now, then, I think -- 

Q. You reached the same result, though, did you not, Mr. Taylor ? 
A. Oh, I would have been happy if Senator Case had come to oral 
argument. 

Q. That is why you went there in the first place, isn't it, what you 
asked him directly or whether you did 


[ 5732] 
[Tr. 214] 


is not very important, but that is why you went there; isn't that correct, 
Mr. Taylor? A. To the extent that I would have been happy if he came 
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to oral argument, but I would not have been unhappy if he didn't, Mr. 
Bevans. I think you are trying to suggest that this was an all-out issue, 
that I really was living and dying on the question of whether Senator 
Case came to oral argument, and that just simply isn't the fact. 
Q. What we were addressing ourselves to, Mr. Taylor, was the 
context of this request of Mr. Zagoria for expressions of support from 
Senator Case's constituents. Now, can you tell me what Mr. Zagoria 
said to you in that connection? A. I already have, to the best of my 
ability, and I think what you then asked me was whether he made it 
clear that Senator Case would have no interest in it unless such con- 
stituents expressed themselves, and that is not the fact. 
Q. What was the context of his request that you get some -- 
A. Just as I have told you, it was an extremely brief conversation, 
Mr. Bevans. It couldn't have been over four or five minutes long, and 
it was not pursued. I did not talk with Mr. Zagoria about it again so far 
as I can remember. 
Q. Mr. Zagoria said what? Did he say, "If you 
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want Senator Case's support you had better get some expressions from 

his constituents"? Or did he say, "Why don't you get in some expressions 

from his constituents and then Senator Case can think about it ?" What 

was the exact context of that conversation? A. He didn't say either 

one of those things. I have told you, to the best of my ability, what it 

was he said -- | 
EXAMINER STODOLA: Apparently Mr. Bevans hasn't heard or 

hasn't understood. Will you repeat briefly what he said? 
THE WITNESS: Surely. As far as I can recall, after I had merely 


explained to him that oral argument would be forthcoming, and {the nature 


of the case, he just said, "Could you show us any interest in this matter 
by constituents of Senator Case in the form of letters to Senator Case ?" 


And I don't recall that there was any more to it than that, Mr. Bevans. 
* x * * * 
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[ 5788] 
[Tr. 269] 


CHARLES L,. STRICKLER 
called as a witness, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 


BY MR. ROYALL: 
* * 


[5813] 
[Tr. 294] 


Q. Now I will ask you if you contacted the Alameda Chamber of 
Commerce? A. I believe that I did. 

Q. Would you please explain what contact you had with that 
Chamber? A. Subsequent to the filing of the City and County of San 
Francisco answer, and motion to the same effect requesting immediate 
hearing to determine the need for a third San Francisco-New York Non- 
Stop Carrier, I called on the Alameda Chamber of Commerce to urge 
them to adopt a resolution supporting the position of the City and County 
of San Francisco. 

This I believe was done. 

Q. Do you know, or can you recall about what time this contact 
took place ? A. Well, I believe the -- the answer and the motion of the 
City and County of San Francisco was filed on May 7th, 1957. 

Iam guessing, but I strongly suspect that my visit to the Alameda 
Chamber was within a week or two following that day. 

Q. What if anything did you request that the Chamber of Commerce 
of Alameda do in relation to American's motion and San Francisco's 
answer? A. Well, in the -- the first place, Mr. Royall - I 
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[ 5814] 
[Tr. 295] 
want you to clearly understand that the contact I made with the Alameda 
Chamber of Commerce was to urge them to support the position of the 
City and County of San Francisco, it was not to do anything on behalf of 
American Airlines. 
And what I urged them to do was to adopt a resolution supporting 
the position d the City and County of San Francisco in their request for 
a hearing on the San Francisco Non-Stop matter. 
Q. At that time was the City and County of the City and County 
of San Francisco aware that you were engaging in such activities in 
gaining support for its answer? A. Iam fairly certain that they were. 


Q. Well, do you know, or don't you know? Can you state positively? 
A. Well, Iam reasonably sure, Mr. Royall, but again, this is three 
years ago, and Iam unwilling to rely on my memory. 
Q. What if anything did you state to the chairman or any official 


in that chamber as to what they should do with such a resolution, were 
it passed? A. I believe that I suggested that they file a copy of this 
resolution with the City and County of San Francisco, indicating their 
support of their position. 

Iam not certain of this, but I suspect I suggested that 
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they file a copy of it with the San Francisco Chamber of Commerce. 

I may have, but I am not at all certain, suggested that they file a 
copy also with the Oakland Port Authority, and the Oakland Chamber of 
Commerce. 

I believe, further, that I suggested that they submit a copy to their 
local Congressmen. And I believe that all interested parties -- I just 
am not clear beyond that. | 
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Q. Did you suggest that they transmit a copy of such resolution 
to the Civil Aeronautics Board or any members thereof? A. I didn't 
mean to omit the Civil Aeronautics Board. I am fairly certain I did, 
yes. 

Q. Did you on that occasion tell the Chamber of Commerce of 
Alameda in what manner the filing was to be made with the Civil 
Aeronautics Board? A. I don't -- I don't know what you mean, Mr. 
Royall, by “in what manner". 

Q. As to how it was to be transmitted and when it was to be trans- 
mitted, in what form it was to be expressed? A. Well, the form, I took 
it to be the standard resolution that the Alameda Chamber used. It was 
to be relayed through the mails. 

Q. Did you mention to them any procedural -- Board procedural 
rules that they were to follow in making a filing -. 
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with the Board? A. Iam not clear as to whether that was discussed or 
not. I just don't know. 

Q. Did you suggest to the Chamber of Commerce of Alameda that 
they forward things to their Congressmen with a view to getting their 
Congressmen to support the City of San Francisco in its effort to get 
the case set down for hearing ? 
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A. Idon't believe I suggested a letter of transmittal, if that is what 


you mean by the chamber to their Congressman, but I would -- 
Q. Go ahead. A. -- be candid with you and say that it was my 
hope that this would help convince the local Congressman of the vital 


importance of this matter to the Bay area. 


1039 ——————_[ 5822] 


Q. Did you furnish the Chamber of Commerce of Alameda any 
draft of a resolution which you desired that they might pass, or assist 
them in the preparation of such resolution? A. Iam sure -- reasonably 
sure that I made some suggestions to them as to what should be contained 
in their resolution, but I am not certain whether I gave them a draft. 

I don't believe that I did give them a draft of a resolution. 

Q. As related to the Alameda resolution and your contract with 
them, was Mr. Jacob or Mr. Shipley apprised that you had made this 


contact? A. Iam not sure that they were. | 
Q. Was the resolution passed while you were present or there at 
| 


Alameda, or was it sometime later? A. Sometime later. 
Q. Were you apprised of the fact that it was passed, and if so, 

how? A. Well, I was advised after it had been passed. Howl was 

advised I just don't recall. 


| 


8 | 
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Q. I will ask you whether or not you contacted the Oakland Chamber 
of Commerce. And in that again I refer to the dates, the time prior to 
the motion when you were first given your instructions by Mr. Jacob and 
Mr. Shipley, and up until the Board's order setting the case down for 
hearing and assigning it Docket 9214. The Oakland Chamber of Commerce ? 


A. Yes, I did. 
* 


[ 5822] 
[Tr a0) 


MR. ROYALL: Mr, C.R. Smith. 

Whereupon, | 

C.R. SMITH | 

called as a witness, having been first duly sworn, was examine and 
testified as follows: 

EXAMINER STODOLA: You may proceed, sir. 


{ 5822] —_____——_—_—_———_ 1040 
DIRECT EXAMINATION 
BY MR. ROYALL: 
Q. Ibelieve that your name is C.R. Smith, and that you are 
president of American Airlines, Mr. Smith? A. Right. 


Q. And I believe you were president of American Airlines during 


the dates of January 1, 1957 until the present? A. That's correct. 
* * * * * 


[ 5826] 
[Tr. 307] 


Q. Mr. Smith, is that newspaper report an accurate statement as 
to statements made by you at that time? A. That may or may not be. 

I think it might be interesting to know the background of the meeting 
which preceded the statement attributed to me there. 

We had some information from Boeing that they were doing some- 
what better on the 707 than they had earlier anticipated, ard they might 
be able to deliver the airplane somewhat earlier. 

That of course affected our plans and plans for service to some 
of these communities, and I went out to Boeing and spent part of four 
days there, first to visit the plant, and secondly to inspect the airplane, 
and third, to get up to date information on production schedule and 
delivery schedule. 

We were trying to keep the communities informed about the 
progress on the airplane, not only San Francisco, but Los Angeles, 
Chicago and New York, and the rest of the cities where we intended to 
operate the airplane. 

And I thought it would be well while I was in San Francisco to talk 
with some of the people there and bring them up to date about Boeing 
progress on the airplane and our plans for service. 

So before I went to Seattle I asked our San Francisco city 
manager 
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Mr. Startup, to see if he couldn't arrange a luncheon on November 4, I 
guess it was. And I suggested he ask some of the businessmen, some of 
the bankers and some of the people from the city organization, perhaps 
the airport manager, perhaps somebody from the city administration, 
and, if he wanted to, members of the press. | 
And thislucheon was set up for November 4th. I got to San 
Francisco on November 2nd, I believe, and spent the rest of that day 
and the next day inspecting our own facilities there at the airport and 
the ticket offices and the reservations offices. 
We had the luncheon on November 4th at the Bohemian Club. I 
don't remember the time -- the usual luncheon time. | 
I guess there were about a total of 30 guests there. | 
It wasn't a very long meeting, I guess we were there an hour and 
a half, including the luncheon. 
At the conclusion of the luncheon I took the opportunity to tell 
them something about the airplane and about some of our plans for 
service. 
Of course then jet airplanes were somewhat newer than they are 


now, and people had a lot of questions about speeds and carrying capacity 


and costs and lot of other things that are pretty conventional now. 
I devoted most of my time to the discussion of the attributes of the 
airplane. Now, I also said I had been up | 


[ 5828] | 
[Tr. 309] 


| 
to the Boeing factory, and I had inspected the airplane, I thought it had 
turned out quite well, that we were very much encouraged by some early 
deliveries, and perhaps we could start service earlier than we had 


anticipated before. 
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You have of course a very competitive situation between San 
Francisco and Los Angeles, like you do between other cities in the 
country, but especially marked there, and there had been long a desire 
on the part of both San Francisco and Los Angeles to have the first 
trans-continental jet service. 

We had planned pretty consistently to put the first jet service out 
of Los Angeles, and I felt some obligation to explain to the people of 
San Francisco why that was so. I told them of course that the jet 
airplane was basically a long-range airplane, it was best suited for 
that service, it could do it best in that service, and we had non-stop 
privileges between Los Angles and New York, and we intended to start 
the first schedule there. 

I explained to them the complexity of our route between San 
Francisco and Chicago and New York, and that is not always easy to 
explain to people who are not -- know nothing about certificates, because 
I think the usual person thinks that when three people have a certificate 
on the routes, their rights are probably about equal. 

But I tried to explain to them that while United and TWA 


[ 5829] 
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could operate non-stop between San Francisco and New York, we didn't 
have the privilege! of doing that, and therefore Los Angeles would 
obviously get non-stop service to New York, so far as American was 
concerned, first, unless that situation was later remedied. 

I said, however, that we had very definite plans to operate a 
service from San Francisco to Chicago to New York, and that would 
come sometime soon after the Los Angeles service started. 

The meeting was concluded about that time. There was no re- 
commendation, no request or no suggestion that anybody in the group 
do anything about the situation. 
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We told them what our problem was, and we said that we were 
going to try to have a hearing before the Board, to see if the situation 
couldn't be rememdied; we hoped that we would get a hearing, and we 
hoped that we'd have a favorable decision. But we suggested nophing 
for any of them to do. | 

After the meeting and after most of the people had gone, one of 
the reporters came up and said, "What do you think San Francisco 
could do to aid?" | 

And I said, "Well, you were here during the time that I was talking, 
and the principal thing we seek is a chance to get heard on this |matter, 
and anything that San Francisco can do to see that we get a hearing on 
the subject would be very helpful, I'm sure. And I hope we have a hearing, 


and 


830 
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I hope it turns out well. We are adequately prepared to sete a non- 
stop service, if it is permitted." 
So far as that specific language is concerned, maybe I said that 
and maybe I didn't. I don't know. 
But that might have been my specific language, and it might have 
been the reporter's interpretation of the language. 
But I have related the intent of the conversation the best I can, 
and I think it is a fair story about the meeting and the talk with the 
reporter. 
Q. Did you or did you not inform the group that '" a decision on 
whether a hearing will be granted is due December 1,' Smith said." 
Did you so inform the group at the luncheon, or the member of |the press 
subsequent to the luncheon, Mr. Smith? A. That I don't remember. 
I don't know whether I gave him the specific date or not. 
Iam sure that I indicated that we expected a decision sometime 
soon, but I don't know whether I knew anything about the date at that 
time or not. 
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Q. Was there any official meeting with the press, did you have any 
official meeting, a meeting with the press, other than the one that you 
detailed -- A. No. 


Q. -- just subsequent to the lunch? A. That was all. 
* pS * * * 


[ 5837] 
[Tr. 318] 


CROSS-EXA MINATION 

BY MR. BEVANS: 

Q. Mr. Smith, was your visit to San Francisco on November 
2nd through the 4th, which as I understand it, was a continuation of a 
trip you made to Seattle to the Boeing plant, and then you went to San 
Francisco on the return, on your way back to New York, was that stop 
at San Francisco, and the meeting that you held suggested to you by any 
other person in American, or was that your own idea? A. Oh, it could 
have been, it could not have been. There was nothing especially 
significant about the meeting in San Francisco. 

We felt a general obligation to keep all of these communities 
informed. 

We had meetings in Los Angeles, we had meetings in San 
Francisco, we had meetings in New York, we had meetings everywhere. 
Dallas. 

We were trying to -- we were trying to keep these communities 
up to date on -- on the advancement of the jet age. They were very much 
interested. 

The situation was changing quite rapidly. 

As a matter of fact, we advanced the starting date by 


838 
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some months just prior to the time I went to San Francisco. 
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It was nothing unusual, I wouldn't need any suggestion to -- we do 
that as a conventional part of our business, on all meetings of importance 


affecting the communities, at least we try to. 
* * * 


[ 5841] 
[Tr. 322] 


CROSS EXAMINATION | 
BY MR, RETT: 
Q. Mr. Smith, you stated several times that "we," had meetings, 
similar meetings with Los Angeles, Dallas, et cetera. 
Now, I would like to ask you, in referring to "we," did you 
personally have meetings with specific representatives in Los Angeles, 
Dallas, Chicago, et cetera, in late 1957 regarding the progress of 


American's jet service, or did you mean other people in the American 
| 


organization? A. Well, when I say "we," I mean to say people |who 
work with American Airlines. | 
I don't have any specific dates. I know that I had one or two 
meetings in Los Angeles personally. I don't -- I don't know whether it 
was before or after November 1957. | 
But we had a continuing project to have someone from the company 
visit these different towns and tell them how the jet program was coming 


along, and various people for the 


[tr. 325] 


company did it, participated in it. 
Sometimes I did, sometimes someone else did. 
But there was intense interest in the first jets to be operated in 
the transcontinental service, and we had a great many questions 


about them: | 
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"What kind of airplane is it, how fast is it, how many people does 
it carry, when are you going to have it in our town, are our runways 
long enough, do we have to do any improvenents to the airport?" 

We had a joint obligation with a lot of communities to keep up to 
date on the requirements, and I think we did a fairly good job on it. 

Q. Lappreciate that. 

I agree with you on that, but my question was just directed to this, 
Mr. Smith: Whether you participated in those more often or whether 
they were generally or more frequently carried on by other representa- 
tives of American Airlines without you? A. Oh, I would -- this is a 
sheer guess: I guess I did 15 or 20 per cent of them, and I guess some- 
one else did 80 to 85 per cent of them. 

Q. Just one question, Mr. Smith: This question and answer 
period of the members of the press on November 4th, this November 
date in San Francisco, was that question and answer period at the 
conclusion of the luncheon, but in 
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the presence of all the guests that had been invited? A. No, asI 
remember this specific reporter, he came up to me after luncheon and 
after most of the guests had gone. 

Q. And it was a separate press conference that you had then ? 
A. It wasn't a press conference at all. I was still there, I was host, 
and he came up to me and said, ''You made an interesting presentation 
What can San Francisco do to be of aid? 

Q. You don't recall who else was there at that time, I assume, 
Mr. Smith -- that is some time ago? At the time this reporter came 
up to you? A. Who was -- who was remaining in the room? 

Q. Yes. A. No, no, Idon't. I guess half the people had gone. 


MR. RETT: That is all Ihave. Thank you. 
* * * * 
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[Tr. 325] 
CHARLES STRICKLER 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (CONTINUED) 


BY MR. ROYALL: 
* * 


[ 5850] 
[Tr. 331] 


Q. Was there any reason why you did not contact them personally ? 
Some of these were right in the immediate area, were they not? San 
Francisco? A. I believe some of them were. The reason I didn't was 
very simple. I had too many other things to do in this period of| time. 


the. 382 


Q. Did you or did you not state to Mr. Stout and Mr. Hamilton 
didn't 


when they talked to you in response to a question as to why you 
talk to these Chambers of Commerce, "It was my understanding that 
others would talk to at least some of the other Chambers of Commerce 
which you just mentioned." Did you or did you not make that statement? 


A. I believe I did. | 
EXAMINER STODOLA: You mean other than American?) Is that 


implied there ? 
THE WITNESS: Yes, and Mr. Examiner, it was my understanding, 
belief at the time that the resolution, I believe, of the City of San 
Francisco, was to be sent to these various chambers of commerce, and 
I was also under the impression that the resolution of the Chamber of 
Commerce of San Francisco was also to be sent to these outlying, 


surrounding Chambers of Commerce. 
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Q. Did you instruct or suggest that any other personrel from 
American Air Lines contact Chambers of Commerce in San Francisco, 
the San Francisco Bay Area, other than the ones that you personally 
have stated that you contacted? A. Yes, I did. 

Q. Could you name some of those and the persons whom you 
instructed to contact them? A. The names of the Chambers of 
Commerce I feel sure are included in the list that you mentioned pre- 


viously, although 
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[ir. 335] 


I cannot be certain that every one of those was included. The people at 
American Air Lines whom I requested to contact these Chambers include 
the Sales Manager at the time, who I believe was Mr. Startup, and a few 
of his zone sales managers. 

Q. Do you recall who some of those zone sales managers were 
during the period January 1, 1957 to January 13, 1958? A. Ican give 
you the names of the zone sales manager, but I can't be certain whether 
or not all of them were instructed to contact any of these Chambers of 
Commerce. Now, Mr. Jack Watkins is the Sales -- 

Q. Would you limit your answer to the ones whom you instructed 
to contact these Chambers? A. To the best of my memory, yes, I 
will. I believe that Mr. Jack Watkins of Oakland area was there, and 
Mr. Jack Brennen of the Peninsula area was there. 

Q. What were your instructions to these people that you have just 
mentioned, Mr. Startup and the two zone managers, as to what they should 
attempt to do and as to how they should attempt to accomplish whatever 
you were directed to do? Would you please explain that? A. Certainly. 
As best I can recall, the whole matter was reviewed with these individuals 
starting with our motion, including the answer of the City and County of 
San Francisco, and I am reasonably certain that the Chamber of 
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[Tr. 334] 
Commerce had at that time adopted a resolution supporting the position 
of the City and County of San Francisco, and I asked them to contact 
certain of the smaller Chambers of Commerce in the area surrounding 
the Bay area, asking them to adopt a resolution supporting the position of 
the City and County of San Francisco, and possibly included in that was 
the position of the Chamber of Commerce of San Francisco. | 
Q. Did you instruct these personnel as to what disposition, if any, 
was to be made of such resolutions, were they passed by the Chamber 
of Commerce of the City or town that they were to contact? A. Well, 
included in those instructions certainly would have been a request to 
send a copy of any resolution adopted to the City attorney's office of 


San Francisco, I would believe to the Chamber of Commerce of San 
Francisco, to their local congressman, I believe the Civil Aeronautics 
Board, and other interested parties. 
Q. Could you tell the Chambers they were instructed, these 
gentlemen were instructed to contact by name ? A. Ican't give you a 
complete list, Mr. Royall. Iam not that familiar with it at this point. 
Q. Could you give us an estimate of the number of Chambers that 
would have been involved in your requests to these gentlemen, that is, 
the number of Chambers in the San Francisco Bay area? 


[ 5854] | 
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| 
A. Well, the way it was determined, I am reasonably certain was that we 


listed the Chambers of Commerce in the area known to our salespeople. 
Now, just guessing, I would say it would be under ten, although it well 
may have exceeded that number. I can't be certain. 
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Q. Were your salesmen given any direction in regard to contacting 
City officials or civic organizations within the same area, encompassed 
by those Chambers of Commerce? A. Other than the City and County 
of San Francisco and the City of Oakland ? 

Q. Yes, other than those. A. The only other I can think of is 
San Jose. 

Q. AsI understand your answer then, your directions to Mr. 
Startup and the other two zone managers were to limit themselves to 
Chambers of Commerce in the Bay area, is that correct, or is that 
incorrect? A. Well, as I say, I think that I asked that they contact 


San Jose as well. 
Q. But that would be the only City that you recall having directed, 
that you directed them to contact outside of the Chambers of Commerce? 


A. That is the only one I can recall. 
* * * 


[ 5883] 


Volume 4 
July 20, 1960 


* * 


[ 5886] 
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Whereupon, 
CHARLES L, STRICKLER 
resumed the stand, and testified further as follows: 


[ 5887] 
[Tr. 366] 


DIRECT EXAMINATION ( CONTINUED) 
BY MR. ROYALL: 


* * 
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[Tr. 386] 


Q. Mr. Strickler, could you detail to us the extent of your 
cooperation with the City Attorney's office in the preparation of 
evidentiary matters brought out in the hearing in San Francisco 
I believe in the sessions in Washington? | 

EXAMINER STODOLA: Speak a little louder, please, Mr. 
Strickler. They can't hear you. 

Q. Yes. 
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[ Tr. 387] 


A. From the very beginning, that is, from my initial contacts with 


people in San Francisco, I made it abundantly clear to the City Attorney's 
office that I was available to render any assistance that I could /in the 
preparation of their case; not only -- I go back actually before the 
preparation of their evidentiary case, but any aid that I might be in 
filing their answer and motion in support of an expedited proceeding. 
I worked very closely with the City Attorney's office. I had 
many discussions with that office. 
I would make suggestions to the City Attorney. He would| make 
requests of me. I would try to fulfill those requests. 
We would discuss the requests that we made, in very great detail. 
And I suppose in substance I gave him every assistance that I could, 
and he wanted. 
Q. Were you aware that the City Attorney's office was forwarding 
resolutions to the various civic bodies, chambers of commerce in the 
San Francisco Bay area? Were you aware of that fact, sir? A. Yes, 
the City Attorney's office and I sure discussed that. 
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Q. Did you in any way coordinate -- A. And may I add, I believe 
this can be checked by the City Attorney's office, but it is my recollec- 
tion, as I 
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am trying in my mind to review the resolution, that it states in their 
resolution, or resolution of the PUC, to whom copies of that would be 
sent. 

Now, maybe I am wrong, but that is the recollection I have of 
their resolution, but in addition to that, as I stated, the City Attorney's 
office and I had conversations about this. 

Q. Did you coordinate your activities in support of American's 
motion and San Francisco's, and motion thereto, with the City Attorney's 
office? A. I was very much aware of the content of American's motion 
for an expedited hearing. 

I helped prepare that motion with our lawyers and I helped develop 
some of the economic arguments contained therein. 

I coordinated as best I could that filing with the filing of the City 
and County of San Francisco. I advised them as to what our motion was 
going to contain and in order to make their answer the most effective 
answer which they could file, I tried to eliminate any duplications as 
much as I could, and made suggestions some of which were accepted, 
some of which were not, for incorporation in their answer. 

I did coordinate our efforts in that regard. 

Q. Subsequent to the filing of American's motion on May 3, 1957, 


and San Francisco's answering motion 
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in response thereto, did you continue your coordination with the City 


and County of San Francisco, in relation to those, the motion and answer 
and motion? A. I’believe there was only a four-day interval between 
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our motion and their answer but I would answer maybe to save some 


questions, I coordinate very closely American's evidentiary case with 
the evidentiary case of San Francisco, the Camber Oakland, throughout 
this entire proceeding. 


Q. Very good, Mr. Strickler. 
* * * 


20 
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Q. Did you appear before the full Commission, or what is jit? 
A. Well, as I stated from the beginning, Mr. Examiner, I had a visit 
first of all with the president of the PUC and the airport manager, at 
which time it was discussed how and who was to proceed in requesting 
a hearing. 
From that point I had visits with individual members of the PUC, 
other than Mr. Martin. Now I don't recall at this point whether it was 
before or after May 3rd, the date on which we filed our motion, but I 
suspect that it was prior to that time, but as I stated also, it is necessary 
before the City and County of San Francisco can participate in almatter 
before the Civil Aeronautics Board, it must receive authority and in- 
structions from the Public Utilities Commission and I believe in! the 
form of a resolution. 
Now since the PUC had this interest in this matter, it requested 
that the parties concerned appear before the full commission on/a certain 
date to argue pro and con the question of whether or not the PUG should 
adopt a resolution directing the City Attorney's office to support the 
need for hearing. 
Now this date was set -- and I assume the other carriers did as I 
did, prepared their arguments to advance to 
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the PUC; they called on us. I believe I appeared first; I got up before 
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the PUC, the five members of this commission, and explained to them 
why, in our opinion, they should support the need for a hearing. I 
believe Mr. -- 

Q. At that moment you were arguing only the need for a hearing? 
A. The need for a hearing, yes, sir, not whether or not they should 
support American Airlines, simply the need for a hearing. 

Q. Proceed.’ A. There was a representative from both TWA and 
United present. 

Q. Who were they? Do you know? 

MR. NEEDLES: Mr. William Hanley represented TWA. 

EXAMINER STODOLA: Who? 

MR. NEEDLES: William Hanley. 

‘ EXAMINER STODOLA: How do you spell his name? 

MR. NEEDLES: H-a-n-l-e-y. 

BY MR, ROYALL: 

Q. Do you know who represented United? A. Mr, Warren Burke 
represented United, and they presented their arguments as to why the 
PUC should not adopt a resolution supporting the need for a hearing. 

After those arguments in the absence of the carrier representatives 
they took a vote, and I believe it was a unanimous vote to urge the need 


for a hearing. 
* 


[ 5927] 
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EXAMINER STODOLA: Mr. Royall, you may proceed. Before you 
proceed, sir, I meant to ask one further question, as to whether you had 
any further appearences before any other group in the Bay area besides 
the PUC, of the nature that you had before the full PUC. 

THE WITNESS: Yes, there were appearances made before the 
San Francisco Chamber of Commerce; the aviation committee of the San 


Francisco Chamber of Commerce called a meeting requesting a re- 


presentative of the various carriers concerned in this matter to appear. 
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Again I represented American Airlines and gave a 
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presentation as to why the Chamber of Commerce should adopt a 
resolution supporting the need for a hearing. Also, Mr. Warren|Burke 


of United appeared and made arguments in opposition to it. 
I don't recall the gentleman's name from TWA, but I do recall 


there was a representative from TWA present. I think it was significant 
that Southwest Airlines, now Pacific Airlines, also appeared there and 
made arguments in opposition to the adoption of the resolution by the 
Chamber of Commerce in support of a need for hearing. 
This meeting followed the meeting of the PUC. It was after they 
had adopted their resolution, and I recall that Mr. Frank Needles was 
there from the office of the City Attorney of San Francisco, and he urged 
them to adopt the resolution, I believe in support of the City and/County, 
which was in support itself of the need for a hearing. 
Again, as I recall, the representatives of the carriers were excused 
from the room, at least I was, Iam not sure about the other carrier 
representatives, at which time a vote was taken and this resolution was 
adopted by the very narrow margin of 10-to-8 in support of a resolution 
urging the need for a hearing. 
EXAMINER STODOLA: Were there any similar appearances before 
any other Chambers of Commerce or any other cities in the Bay area? 
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THE WITNESS: To my knowledge there were no other collective 
meetings. As we know now, I did appear before the Alameda Chamber 
of Commerce. I did not appear as such before them, but I had a visit 
with certain members of the Alameda Chamber of Commerce. 
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I also was aware there had been visits from the other air carriers 
to the others, the Chambers of Commerce. I was not present at the 
time, nor were there meetings called by these Chambers of Commerce 


to hear all of the carriers at the same time. 
* * * 
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Whereupon, 
ROBERT S. SMITH 
called as a witness, having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. ROYALL: 

Q. Ibelieve your name is Robert S. Smith, and you are employed 
by American Airlines, is that correct? A. Thatis right, yes. 

Q. Were you employed by American Airlines--or have you been 
employed by American Airlines from January, 1957 to the present time ? 
A. Yes. 

Q. Will you please state in what capacity -- capacity or capacities-~ 
you have been employed by that airline since January 1, 1957? A. In 


1957 I was manager -- we call it zone manager -- of New Jersey, zone 
or district. 

And in 1958 I was moved into New York as Metropolitan sales 
manager, which capacity -- in which capacity I was in charge of all 


direct sales of the New York District, which encompassed New Jersey, 
New York, Long Island, Westchester. 
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Q. Do you know the approximate date in 1958 at which you moved 
| 
into the position of Metropolitan sales manager in New York City? 


[ gen | 


A. This would be -- well, let us see. It would be the latter part of 1958, 
probably around October, as I remember. | 
Q. Mr. Smith, were you aware in 1957 or in 1958 of American's 


application on file with the Civil Aeronautics Board requesting non-stop 
authority between New York and San Francisco? A. Yes. | 

Q. Were you present during the year 1957 and 1958 when [that case 
or that application of American's was discussed by any personnel of 
American Airlines? A. Not that I know of, no. 

Q. Were you present at any meeting in the summer or early fall 
of 1958, when this case came up for discussion? A. Not this case 
specifically. We had regional sales meetings, and in that -- we had a 
little different organization in those days than we do now. 

And we had regional sales meetings, in which our -- a discussion -- 
we had visiting people from other departments who attended our meetings, 
flight, legal and so on. And just general discussion of various routes, and 
what the legal department did, more or less as general information. 

That is the only thing I can think of where it might have been 
mentioned. 
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Q. Specifically did Mr. Dwight Taylor ever discuss the American 
application in this market, the New York-San Francisco ~- A. |Well, 
Dwight Taylor -- | 

MR. SEEGER: Excuse me, are we talking of the same time, now? 
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Q. Yes, Iam talking in about 1958, at any time did Mr. Dwight 
Taylor discuss this particular case with you? A. Well, Mr. Dwight 
Taylor was the person who gave us a talk at our meeting. 

But specifically discussing only -- at the meeting discussing the 
general San Francisco and other cases which we had, but no specific 
discussion in this case per se. 

Q. Was this case mentioned by Mr. Taylor at such a meeting ? 
A. I would think probably it was, yes. 

Q. Well, now, you can answer: 

Do you know, or don't you, Mr. Smith, now? We are not after 
probabilities, either you know or don't you ? A. No, I know that. I 
know that. 

Q. Did Mr. Taylor discuss it in your presence, or was it brought 
up by another party at such sales meeting? A. I would think this might 
have been discussed. You 
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are saying I can't discuss probabilities, and lam trying to go back and 


reconstruct in my mind just exactly what was brought up this night. 

Q. I want you to take as much time as it is necessary to deliberate, 
I don't want to rush you into an answer or get you to say something you 
are not certain of. 

I want you as nearly as you can to give us a precise answer, if 
it is possible. A. I can't recall what was discussed at that meeting. I 
know that rates -- or that routes were discussed, and rates were dis- 
cussed, but whether this specific -- Iam sure the San Francisco thing 
was mentioned, along with the general background of his department, 
what it did. That is what -- that actually is what the discussion was on. 

Q. Then the New York-San Francisco Non-Stop application of 
American was discussed, isn't that right, Mr. Smith, by Mr. Taylor? 
A. So far asIcan recall, it was brought up. 
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Q. Is that your recollection today, that it was brought up? 
A. That is right. | 
Q. Can you pinpoint the approximate date of that meeting to which 
you have just referred, where Mr. Dwight Taylor brought up the subject 
of New York-San Francisco 
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Non-Stop? A. I would expect probably this was some time in May or 
June. Probably. 
@. What year, sir? A. Well, I would again think 1958, 
That can be checked, the meeting we had down there -- I suspect 
it is on record, when these various meetings were held. | 
Q. Was the New York-San Francisco case discussed at more than 
one meeting, and if so, would you detail those meetings ? A. No. 
Q. Just one meeting? A. Just as far as I know, any meeting that 
I attended, and then it would not be a discussion of the San Francisco 
case, it was just in the general operation of that department. | 
That is the only meeting I attended that we had a representative 
from Mr. Taylor's department. 
Q. During that particular conference or immediately thereafter, 
did you make any suggestions or discuss with Mr. Taylor any possible 
activity on your part or the part of any sales representatives in relation 
to that case? A. Yes. | 
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Q. Would you please -- excuse me, go ahead. A. Yes. | 

I discussed with Mr. Taylor, and I would like to clarify this point: 
I don't know whether it was immediately after this meeting I happened 
to be down in Washington for another meeting, having nothing to do with 
this -- it was a Chamber of Commerce which I also talked with Dwight 


about the reaction of some of the accounts in the area in so far as the -- 
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their interest and their difficulty in getting San Francisco space, and 
many of these people had expressed to me that they were interested in 
another carrier going into the San Francisco area as a non-stop. 

Q. Was the subject discussed by you or Mr. Taylor as to the 
activity or possible activity of participation or support, of travel agents 
in the New York Metropolitan area or New Jersey area in this case? 

A. No, not travel agents along, general -- general customer participation. 

We had several companies that were interested. We didn't limit 
any of our discussion -- in fact I don't know if it came up about travel 
agents, per se, but customers, both our -- our -- which are travel 
agents and commercial accounts, as we refer to them. 

And we did have -- 
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Q. Were travel agents mentioned as possible contacts by you or 
Mr. Taylor during that discussion? A. They could have been, as 
customers. But this I can't -- I was talking about -- talking any time I 
discussed this, that general approach was on customers; and travel 
agents of course are our customers. 

Q. Mr. Smith, do you recall several weeks ago an interview had 
between you and Mr. Robert Rickey of the CAB's investigative staff in 
relation to this case, here in New York? A. Well, not several weeks 
ago, I think this was just about a week ago. 

Q. Avery short time ago? A. Yes. 

Q. And Mr. Rickey was talking to you about your activity in this 
case, if any, isn't that right? A. That is right. 

Q. On that occasion, did you or did you not state that you attended 
a quarterly meeting of American's eastern regional sales managers 
which was held ini Washington, D.C., during the summer or early fall 
of 1958 -- did you or didn't you make that statement to Mr. Rickey ? 

A. I did. 
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Q. Furthermore, in that same conversation with Mr. Rickey did you 
or didn't you make this further statement: 
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"At this meeting Mr. Dwight Taylor talked to the group about 
American's pending route cases and a variety of subjects. During the 
meeting you stated -- you suggested to Mr. Taylor that it might be of 
assistance to American in the New York-San Francisco Non-Stop Case 
to contact travel agents to determine whether they felt additional San 
Francisco-New York Non-Stop service as needed, and if so, have them 
write their Congressmen urging them to appear in an oral argument in 
behalf of American." 

Did you or did you not make such a statement? A. No, not to my 
knowledge, on travel agents. This was general customers. 

If I -- am sure if I said travel agents, if you have that in) your 
record, it was general customers. 

We never at any time intended this to be concentrated at travel 
agents. 

Q. Iam not asking you what the intention was, I am asking you if 
you made a statement like that to Mr. Rickey? A. Idon't remember 
making a statement about travel agents. I remember making a statement 
about customers. 

At the -- at that state of the game I think we were checking in the 
agency section, on the files. 

Q. Did you make the remaining part of that statement, 
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with that one exception, that you did not specifically mention travel 
agents? A. Could I have that statement again ? 
(Last question read.) 
THE WITNESS: No. 
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MR. SEEGER: May I interrupt you for just a moment now. 

Was your statement that the enforcement investigator's notes 
show this was a regional meeting ? 

I don't understand this, I am confused by the time here. 

MR. ROYALL: I merely asked him if he was talking about -- do 
you wish that I repeat -- 

MR. SEEGER: I would just like to know what dates we are talking 
about. I seem to have lost track of that. 

MR. ROYALL: The statement which I asked him to be made, that 
was with respect to American's Eastern Regional sales managers 
meeting, which was held in Washington, D.C., during the summer or 
early fall of 1958. 

Summer or early fall of 1958. 

THE WITNESS: In the statement as read back to me you said: 
"During the meeting." 

No, I didn't do this during the meeting. I discussed with Dwight 
after the meeting, Dwight Taylor. 

And as I said before, Iam not clear as to whether it was 
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after this meeting or subsequently, when I was in Washington, and saw 
it, when I was attending a Chamber of Commerce meeting down there 
for the State of New Jersey. 

But I did discuss this with Dwight, but not specifically -- nothing, 
as I remember, applying to travel agents as such. 

Customers, but not travel agents. 

Q. Did you at the sales meeting or at a later time in Washington, 
at the -- A. This would be a Chamber -- 
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Q. -- or at the Chamber of Commerce meeting subsequent to that 
regional sales meeting, make a suggestion to Mr. Taylor relating to 


contacting to individuals or accounts in the New York area with a view 


to having them write their Congressmen urging them to appear in oral 
argument on behalf of American? A. Well, let me put it this way: When 
you say "suggest," this was in a general conversation, not ata meeting, 
when I was talking with Dwight. | 

And I, as I remember, in discussing this thing said there were a 


lot of people, a lot of our customers who were interested in additional -- 
in additional service. I had talked, in discussing with Dwight, about the 
fact there were customers in general who were interested in more service 
in San Francisco, because of the fact that they were not able to get space, 
or for some other reason, 
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and that these customers might be interested in this case. | 
Q. Now, you have made quite a long statement there, Mr. Smith, 
but my query is: Did you suggest to Mr. Taylor or did he direct you to 
see if customers in the New York area might be induced or requested 
to write letters to their Congressmen, urging them to appear at the oral 
argument in favor of American? A. No, not at that -- that is the -- at 
a later time I was contacted, not by Dwight at this stage of the game, but 
by Morris Shipley, to contact customers again -- which we did +- who 
yould be interested and do this one -- when we made our routine calls, 
| 
Q. In other words, when did Mr. Morris Shipley tell you to have 
your sales representatives, or you or your sales representatives, go 


to write their Congressmen to appear at the oral hearing. 


ahead with this project of eliciting such support from customers? 

A. That was some time in -- this was some time in the spring of 1959. 
I would say probably about the latter part of -- I don't know, the 

latter part of March, the early part of April. 
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Q. 1959? A. This was in '59, because I was definitely in New 
York, 
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and I had moved into a new home. 

So this is -- 

Q. What was the date of this Chamber of Commerce meeting, 
when you -- A. This came up once a year, to answer your question. 

This was the state -- New Jersey State Chamber of Commerce 
dinner for the Congressmen and Senators, and it was different dates -- 

Q. Do you know what date it was held in 1958? A, No. Iam 
trying to go back and reconstruct when this was held in 1958. 

Q. What city was that held in? A. It was held in Washington, 
held in Washington. And the dinner was at the Mayflower Hotel. 

Q. Now, as a result of your instructions from Mr. -- 

MR. BEVANS: Was that question answered, Mr. Royall? 

THE WITNESS: No, it hasn't been yet. I am trying to -- trying 
to figure out when this -- when these -- I would say some time -- it 
seems to me some time in May or June. 

BY MR. ROYALL: 

Q. Of what, 1957, 1958? A. 1958, 1959. I didn't get down to the 
1959 one. Down there for another meeting. 

I am trying to sort these meetings out in my mind, as to when they 
were. It seems to me that the Jersey Chamber of 
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Commerce was in'195 --was in the latter part of May or the first 
of June 1958. 

And I was down in Washington -- I had been down there several 
times for different types of meetings. 
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This is -- this is the difficulty, in trying to sort it out. 
But did I answer your question here, the meeting of '58? | 
Q. Was in May? A. May or June. 
Q. May or June of 1958? A. Yes. 
Q. And your suggestion was that these customers be urged to 
appear -- or rather to write their Congressmen -- A. No. | 
Q. -- urging them to appear at the oral argument in behalf of 
American? A. No. This was not a suggestion. I'd like to clear that 
point up. This was not a suggestion as such. 
This was in a general discussion, and where I apparently said -- 
and this is the way, it is the only way I can reconstruct -- I said there 
are a lot of customers, that are interested in better service into San 
Francisco, that they had difficulty in getting space and getting schedules, 
and that these customers had told this to me, and to | 
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my sales representatives in making their sales calls. 
And I thought that they would be interested in additional. ‘But 

this was not in a form of a suggestion, this was just a general discussion 

which I had with Dwight. | 
Q. Well, what if anything did you suggest to Mr. Taylor that these 


people might be asked to do in order to make their wishes felt or known? 

A. I said that I thought that they might be interested. | 
Q. In doing what? A. In an additional service into San Francisco. 
Q. Yes, that is correct, but did you suggest any means by which 


such people who were dissatisfied might make their wishes known, and 
to whom? A. No. 

Q. You did not? A. I suggested that they were interested in 
additional service, and I thought -- that is about -- that is about it. 
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Q. Well, Mr. Smith, I am having difficulty with your various 
answers here, and I thought you had testified a few minutes ago as to 
my question as to whether or not you questioned or mentioned the 
possibility of "contacting customers to determine whether or not they," 
the customers, "would write their Congressmen urging them," that is, 
the Congressmen, 
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"to appear at oral argument in favor of American." 

Now, I thought your answer was yes to that, is that correct? 

A. No, my answer is not yes to that. At this point I didn't know of any 
oral argument. 

My only point in discussing this --and it came up in the general 
discussion -- was that these people were interested in additional 
service into San Francisco. 

We had a lot of customers that felt additional service was 
warranted. At that stage of the game I didn't know of any oral argument, 
or oral discussion, 

Q. Then you did not suggest any activity to Mr. Taylor that might 
be carried out in making the wishes of such customers know, is that 
right? A. That is about correct. 

Q. And that would be true as to travel agents, too, that you made 
no suggestion or you participated in no discussion relating to the manner 
in which such customers might communicate with other people in 
making their wishes known? A. My only thought was that these people 
would be interested in additional service, and this is what we were 
discussing. 

But so far as how to do this, I myself was no authority on that. 
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Q. Then you made no suggestion in that relation in your discussion 
with Mr. Taylor either at the regional sales managers meeting or at the 


subsequent Chamber of Commerce meeting to which you have referred ? 
| 


A. It never came up at the regional sales managers meeting as ‘such, 

because it was strictly -- this was strictly more or less of a talk by 

Dwight Taylor. | 
Q. Then you feel it was at the Chamber of Commerce meeting ? 


A. It would have been after. This was not at a meeting. This was in 
discussing with Dwight after some meeting. This I remember. 


Q. Well, I'd like to pinpoint that date as closely as you can where 


this discussion came up, where you mentioned the fact that there were 
dissatisfied customers in the New York area, and with Mr. Taylor. 
Now, when and where can you identify when and where that 
discussion took place? A. Well, the best time to tie this down at this 
regional meeting, at the Chamber of Commerce meeting, and these 
dates seem to coincide. | 
It was some time I would say in the latter part of May or June 
1958. 


Q. Did Mr. Taylor subsequent to May or June of 1958 ever 
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discuss that matter with you personally again? A. No. 
Q. He did not. A. No. 
Q. Then the next discussion you had was with Mr. Morris Shipley, 


is that correct? A. That is right. 
Q. Did Mr. Shipley refer to the fact that you had eauoned any 
such thing to Mr. Taylor in the past? A. No. 
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Q. What if anything did Mr. Morris Shipley tell you or instruct 
you or advise you to do in relation to such persons or customers? 
A. Mr. Shipley told me that the oral hearing was coming up, and this 
is -- by the way, is about the first time I heard of this oral hearing -- 
just that I get in touch with our customers, those customers who might 
be interested in additional service into San Francisco, and request that 
if they felt they could, or would, they would write their Congressmen or 
Senators to appear at the hearing. And -- 

Q. I think you adverted to this previously, but I would like to 
understand you thoroughly. Did you state that you took customers to 
mean travel agents, it would include travel agents? 
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A. Customers would -- yes, our customers were travel agents, com- 
mercial accounts, military. 

When I refer to customers, this is what I mean, it is a cross- 
section of our -- 

Q. Now, in response to Mr. Morris Shipley's direction -- I believe 
he was vice-president at that time, isn't that right, sir ? A. Yes, at 
that time he was. 

Q. Vice-president of American Airlines? A. Yes. 

Q. -- what if anything did you do to carry out Mr. Shipley's in- 
structions? A. I communicated these instructions to my managers, and 
I had a manager in New Jersey, and a manager of agency sales and a 
manager of commercial sales in New York. 

Q. Would you please state what those gentlemen's names were 73 
A. Yes, these -- George Smith was the manager in New Jersey. And 
Art Thompson, was the manager of commercial passenger sales in New 
York. And Jim Mansfield was the manager of agency sales in New York. 

See, we broke down in New York a little differently than in New 
Jersey. 
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Q. What did you tell these gentlemen to do in relation 
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to the San Francisco-New York Non-Stop case? A. Pretty -- pr etty 
much the same thing that Moe told me. 
Q. That who told you? A. Morris Shipley. 
Q. Morris Shipley told you? A. I asked that -- that they 4 in their 
next meeting with the salesmen or their sales representatives, which 
they had once a week, that they ask their sales representatives on their 
routine calls to -- where they thought with propriety that the people 
were interested in this San Francisco deal -- ask the customers if they 
would contact their Senators or their Congressmen to appeal -- to appear 


at the oral hearing. 
Q. Did you receive a report from your -~ I believe you called 


them managers -- A. Yes. 
Q. -- as to the results of their contacts in this regard? A. No 

specific report, no. I didn't ask for any report, and didn't get any. 
Now, I -- I sat in on some of the staff meetings at a later, date, 

after this was done, to find out what the reaction was. 


Q. Did you ever see or know of any response by any 
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of the customers in writing to their Senators or Congressmen about 
the case -- A. Well, I-- 
Q. -- as a result of the activities of the gentlemen you clenticied? 
A. No, I didn't see anything. I -- they naturally reported on -+ at the 
meetings, again, on the overall reaction, and this was pretty much 
generalities, as to how the various people they had approached had felt 
about the San Francisco case, and about writing letters or sending wires 
in; sir. 
But I didn't ask for any report, nor received any report; hor did 
I see any letters that had been written, | 
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Q. Did anyone in American Airlines in an official capacity ever 
warn you or tell you to avoid any possible impropriety on your part or 
the part of your managers in making approaches to customers? A. No. 

Warn me of an impropriety? 

Q. Of any possible impropriety, or to be careful in making these 
contacts, or any special instructions -- A. No. 

Q. -- as tohow-- A. No, Inever -- 
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Q. -- just -- A. This was just -- resulted from a phone call 
which I got from Morris Shipley, and there were no instructions as 
such, no. 

MR. ROYALL: That is all we have on direct, sir. 

EXAMINER STODOLA: Counsel may cross-examine. 

Mr. Bevans ? 
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CROSS’ EXAMINATION 
BY MR. BEVANS: 

Q. Mr. Smith, Iam somewhat confused. You placed the regional 
sales meeting in Washington in the summer or early fall of 1958; and 
then you placed the New Jersey Chamber of Commerce meeting as in 
May or June of 1958; and yet I think at two or three points in your 
testimony you indicated that the Chamber of Commerce meeting was 
subsequent to the sales meeting. . 

I am not trying to confuse you, Mr. Smith, but is there some way 
we can pin this down? A. I might be confusing you on that. Iam pretty 
sure that the Chamber of Commerce meeting was before our sales 
meeting, if this helps clarify it. 
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I also stated that I had been down in Washington on several other 


occasions, but so far as I can reconstruct this thing, it was either the 


Chamber of Commerce meeting or our regional staff. 
Q. Do you have any records, diaries or other papers which might 

indicate the exact date of the meeting that you had with Mr. Taylor? 

A. No, because this was not a meeting as such; this was ina discussion 

which I had with him. It was a personal discussion -- I think only 

Mr. Taylor and myself. | 
MR. WESTWOOD: Mr. Examiner, if any counsel desire, we will 

try to ascertain the exact date. There is no point in having any confusion 

about that New Jersey Chamber of 
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Commerce meeting. 

THE WITNESS: No. That can be cleared up very easily.) 

MR. BEVANS: And of course your Eastern Regional Sales 
meeting, that should be easy. | 

MR. WESTWOOD: Yes. 

MR. BEVANS: I think those two dates might help. 

MR, WESTWOOD: All right. 

EXAMINER STODOLA: Very well, Mr. Seeger, will you 
that then ? 

MR. SEEGER: Yes, I will, Mr. Examiner. 

BY MR. BEVANS: | 

Q. As I understand the customer support that you hoped to elicit, 

that would come from, possibly, large corporation users of air travel, 


among others. A. Yes, that's right. 
Q. Do you know whether such users were in fact approached ? 

A. Yes, they were. The only way I say I know is that at some of these 

meetings which I sat in on, at which the sales representatives discussed 

it, that the large corporations were definitely approached. 
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Q. Do you know specifically any large corporation that was 
approached? If I asked you about certain large corporations, would you 
tell me whether they were approached, or would you know? A. I might, 
and then again I might not, because this 
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was a general report. I didn't ask, again, for a specific report from the 
men, SO -- 

Q. Did you do any of it on your own, Mr. Smith? A. No. 

Q. You didn't approach any? A. No. 

Q. Do you know whether American Machine & Foundry was 
approached? A. So far as I know, no, they were not. But I don't know, 
asIsay. This didn't come up in our discussion. 

Q. Who would be responsible for approaching that corporation, if 
it was approached; that is, whose territory would that fall in at that 
time? A. Well, this would have been under Art Thompson, who headed 
up commercial passenger sales. What sales representative I couldn't 
answer specifically. He had 14 men assigned to New York City, and I 
don't know the specific accounts which were assigned to those men, to 
quote from memory. 

Q. Would you know whether Ebasco was approached? A. So far 
as I know they weren't. 

Q. That company, Ebasco, I believe is located at 2 Rector Street. 
A. Yes. 

Q. Thatis my recollection. Whose territory would that be, do 
you know? 
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A. Well, that again, you see, all of this would come under Art Thompson, 
our commercial passenger sales manager, and the specific sales 
representative -- this could be any of a number of people. We would 
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have to check through the commercial passenger sales division to find 
out what sales representative was handling that account. | 
Q. Do you know any large industrial user in the City of New York 
who in fact did write? A. No. 
Q. Do you know how many large industrial users were contacted, 
in round numbers,as a result of this staff meeting that you had later? 
A. No. These were a series of meetings that I sat in on, and this was 


only one of many topics which was discussed, but this was not done on 
any specific outline, it was to be done on their routine calls, when they 
made calls on these accounts. So it is just however many accounts they 
contacted, and where they discussed this. Inever had a report 
number, so I -- it is impossible to answer that. 
Q. In general terms, how many times would a salesman call on an 
account such as International Business Machines in the course of a month? 
A. I think right now probably IBM is ona 30-day frequency. 
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Q. Would that be about the most frequent? A. Yes, something 
like that, unless something specific came up which ~- it might be less 
than that, it might be 60 days, but -- 

Q. Were any of the suggestions or instructions or outline of this 
program that you were undertaking ever reduced to writing? A. No. 

It wasn't really that much of a program, as such. I guess you would call 
it a program, but this was to be done in the routine sales call, and no 
specific program per se. | 

Q. Did Mr. Adamson work for American Airlines at this time? 
A. Yes. ; 

Q. What was his job, can you tell me? A. Sales representative. 

Q. Was it a part of his duties to visit travel agents? A, Yes. On 
Long Island they visited travel agents as well as ~~ in certain parts of 
his territory they visited travel agents as well as commercial accounts. 
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Q. How about The Bronx? A. The Bronx? 

Q. Did he cover The Bronx? A. Well, he has had a shift in 
territory two or three times. Let me put it this way: at one point he did 
cover The Bronx. What period are you referring to? 
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Q. This 1959 period, when you undertook this -- A. I think for 


part of that he had' The Bronx, and I say I think, only because there were 
several changes in the men's territories, geographical territories, right 


through that period. This was up to their local managers. 

MR. BEVANS: May I have just a moment, Mr. Examiner ? 

EXAMINER STODOLA: Yes. 

MR. BEVANS: That is all I have. Thank you, Mr. Smith. 

EXAMINER STODOLA: Mr. Rett? 

BY MR, RETT: 

Q. Mr. Smith, were you told of any travel agents that some of 
your men contacted with a view to sending telegrams or letters to 
Congressmen? A. Was I told of any travel agents? 

Q. Yes. A.| Not specifically as such. Again, it came up at these 
meetings, and I -~ let me clarify this meeting deal. As manager of the 
area, I used to attend local meetings from time to time of my various 
sections. That's the way this came up. It wasn't a meeting specifically 
called for this purpose; these were general staff meetings which my men 
had, and, yes, I remember in one in New Jersey -- a meeting that I 
attended -- it hadicome out that one of the travel agents was very 
definitely interested and had written. 

Q. Who was that agent? 
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A. This was Rona Travel 
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Q. Otherwise your men in the New York area just told you in 
general terms that they had talked to travel agents? A. I didn't happen 
to be at a New York meeting at the -- at a staff meeting at the point 
where this came up in detail, so I was just advised that travel agents 
had been contacted an 

Q. And large commercial accounts had been contacted? |A. Well, 
no. You see, in New York we broke down into travel agents and) com- 
mercial accounts -- | 

Q. Isee. A. -- where in the outer areas they were all under one 


man. | 


Q. Can you recall any other agent that you were told by name who 
was contacted? A. No, not at that stage of the game. The reagon I 
particularly remember Rona is because having been in New = at 
one stage of the game, his name came up. | 

Q. Well, you say you can't recall at that stage of the cond, You 
mean you can't recall at all.of any other -- A. No, no, I guess'I didn't 
word that right. The reason that Rona -- I think that we discussed Rona, 
because I knew Ed Josephson, and one of the boys brought up that they 
had contacted the agents, and that Rona Travel had written either their 
Senator or their Congressman ~~ I don't know who it was. 
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Q. But at this time you cannot specifically recall any other agents’ 


names? A. No. | 
Q. This telephone call that you had from Mr, Shipley, which was in 

late March or early April, was Mr. Shipley in New York at the time, or 

was he in Washington, or -- A. I think he was in New York then. 


Q. Did you have one conversation with him about it? A. /That's 


right. 
| 
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Q. Give me that conversation as best you can. What did he say and 
what did you say? A. Well, as best Ican, going back, when he called 
me he said that it might be a good idea on our routine calls on our accounts 
to suggest to them if they were interested in additional service to San 
Francisco, that they write their Congressmen to appear at this oral 
hearing. Now this is to the best of my knowledge. 

Q. Now let me ask you did you, in instructing your people, ask 
them to appear forthe purpose of supporting American's position or 
application, or were you interested in having them appear to support 
Northwest's application? A. Oh, no, we were interested in having them 
appear to support American's application as the third carrier. 

Q. Well, now, did you, in telling your people, tell them to ask these 


customers and agents to urge their 


[ 6120] 
[Tr. 596] 


Congressmen and Senators to appear at the oral argument or simply to 
send a communication to the Board? A. No, it was to appear, to appear 
at oral arguments. 

Q. Why was it important that they appear at oral argument, from 
your standpoint, instead of simply sending a communication? A. Well, 
this is -- 

MR. SEEGER: Mr. Examiner, excuse me. I object to that question. 
Mr. Smith has testified as to what the instructions were that were given 
him, he has said nothing about why anything was important or not 
important. 

MR. RETT: All right. If that is it, he can answer it that way. 
That's all I want to know. 

A. This is what I was going to say. This is what I was told to 
do by Mr. Shipley. 

MR. RETT: I think that is all. Thank you. 

EXAMINER STODOLA: Mr. Healey. 
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BY MR. HEALEY: 


Q. I would like to clarify one point, Mr. Smith. All of this 


program when you contacted travel agents was done pursuant to 


[6122] 


Mr. Shipley's call, and that was with regard to oral argument; is that 


true? A. That's right. 


Q. With regard to Mr. Taylor's conversation with you earlier, 


was it your testimony that absolutely nothing was 


(be. 597] 


done pursuant to that conversation? A. That was just a general dis- 
cussion about the dissatisfaction of some of our accounts as to ~~ as 
far as the service that was being rendered into the San Francisco -- 

Q. But nothing came of that discussion? A. No, not at that stage 


of the game. 
MR, HEALEY: Thank you. 
EXAMINER STODOLA: Mr. Needles? 
MR. NEEDLES: No questions. 
EXAMINER STODOLA: Mr. Bennett? 
MR. BENNETT: No questions. 
EXAMINER STODOLA: Mr. Seeger? 


(he. 898] 


BY MR. SEEGER: 


Q. Mr. Smith, you mentioned a Mr. Ed Josephson. Who is he 
connected with? What was his title? A. He, Ed Josephson, heads up 


Rona Travel Agency in Jersey. 


Q. Now, under the instructions you gave to your managers, were 
the sales representatives supposed to raise the matter of oral argument 
in the New York-San Francisco with all of their contacts, or was this 


left to their discretion? A. Pretty much left to their discretion. 
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MR. SEEGER: I have no further questions, Mr. Examiner. 
EXAMINER STODOLA: Any further from you, Mr. Royall? 
MR. ROYALL: Yes, sir, I have several. 


BY MR. ROYALL: 

Q. You spoke of the fact, I believe, Rona Travel Agency had 
complained of the space situation between New York and San Francisco 
on the non-stop basis, is that correct? A. No, I didn't say complained. 

I said he wrote in, thinking that -- so he was contacted by one of our 
sales representatives, not me. So I don't know whether he ever com- 
plained or not, but ine did -- he was one of the -- specifically I remember 
this because I attended a meeting where he was one that went on record 
as thinking that 


[he. 599] 


additional service was necessary in San Francisco, but specific complaint — 

Q. Now, you have stated previously here that your remarks to 
Mr. Taylor relating to this service, were occasioned by complaints or 
the inability of persons to get space? A. That is right. 

Q. To the West Coast, to San Francisco? A. Right. 

Q. Will you please tell us who had complained to you other than 
Rona that you have mentioned here, or that Rona had -- A. Rona 
didn't complain specifically. 

Q. Let us forget the word complain, then. 

Just broaden it to American's contention that more space might 
be desirable, or whatever you want to call it, but will you please state 
what other account you had or travel agency had brought it to your 
attention that they desired more space going to the West Coast and had 
brought it to American's attention. 

Now, that is my question. 

A. Yes. 
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Q. Will you please state it? A. Well, brought to my attention, 
which I would expect would be American, one of them was Johnson & 
Johnson. 


6 
[ e500] 


EXAMINER STODOLA: Where are they located ? 

THE WITNESS: They are just outside of Plainfield, New Jersey. 
That is their main office. 

MR. NEEDLES: Did you say New Jersey? 

THE WITNESS: In the case of J&J, yes. 

BY MR. ROYALL: 

Q. Can you state on about what date the Johnson & Johnson 
registered their dissatisfaction with the existing service? A. They 
had been doing that right along. They have a plant out there, just in the 
suburbs of San Francisco. I can't say specifically because I got it on 
several occasions. I happened to get this one directly myself from J&J. 

Q. Can you recall the name -- A. I can't think -- 

Q. Can you recall specifically the name of the person fram 
Johnson & Johnson that contacted you and registered this dissatisfaction ? 
A. Lhate to give this fellow's name -- 

Q. Well, you have brought up the subject, Mr. -- A. All right. 

You brought it up. 

EXAMINER STODOLA: Let us have the name and shorten this. 

THE WITNESS: Walt Kabot. 


(he. 604] 


BY MR. ROYALL: 
Q. Walter Kabot? A. Kabot. At that time he was general traffic 
manager. Hehas been promoted. He is further up the line. 
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Q. Are there any other organizations that have complained to you 
or registered their dissatisfaction with the existing New York-San 
Francisco air service? A. That came directly to my attention, not 
through me, Esso. 

Q. Could you name the name of some individual who communicated 
with your company? A. Because this was not done directly with me 
but through one of the sales representatives. I can't give you the name 
on that. I can probably find the name out, but Ican't give it to you. 

Q. What was the sales representative's name who communicated 
this to you? A. This came up again in one of these meetings. I think 
at that point it might have been Cliff Coddington, but I am not sure. 

Q. Any other accounts that expressed dissatisfaction to you or 
to your sales representative which you had in mind when you were talking 
with Mr. Taylor about this problem? A. As I remember, Sperry was 
one and I can't give you the name of the man out there. I can also say 
that John 


2 
[e. 602] 


Agar, who was of Karoly Travel in Plainfield was another, if you want a 
name there, and as I recall also The Travel House of Great Neck, but 
again I don't know who in the Travel House of Great Neck. That is out 
in Great Neck. 

Q. Could you give us the names of these last ones that you have 
mentioned like Sperry? A. Well, this was all back before I had talked 
with -- so it must have been the early part of 1958 I would say, or before. 
This was not from one remark, but usually from several, as in the case 
of J&J. 

Q. How many commercial accounts and travel agents did you 
have at that time approximately in the New York New Jersey Metropolitan 
area, the New York-Metropolitan area? That is, including New Jersey. 
A. Well, I think that the travel agents is somewhere in the neighborhood 
of 500. 


ae [ 6128] 


Q. About 500 travel agents? A. I would say that in that area, 
490 some odd. Now, this takes in New Jersey, Long Island, Westchester, 
Lower New York State and Manhattan, of course. This is travel agents. 
Now, accounts — 
EXAMINER STODOLA: Are these commercial accounts that you 
are talking about? 
MR. ROYALL: Commercial accounts. 


6127 
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THE WITNESS: Yes. 

A. Well, the best way to say that is 1400 accounts. You can carry 
this on and on but these are accounts where we had scheduled calls. 

Q. So out of those approximately 490 travel agents you had 
expressions of dissatisfaction from two, to your knowledge? A.| Well, 


there was more than that, based again on meetings which I attended 


from time to time. 
I didn't get specifically into the cases. These I happened to know 
about. If I go back and try to reconstruct some of the other names -- 
put there was dissatisfaction from more than two, as this general trend, 
and all I tried to do when I attended these meetings was get a general 
feeling as to what was going on in the territory from the man. 
Q. When and how did you find out that Rona Travel Agency had 
written to its Congressman? A. Let -- 
Q. Specifically, Senator Clifford Case of New Jersey. A.| Well, 
he told our representative who I believe at that time was Jim Bowlin, 
when he was in there, that he was going to write. 
Now, so far as when he wrote, I don't think we got any report on 
when he wrote, as we did on any of these. I 


[te. 604] 


wasn't aware of any report. 
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MR. BEVANS: The witness keeps using he and Rona is a corpora- 
tion. 

THE WITNESS: Let me see if I can't clear that up. Ronaisa 
corporation. Ed Josephson is the president of the corporation. Does 
this -- 

MR. BEVANS: When you say he, are you referring to Mr. 
Josephson ? 

THE WITNESS: I am referring to Mr. Josephson. 

MR. BEVANS: Do you know whether Mr. Josephson authorized 
the sending of the letter ? 

MR. SEEGER: Mr. Examiner -- 

MR. BEVANS: I just wanted to clear this up. 

THE WITNESS: Well, Iam sure he did, because he being president 
of the corporation, I don't know, I assume he wrote it, but -- 

MR. BEVANS: But you don't know? 

THE WITNESS: No, no, I don't know. 

BY MR. ROYALL: 

Q. Mr. Smith, I refer you to a letter written by Rona Travel 
Service, by Mr. Mitchell I. Kattler, to Senator Clifford Case -- A. Yes, 
he worked for -- 

Q. -- dated February 17, 1959, and I ask you to read that letter 
found on page 252'of volume 1 of the Joint Appendix of this case? 

A. Yes. Mike Kattler worked for Josephson, still does 
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as far as Iknow. Do you want me to read this? 


Q. I just want to ask you several questions. A. Iam not 
familiar with the letter. 
(Pause) 


Okay. 
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Q. Now, I believe that you said that one of your representatives, 
Jim Bowlan, contacted these people with a view to writing a letter to 
Senator Case? A. Yes, one of our Sales representatives. 

Q. Do you know which one that was? A. Iassume Bowlan in New 
Jersey handles all of the agencies. Now, this was written in February. 
I assume this would be Jim. See, he didn't work directly, but for one 
of my -- for George Smith. 

Q. I call your attention to the date of that letter Mr. Smith, 
February 17, 1958. 

EXAMINER STODOLA: 1959. 

Q. 1959. 

I believe you testified it was in the spring of 1959 that Mr. Morris 
Shipley gave you instructions to have your people go ahead with this 
program of having customers write to their Congressmen with a view 
to having them appear at oral argument. Isn't that what your testimony 
has been? A. That is right. 


the. 006 


Q. Now, Iam asking you if you can find anything in that letter 
wherein Rona Travel Service requests anything about oral argument by 
Senator Case? A. It doesn't. 

Q. Do you want to stand on your statement that it was in the spring 
of 1959 that Mr. Shipley gave you the instructions or would you jlike to 
revise that in view of the data appearing on that letter? A. I don't 


understand it, unless Iam way off in my timing. I would say itwas in 
the spring of 1959. In short it doesn't look like it, does it? 
Q. Well, I would like to ask you if that letter would not lead you 
to believe or convince you that Mr. Shipley's instructions came some- 
what earlier than April of 1959 or the spring of 1959? 
EXAMINER STODOLA: The spring comes in March, does it not? 
THE WITNESS: Yes, it does. 
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MR. ROYALL: It depends on where you are. 

BY MR. ROYALL: 

A. I thought it was in March. That is all I can say. I thought it 
was in the early spring, and February 17th could be real early spring. 

Q. Well, Mr. Smith, the Examiner's initial decision had not yet 
been issued on February 17th. 

It was issued on March 9th. Do you mean that Mr. 


[ saa 

[Tr. 607] 
Shipley was already lining up people or directing you to line up people for 
oral argument before the Examiner's decision was out ? A. It has the 
date, received February 18th. I don't know how this happened, because I 
had no instructions nor did I issue any instructions before I heard from 
Mr. Shipley and I thought I heard from Mr. Shipley in the spring of 1959, 
and I thought it was around March. 

Q. I would like to repeat my question. 

Do you wish to stand on your statement that it was March, at least 
March, or would you like to revise it and say you don't know exactly when 
you got those instructions from Mr. Morris Shipley? A. Well, Iam 
beginning to think I don't know based on this letter. I don't know what 
would have prompted the letter otherwise. 

MR. ROYALL: That is all. 

EXAMINER STODOLA: If there is nothing further, you are excused, 
Mr. Smith, and thank you for your testimony. I assume there is no need 
to excuse Mr. Smith subject to recall, is there? 

MR. ROYALL: I think we would like to have the right to recall 
him, although I don't have anything at the moment. Certainly you can 
go back to Nantucket. I wish I could go with you. 


[ 6132] 
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THE WITNESS: Thank you. 


* * 
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Whereupon, 

CHARLES L. STRICKLER, 
recalled, having been previously sworn, was examined and testified fur- 
ther as follows: 

CROSS EXAMINATION 
BY MR. BEVANS: 
Q. Mr. Strickler, I think your testimony was that for some 14 years 
you have been familiar with Civil Aeronautics Board proceedings, is that 


right? A. I think it is in excess of 15 years. 
* * * 


[6135] 
[Tr. 611] 


THE WITNESS: May 3rd. 

I feel certain that Raleigh, North Carolina, has made pleadings - 
or Charlotte, Iam sorry. Charlotte, North Carolina, and Iam sure, too, 
that was incorporated in the Southwest, Northeast case. 

[BY MR. BEVANS:] 

Q. Was it on the basis of activities in those proceedings that you 
formulated your opinion that there was no prohibition against ex parte 
communications prior to a pre-hearing conference? A. Well, not just 
that activity, but my understanding of the Board rules and principles of 
practice made it perfectly proper for communications prior to notice of 
hearing. 

Q. Is that based on the words of the Board's regulation? 


[6136] 
[Tr. 612] 


My understanding. 
Principles of practice? A. My understanding of the Board's 
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Q. Now your understanding -- A. Well, obviously the words of 
those rules and principles -- 

Q. -- must be taken from -- Iam sorry. 

Your understanding must be derived either from the literal lan- 
guage of the Board regulations, or what has occurred in the past, and 
has achieved common acceptance. Now, which is it? Is it the words of 
regulations of part/300 of the Board's principles themselves? A. It is 
both, my understanding of the principles and the rules and the experience, 
my knowledge of what had happened in the past. 

Q. And is the knowledge of what happened in the past derived from 
the cases which you mentioned which were cases that had some activity 
between the time some application was filed, and the time there was no- 
tice of a pre-hearing conference? A. Well, there may be others, Mr. 


Bevans, but I would include those I just mentioned. 
* * * * 


[te 65] 


EXAMINER STODOLA: * * * 


[6176] 
[Tr. 652] 


All right, let us have the question read back. 

(Question read). 

EXAMINER STODOLA: Mr. Strickler? 

THE WITNESS: Iam thoroughly certain that that fact was pre- 
sented in the documents, but that was only one of many. 

[BY MR. BEVANS:] 

Q. Did you discuss with Mr. C. R. Smith before he made his re- 
marks the content of his remarks to the luncheon in San Francisco on 
November 4,1957? A. I did not. 

Q. Did you discuss this matter with Mr. Berksmith? A. I did not. 

Q. In your testimony you indicated that you had had some meetings 


[6177] 
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with Mr. Donald Cleary. Can you tell us when those were? A. Yes, Mr. 
Bevans. And that reminds me that perhaps I made an error in testifying 
in connection with that earlier. I think that in an answer to someone's 
question either yesterday or the day before, I testified that I discussed 
the pending motion of American Airlines with Mr, Cleary. 
I met Mr. Cleary in November of 1957, after American's motion 
had been denied. What I meant to say was that I discussed that document, 
American's motion, with Mr. Cleary. 
Q. You mentioned you met him in November 1957. Where, Mr. 
Strickler ? ; 


[6178] 
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A. In San Francisco. 
Q. Did you know what his position was at that time? A. Well, it 
was either made clear to me at that meeting or I knew it shortly! before 
that, but I think it was pointed out to me at that time. 
Q. Who attended the meeting? A. I believe Mr. Martin introduced 
me to Mr. Cleary. 
Q. So it was Mr. Martin, Cleary and Strickler? A. Yes. 
Q. Isthatall? A. Yes. 
Q. Did Mr. Martin and Mr, Cleary indicate to you what they in- 


tended to do with respect to the San Francisco-New York nonstop issue 

| 
at that point? A. Well, I understood when I met Mr. Cleary that the City 
was considering sending him to Washington. That was about the| extent 


of my understanding. 
Q. You were in San Francisco at the time? A. Yes. 
Q. Lassume you were reading from time to time the local news- 
papers, the San Francisco newspapers, at least in so far as they bore on 
American Airlines' interests. A. I usually read the newspaper rather 
thoroughly, Mr. Bevans. 
Q. Well, according to the contemporary newspaper accounts 
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[Tr. 654] 
Mr. Cleary was going to quarterback a pressure campaign on the Con- 
gress of the United States to get a hearing on a third nonstop carrier be- 
tween San Francisco and New York. Is that your recollection of what 
you read in the local newspapers ? 

MR, SEEGER: Mr. Examiner, let us see the clipping from the 
newspaper. There is no reason why we should have Mr. Bevans para- 
phrasing a clipping from a newspaper, and then transmitting it to Mr. 
Strickler, and have his understanding of the newspaper article. 

MR. BEVANS: This is something, Mr. Seeger and Mr. Strickler 
have known for the last three years. 

EXAMINER STODOLA: He simply asked the witness whether 
that is his recollection of what the clipping says. 

MR, BEVANS: I can provide it. It is all in the record of -- it is 
in the record of this case, it is in the transcript of oral argument. 

The Chairman of the Board was very incensed about this matter. 

MR. NEEDLES: Mr. Examiner, I would like to object to the ques- 
tion on the grounds of relevancy. What was published in the newspaper 
cannot be attributed to this witness. Whether Cleary was going to quar- 
terback it or not has no relevancy on that. What a newspaper reporter 
put in the paper is' his own expression and cannot be attributed to anybody 


[6179] 
[Tr. 655] 


in San Francisco, except the newspaper reporter. 
EXAMINER STODOLA: At this stage of the proceeding I think the 


question is relevant, Mr. Needles. 


THE WITNESS: Well, Mr. Bevans, I recall some newspaper stories 
regarding Mr. Cleary's trip to Washington, but I cannot recall the lan- 
guage in any of those stories. They referred to it, that's all I can say. 

[BY MR. BEVANS:] 
Q. He was a lobbyist for the City of San Francisco in the state 


| 
[6180] 
| 
legislature, isn't that what Mr. Cleary was? A. That was my under- 
standing of generally what his job was, yes. | 

Q. And $2,500 was being appropriated by the City of San Francisco 
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to send Mr. Cleary to Washington to get a hearing on a third San/|Fran- 
cisco-New York nonstop carrier; isn't that your recollection of what took 
place, Mr. Strickler? 


[r. 65] 


} 
A. Well, I didn't participate in that, Mr. Bevans -- | 
Q. Well, you talked with Mr. Cleary before he left San Francisco. 
EXAMINER STODOLA: Just let the witness answer the first ques- 
tion you asked of him. 
THE WITNESS: My conversation -- 
EXAMINER STODOLA: I mean the second last question you asked 
me, rather. | 
THE WITNESS: My contacts with Mr. Cleary, Mr. Bevans, were 
confined solely to my trying to brief him on the background of the San 
Francisco-New York issue. | 
I did not participate in this matter which I just referred to. 
[BY MR. BEVANS:] | 
Q. You mean you were called in out of the blue and told to tell Mr. 
Cleary what is in your motion? A. Mr. Bevans, I don't think I have spent 
more than 45 minutes or a half an hour with Mr. Cleary in my whole life. 
Q. And nobody told you why you were explaining the background of 


this motion to Mr. Cleary? A. I told youa moment ago that they were 


considering his coming to Washington. 

Q. Coming to Washington to do what, Mr. Strickler? A. or 
really knew, and I don't know today. | 
| 


Q. Is it your testimony that he was coming to 
| 
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[Tr. 657] 
Washington quite apart from the issues posed by your motion? A, I 
think there were other matters which he was going to take care of, but 
I don't know what they were either. 

Q. You mean you took 45 minutes of your time to talk to Mr. Cleary 
when you didn't know what he was going to do in Washington about your 
motion, after you explained it to him? A. I didn't know specifically. I 
suppose he was going to discuss it with his Congressional people. I don't 
know what extent he did, or he planned to. 

Q. Now, tell us about the discussions with Mr. Martin at that time; 
did you talk with Mr. Martin for only 45 minutes? A. At that time? 

Q. At that time. A. Well, as I recall the meeting, it didn't take 
that long. 

Q. Where is'the meeting held, Mr. Strickler? A. In San Francisco. 

Q. At whose office? A. Mr. Martin's office. 

Wait a minute, Mr. Bevans,I -- I did. I want to change that, be- 
cause I recall now I did have luncheon with 


[6182] 
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Mr. Cleary one other time. 

So that would -- I know there are two times in San Francisco I saw 
Mr. Cleary, two different occasions. 

Q. When was the luncheon with Mr. Cleary on the other occasion? 
A. It was in San Francisco, too. I think it was probably the next day, the 
following the day I was introduced to him. 

Q. Did you further discuss the contents of American's motion? 

A. Yes, and San Francisco's answer. 

Q. Did he make any further statements as to what he was going to 
do with respect thereto? A. My general impression of what he was go- 
ing to do was to contact the local Congressman when he got into Washing- 
ton. But beyond that I don't know. I don't think he had any idea of what 
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| 
he was going to do either. He didn't relate to me -- 


Q. But you knew it related to American's motion, and to San Fran- 
cisco's answer in support thereof, didn't you, Mr. Strickler? A, I think 
it was in connection with the request for a hearing, yes. 

Q. And that was the motion that had been denied four and a half 
months or five months previously ? 


[6183] 
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A. Well, that is the document I discussed with him, yes, along with 
the answer of the City and County of San Francisco. 
Q. You spent six days in San Francisco between November 17 and 
23, and the purpose of your trip was the San Francisco-New York Non- 
Stop as indicated by page 11 of BOE 9, isn't that true, Mr. Strickler? 
A. Iaccept that as true. If you are reading from the report -- 
Q. Do you want to look at the page of the exhibit? A. -- [don't 
have it. I accept it. 
Q. And it is contained on this page of that exhibit that on Tuesday, 
November 19th, 1957, you had four people at luncheon and three! people 
at dinner; that on Wednesday you had three people at luncheon and three 
people at dinner; on Thursday you had two people at luncheon, and five 
‘Saturday 


people at dinner; on Friday you had four people at luncheon; on 


you had three people at dinner. 
And I assume that all that activity surrounded the question of New 
York-San Francisco Non-Stop Service, isn't that true, Mr. Strickler? 
A. It probably did. | 
Q. And you knew at that time that within a week or two of these 
dates that the Board staff report had been ordered, that is, that was the 
due date of the staff 
[6184] 
[Tr. 660] 
report to the Board as to whether it was going to have an expedited hear- 
ing; isn't that true? A. I think that is the date it was due , some time at 
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the end of the year, first of January. 

Q. And you talked with Mr. Martin and Mr. Cleary with respect to 
what could be done to advance that cause, didn't you, Mr. Strickler? 
A. I believe I did, yes. 

Q. And Mr. Martin and Mr. Cleary told you that they were going 
to come to Washington to see what they could do about it, didn't they ? 

A. Well, I -- as I said, Mr. Cleary was coming to Washington, but about 
this time, Mr. Bevans, early in November, I became aware that the -- I 
believe the City of Houston and Orlando had conferences, and -- informal 
conferences scheduled with the Board. 

It occurred to me that that might be appropriate for San Francisco. 
And I believe I suggested this to San Francisco. 

Consequently, I believe that during part of this period that you re- I 
ferred to, I attempted to familiarize Mr. Martin and I believe Mr. Schles- o 
inger inasmuch detail as I could in this case, and other -- actually -- and 
other San Francisco service problems, in the hope that they could obtain 
a conference with Civil Aeronautics Board. 


[r. 6!] 


They did have a conference, as you know, I believe some time early 
in December. 

A good part of this time to which you are referring now involved 
my familiarizing Mr. Martin and Mr. Schlesinger on this case. 


* * * * * 


[t. 665 


THE WITNESS: That isn't quite correct, Mr. Bevans, I think you 
flatter me. I made a suggestion that I thought it would be appropriate 
for San Francisco to ask the Civil Aeronautics Board for a conference. 

I thereafter discussed with Mr. Martin and Mr. Schlesinger in some 


detail, San Francisco's service problems. Now, beyond that -- 


* * * * * 


[n. 687) 


CROSS EXAMINATION 


BY MR, RETT: 
* * 


[6210] 
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Q. Now, did you in 1957, the first part of 1957, have any discus- 
sions with anyone in American Airlines about having travel agents in the 
California area send letters to the Board or Congressmen in regard to a 
hearing on the third carrier nonstop issue ? 


[6211] 
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A. Icertainly did not. 

Q. This goes back in 1957? A. That is correct. 

Q. Well, did you do anything about that yourself? Did you ask any 
of American's representatives to request travel agents to communicate 


with the Board re a hearing on the third carrier issue ? A. I did not. 
* * * * * 


[6228] 
[Tr. 704] 


Whereupon, 
GEORGE H. SMITH 


was called as a witness and having been first duly sworn was examined 
and testified as follows: | 


DIRECT EXAMINATION 
BY MR, ROYALL: 
Q. I believe your name is Mr. Robert S. Smith. A. No, it is not. 
Q. I beg your pardon? A. Iam George H. Smith. 
Q. Your name is George H. Smith; is that correct, sir? |A. Yes, 
it is. 
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Q. And you are an employee of American Airlines? A. Yes. 

Q. During 1957, 1958 and 1959 were you also employed by Amer- 
ican Airlines during those years? A. Yes, sir. 

Q. In what capacities were you employed during those three years? 
A. 1957 I was a sales representative in New York City; 
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in 1958 I was district manager of sales planning for New York City; at the 
end of 1958 and in 1959 I was the sales manager in New Jersey, for the 
Northern thirteen counties. 

Q. During your employment at that time were you aware of Amer- 
ican Airlines' application for authority to fly nonstop between New York 
and San Francisco? A. Yes. 

Q. Did you ever contact any persons in relation to that at the direc- 
tion of any superior of yours? A. Yes. 

Q. By whose direction was that activity, Mr. Smith? A. In 1959, 
at the direction of Robert S. Smith, at the suggestion or direction of him. 

Q. Would you please state what his directions were. A. Well, in 
the course of a staff meeting early in 1959, the point was made that the 
hearings, the oral argument on the San Francisco nonstop case would be 
coming up, and that it would probably be a help if some of the Congress- 
men were made aware of this fact and could present their views to the 
Board, and it was suggested that if we knew people who were interested 
particularly in the case and they were favorably inclined, we might point 
out to them that they could get in touch with their representatives and 
these people could voice their opinions at the oral argument. 

Q. Did you personally, as aresult of those directions, 
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contact any travel agents or customers in that regard with that objective 
in mind? A. I mentioned it on two or three occasions, but specifically 
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I did not leave my office and go out for this purpose, no. 


Q. Did you personally contact any customer or travel agent? 
A. Yes, at what we would call a joint call. We had a man in New Jersey 


at the time covering all travel agencies within our area of responsibility. 
It was my habit, and I was required to make joint calls with him from 
time to time, but I do remember discussing this on one or two of these 
joint calls. 


Q. Did you ask any of your sales representatives, that is, the ones 


working under you, to carry out the directions which you had received 

from Mr. Robert S. Smith in this connection? A. I brought up at a meet- 

ing in Newark that it would be a good idea to obtain this support, but we 

did not have a specific campaign to do this. 
Q. Can you name any travel agents or customers who were con- 

tacted by you or in your presence by one of your representatives ? 

A. Yes,Ican. 


Q. Will you please name them, sir. 
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A. International Travel Service in Paterson. I talked to the presi- 
dent, Curt Kent. I talked to O'Donnell Travel Service, Terry O'Donnell, 
because at the time he was president of New Jersey ASTA, and I think I 
talked to John Apgar, president of Karoly Travel, who is now president 
of the New Jersey ASTA. I was relatively new in New Jersey at the time, 
and these were the men that I knew. | 

MR, BEVANS: May I have the second of those that you mentioned ? 

THE WITNESS: He was Terry O'Donnell, president of Red Bank 
Travel. I think it is T. H. O'Donnell. 

[BY MR. ROYALL:] | 

Q. Were any reports made to you by your salesmen as to what re- 
sults they obtained in contacting travel agents or customers in regard to 
obtaining letters to Congressmen? A. I can remember two instances, 


Conn Travel in Morristown wrote. I don't recall to whom, and Rona 


[6231] 


1096 


Travel wrote, and again I don't recall to whom. 

Q. Will you please tell the names of the salesmen to whom you 
gave the information with regard to instructions or information which 
had been received by you from Mr. Robert S. Smith as to possible con- 
tacts of travel agents or customers. A. Well, I brought it up at a staff 
meeting and therefore I assume all the salesmen would have been there. 


It would have been Jim Bowlin, who handled travel agencies; 
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it would have been Mike Buckley, who handled Northern commercial 
accounts; it would have been Ed Colman, who handled Southern commer- 
cial accounts, and there would have been Fred Cunningham who handled 
freight accounts throughout the Northern thirteen counties. 

Q. I believe you said that you were present when two travel serv- 
ices were contacted. What specifically was asked of the particular tra- 
vel agents as to what they might do or what they were requested to do, 
if anything? A. Well, specifically I don't recall requesting them to take 
any immediate action, but I do recall personally bringing up the fact that 
the route case was pending, there were going to be oral arguments, that, 
you know, if you feel that there is a need for a third carrier and you 
think we ought to be it, and you can do anything to help the situation, I 
would appreciate it, period. That was about it. 

Q. Were those the same instructions you gave to your salesmen 
and your representatives working under you in that regard, to make a 
presentation in that manner? A. It is difficult to recall exactly what 
was Said, but the theme of it was that if we could get some support and 
that our representatives in New Jersey, that is, elected officials in New 
Jersey felt we should be a carrier, that they felt that anything like this 
would probably be good. 


Q. Mr. Smith, did anyone in American Airlines warn you 
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to be careful in the manner in which you or your sales representatives 
contacted the travel agents? A. Your use of the word "careful" -- I 


: | 
assume you mean in regard to this case. 


Q. In regard to this case. A. The word "careful" -- our approach 
on the thing was that there were undoubtedly people that feel possibly 
more kindly towards American Airlines than somebody else, so obviously 
you want to go to your friends first. 

Q. If I may interrupt, I believe I can shorten it. A. Yes. 

Q. My question was directed as to whether or not the manier in 
which you approached these people as to the matter of whether or not 
there would be any violation of the rules of propriety enunciated) by the 
CAB or the manner in which -- A. I don't think we got into a discussion 
of the legality of it, but it is pretty generally known that at these oral 
arguments a Senator or a Congressman can present his views on it, and 
that was about the size of it. | 

MR. BEVANS: I move to strike that as being a conclusion of law 
of the witness. 

MR, ROYALL: It is not responsive. 

[BY MR. ROYALL:] | 


Q. My question was did you receive any instructions in that regard 


from an employee or superior or official of American Airlines as to how 
this objective was to be obtained. | 
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A. Not in regard to any specific laws. We didn't have a form letter 
or form presentation, no. | 
MR. ROYALL: I think that is all. 


EXAMINER STODOLA: Any cross-examination? Mr. Bevans ? 
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CROSS EXAMINATION 
BY MR, BEVANS: 

Q. Did Mr. Bowlin ever relate to you how many contacts he made 
in this connection?’ A. We discussed it and I would say yes, he gave me 
an indication of how many agents he had contacted. 

Q. What was'that indication? A. Relatively small, ten, fifteen. 

Q. Did either of the other gentlemen that you mentioned ever give 
you an indication of how many contacts they had made? A. No. 

Q. Your freight representative and your two commercial repre- 
sentatives? A. No. 

Q. So far as'you know they made none or they may have made 
none? A. They may have made none. 

MR, BEVANS: Nothing further. Thank you. 

EXAMINER STODOLA: Mr. Rett? 


[6235] 


[Tr. 711] 
CROSS EXAMINATION 
BY MR. RETT: 
Q. The contact with Conn and Rona were by whom? A. Jim Bowlin. 
MR. RETT: That is all. 
EXAMINER STODOLA: Mr. Leasure? 
MR, LEASURE: Nothing. 
EXAMINER STODOLA: Mr. Bennett? 
MR. BENNETT: No, sir. 
EXAMINER STODOLA: Mr. Seeger? 
Mr. Westwood ? 
[CROSS EXAMINATION] 
BY MR. WESTWOOD: 
Q. Mr. Smith, do you recall approximately when Mr. Robert Smith 
spoke to you on this subject? I think you said either suggested or in- 
structed. I have forgotten the term you used, that something along this 
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line be done. A. Well, it is hard to recall, frankly. I think it was in 
March, It may have been the end of February but probably March. 
EXAMINER STODOLA: 1959? 
THE WITNESS: Yes. 
[BY MR, WESTWOOD:] 
Q. The end of February or in March? A. To the best of my recol- 


lection. 
Q. Well, I show you what purports to be a letter from the [Rona 
Travel Service which for the record appears in Vol. 1 
[6236] 
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of this document which we have been calling the joint appendix, page 252, 
bracketed. Will you just read that page. A. I have read it. 
Q. Now having read that, does that refresh your recollection at all 
as to the approximate date when Mr. Smith, Mr. Robert Smith, spoke to 
you about this? A. Well, this would indicate to me, probably , that it was 
earlier than I originally thought. It probably was before, well, should 
have been before February 17th. It must have been. 
Q. Now I realize that you cannot be precise, and I am not asking 
you to be precise. Can you tell me whether it would have been likely to 
have been as early as let's say the 1st of February? A. Iam sure it 
was not, because -- 
Q. So it was sometime between the 1st of February and the 17th of 
February? A. Yes. I am virtually positive of that because we) had the 
jet inaugural in January, which kept us completely going, and then the 
first week in February we had the Electra crash and I know I was per- 
sonally tied up with that for a week, and we weren't having staff meetings. 
MR. WESTWOOD: That is all. 
EXAMINER STODOLA: Any redirect? 
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REDIRECT EXAMINATION 
BY MR. ROYALL: 

Q. Do you know what a Board's initial decision is, what an initial 
decision is? A. Of the examiner? 

Q. Yes. A. Yes,Ido. 

Q. Wasn't it a little bit unusual to be soliciting support of Con- 
gressmen at an oral argument before the initial decision was even is- 
sued in the case? 

MR. WESTWOOD: I object to that on the ground that no foundation 
whatsoever has been laid for it. 

MR. ROYALL: I have a right to test his credibility, I think. 

MR. WESTWOOD: There is no indication that this witness has any 
knowledge of the usualness of soliciting support of members of Congress. 

EXAMINER STODOLA: I think the question is proper. 


[THE WITNESS:] There is no question that there is going to be an 
oral argument, is there? I mean, there is no question about this. There 


is always going to be an oral argument, as I understand it. 
[BY MR. ROYALL:] 
Q. Well, I will ask you to answer the question. Iam not here to 
answer it. Will you answer it. 
EXAMINER STODOLA: Will you read that question, Mr. Reporter. 
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(Question read). 

[THE WITNESS:] I don't know. This was my first experience with 
something like this. 

EXAMINER STODOLA: Anything further ? 

MR, RETT: Yes, something brought up about Mr. Westwood that 
I have just one or two questions on, relating to this date. 

EXAMINER STODOLA: Very well. Proceed. 
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RECROSS EXAMINATION 
BY MR, RETT: 

Q. Mr. Smith, how much after the time that Mr. Robert Smith 
talked to you about contacting travel agents did you get around to talk- 
ing to Mr. Bowlin? A. It was my custom to have my staff meeting the 
same day, following his staff meeting. 

Q. The same day? A. Not always, but it was my custom! 

Q. And this Electra crash occurred when? A. February 4th. 

Q. And you were occupied how long with that ? A. Approximately 
a week. 

MR, RETT: That is all I have. 

EXAMINER STODOLA: If there is nothing further, you are ex- 
cused, Mr, Smith. Thank you. 

(Witness excused). 
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MR. ROYALL: I would like to call Mr. Bowlin. 

EXAMINER STODOLA: Off the record. 

(Discussion off the record). 

EXAMINER STODOLA: On the record. 

Let the record show that counsel have agreed to call Mr. 
Mason in lieu of Mr. James Bowlin at this time. 


Whereupon, 
PAUL MASON 


was called as a witness and having been first duly sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 


BY MR, ROYALL: 
Q. I believe your name is Paul Mason and that you are now em- 


ployed by American Airlines; is that correct, sir? A, That's correct. 


Q. Were you employed by them in 1957? A. Yes. 
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Q. All of 1957? A. Yes. 

Q. And in 1958 and 1959? A. Yes. 

Q. And to the present date? A. Yes. 

EXAMINER STODOLA: You will have to speak up so he can get it. 
THE WITNESS: Yes. Iam sorry. 
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[BY MR. ROYALL:] 

Q. Upto the present date? A. Yes. 

Q. Would you please give your address. A. Home address? 

Q. Yes. A. 1474 Bowers Drive, Seaford, Long Island. 

Q. It has been testified heretofore by Mr. George Smith that you 
were a salesman that worked under his supervision during 1959; is that 
correct? A. No. 

MR. ROYALL: Strike the question. 

Q. Who was your superior during 1958, your Seemediate superior ? 
A. Well, I was not in the sales department in -- until November 3, 1958. 
Prior to that time I was the chief of terminal service at Idlewild Airport. 

Q. When you did go into the sales department, who was your im- 
mediate superior at that time? A. Jim Mansfield. 

Q. How long did you work under Mr. Mansfield? A. Until Janu- 
ary or February of this year, when he was promoted to a general office job. 

Q. Did you on any occasion receive instructions from any official 
or employee of the American Airlines in relation to contacting customers 
or travel agents with a view to 
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soliciting their aid in writing their Congressmen to support American 


Airlines’ request for a third nonstop carrier between New York and San 
Francisco? A. Yes, I received instructions from Mr. Mansfield on that. 
Q. Just what were his instructions? A. As I recall, in the early 


ane | [6242] 
part of 1959, February or March, we were instructed or I was instructed 
to talk to travel agents for the purpose of, if they felt a third carrier was 
needed, to write a letter to their Congressmen, indicating such. 
Q. Did you carry out those instructions in any respect, Mr. Mason, 
and if so, how? A. To the best of my recollection I talked to several 
agencies; discussion of our San Francisco case came up, I don't|remem- 
ber whether I brought it up or they brought it up, but the subject |was a 
logical one, and it came up, and in the conversation I told them that if 
they felt, as they indicated in their conversation, that they could' write to 
their Congressmen for the purpose of supporting our application. 
Q. Can you name any agencies that you contacted, and if so, if you 
name them, could you name the individuals with whom you discussed the 
matter? A. Well, there were two of them: Penthouse Travel Service 
and World View Travel, World View Tours, I guess it is. 
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Penthouse Travel, it was Miss Terry Pollack, and at World View it was 
Arthur Gelb. 
Q. Do you remember the approximate dates on which you'talked to 
these travel agencies and these persons? A. Well, it would mays been 
in late February or early March. 


Q. Was there anything specifically that the person was asked to 
| 


write their Congressman to do in relation to the request of American for 
a third nonstop service between New York and San Francisco? A. AsI 
recall it, there was not. We made no specific requests or gave no spe- 
cific instructions to them as to what they should do. 
Q. In other words, what was the objective of the letters to be writ- 
ten? Was it just to support American's request in this relation? A. Yes, 
in the same manner that you hear every day, Write your Congressman 
this, that and the other, was more or less my understanding of it. 
Q. And there was no further suggestion to these persons as to what 
else should be contained in the letter? A. Not to my recollection, no. 
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Q. Are these'the only two travel agencies that you remember con- 
tacting, Mr. Mason? A. Yes. 
Q. After making these contacts did you make a written 
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report to anyone concerning them? A. I made no written report that I 
recall. But I received, as I recall it, copies of the letters that were sent. 

Q. You say you did get copies? A. I got a copy of one of them, as 
I recall it. Iam not sure which one. 

Q. Do you recall to whom that communication was directed? 
A. No, Ido not. 

Q. What did you do with the copy of the letter after you received 
it, sir? A. I turned it over to Mr. Mansfield. 

Q. To Mr. Mansfield? A. Yes. 

MR, ROYALL: That is all. 

EXAMINER STODOLA: Mr. Bevans, you may cross-examine. 

CROSS EXAMINATION 
BY MR. BEVANS: 

Q. With respect to World View Tours, that is a corporation of which 
Mr. Sussman is president, isn't that true? A. Well, Mr. Sussman is no 
longer with them, sir. He left his participation in the corporation last 
November, I believe. 

Q. At the time we are speaking of -- A. At the time. 
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Q. Mr. Sussman was president at the time we are speaking of? 
A. That's correct. 

Q. And you discussed this matter with Mr. Sussman initially ? 
A. I believe I discussed it with Sussman. The letter, however, was 
written by Gelb. 

Q. You discussed it separately with Mr. Gelb? A. No. The action, 
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I believe , was discussed with Sussman; Gelb wrote the letter. 
Q. Can you recall whether you have ever seen the letter that Miss 
Pollack wrote? A. Yes,I have. | 
Q. Do you know where it could now be found? A, Are you refer- 
ring to the original, sir, or the copy? 


Q. Well, the original or any copy. A. Well, I assume it is in the 


records, but -- | 
Q. That is a mistaken assumption, Mr. Witness. A. Well, all right. 

I don't know. I have not seen it. As I recall it, she did send a copy and 

I turned it over to Mansfield and beyond that I can't tell you. 
Q. The only help you could be is that if there is a copy available 

today it would be in Mr. Mansfield's records somewhere? | 
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A. Well, that is an assumption I am not prepared to say yes or no 
on. I don't know the retention period or what is done with the records. 
We were not asked to get copies. 

MR. BEVANS: That is all I have. 

EXAMINER STODOLA: Mr. Rett? 

CROSS EXAMINATION 
BY MR. RETT: 

Q. What period of time elapsed from the time you got your instruc- 
tions from Mr. Mansfield until you saw World View Tours ? A. Well, I 
can't give you a specific answer. I don't think there was too much time 
elapsed. The earliest possible date that I could have gotten my instruc- 
tions was February 23,1959. Now I would say that if I recall it, it was 
not too long. 

Q. Why was February 23rd the earliest possible date you could 
have received them? A. Well, I was tied up on an assignment involving 
our Electra accident over here in La Guardia Field prior to that time, 
and until that time I was given some time off. 

Q. So it would have been after the 23rd that you received! the in- 
structions? A. Yes. 
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MR, RETT: That is-all. 
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EXAMINER STODOLA: Anything further? 

Any redirect ? 

MR. ROYALL: No, sir. 

MR. WESTWOOD: I have a couple of questions. 

CROSS EXAMINATION 
BY MR. WESTWOOD: 

Q. Do you happen to know what Congressman the Terry Pollack 
letter was addressed to? A. No, I don't know what Congressman it was 
addressed to. The only thing I recall about my discussion is that while 
I was still in the office she called a judge who was a friendofhers, I 
don't know his name, and asked him what Congressional District she was 
in, for the purpose of determining who she should send it to. 

Q. Can you give us her address? A. Her business address is 501 
Fifth Avenue. I don't know her home address. 

Q. Well, it can't be 501 Fifth Avenue. That can be ascertained. 
A. Well, that is her business address, but I believe she was inquiring 
of this judge regarding her residence address. 

Q. Do you know what her residence address was? A. I think it 
is in Brooklyn. Beyond that I don't know. 
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Q. I show you Volume I of a document that we have referred to as 


the Joint Appendix, at page marked at the top of the page in brackets, 258, 
and towards the bottom of that page there is what purports to be a repro- 
duction of a letter'on what purports to be the letterhead of World View 
Tours, and the letter ends over here on the top of the following page. 

Let me tell you the object of my showing you this. I just want to see 


whether this in any way refreshes your recollection as to the time when 
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you may have been told Mr. Mansfield to do whatever you did on this sub- 
ject. Now, if it does not refresh your recollection say that it does not. 
If it does, say it does, and tell me how it is refreshed or what is refreshed. 
A. Well, the only thing I can -- this doesn't refresh my memory as far as 
this incident. However, I did check my records on the penthouse travel 
service, the calls that I made on them back in -- | 
Q. When did you do that? A. On March 6th of 1959, and March 13th 
of 1959, and this -- | 
Q. And that would have been after you received instructions from 
Mr. Mansfield? A. That would have been after I received the instructions, 


and these two locations, that is, World View Tours, and Penthouse Travel, 


are less than two blocks 
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apart, so in the normal course of our duties, we call on areas rather than 
helterskelter around the city, so it would -- it evolved that it was around 
the time I made the Penthouse calls. 

Q. I don't want to put words in your mouth, but in view of your an- 


swer to the question of Mr. Rett, and what you just said, it would appear 
that your instructions were received from Mr. Mansfield sometime be- 
tween February 23 and March 6,1959. A. Yes. 
EXAMINER STODOLA: Any other questions of this witness? 
If not, you are excused. 
Do you have any further witnesses that you want to call? Who is 

the next witness ? 
WILLIAM J. MC DONALD 
called as a witness, being duly sworn, was examined and testified as follows: 
EXAMINER STODOLA: You may proceed, Mr. Royall. 

DIRECT EXAMINATION 

BY MR. ROYALL: | 
Q. Would you state your name and residence address? A, William 
J. McDonald, M-c-D-o-n-a-l-d, 130 Carroll Street, 
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Pearl River, New York. 

Q. Ibelieve you are now employed by American Air Lines; is that 
correct? A. Yes,Iam. 

Q. How long have you been employed by American Air Lines in the 
capacity of a sales representative or in sales? A. Well, in the capacity 
of sales for -- I mean in reservation sales, I started there in reserva- 
tions, just a little over nineteen years ago. 

Q. Well, maybe I can limit my question. How long have you been 
involved in sales where you contacted travel agents and commercial cus- 
tomers? A. Roughly eight years. 

Q. During the years 1957, 1958 and 1959, were you aware of Amer- 
ican Air Lines application seeking to obtain authority to fly nonstop be- 
tween New York and San Francisco? A. Yes, I was aware of that. 

Q. What, if anything, were you instructed to do in relation to ob- 
taining possible, obtaining customers including travel agents, to write to 
their Congressmen to solicit support, if any, for American Air Lines in 
that connection? A. Well, I handle -- my job is to call on only travel 
agents, not commercial, at all; and we were merely asked if we knew of 
anyone that we might know would be interested in American Air Lines 
serving San Francisco, 
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we would ask them if they would be willing to -- 

Q. When -- 

EXAMINER STODOLA: Just a minute. He has not finished. 

[BY MR. ROYALL:] 

Q. Excuse me. A. Willing to support us. That is about all. 

Q. When and from whom did you receive such instructions ? 
A. The date, it is hard to say when. My boss at the time was Jimmy 
Mansfield, James J. Mansfield, and as I recall, -- and as I say, it is 
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hard to pinpoint the date -- but I think it was, oh, around March,| some- 
where around the beginning of March, as I recall, the end of February or 
around March. I would say between February and April sometime; I don't 
know when. 

Q. Of what year, sir? A. That was in 19 -- last year, 1959. 

Q. Would you please state what your specific instructions! were 
from Mr. Mansfield as to what you were to ask or request of travel agents 
in this connection? A. Well, he said that if we had any travel agents who 
felt strongly enough, thought there was another service needed out to San 
Francisco, and if they felt this strongly about it, perhaps they should let 
their representative or their Congressman know about it. 


[6251] 
[Tr. 727 


Q. Did he give you any other instructions as to what, if anything, 


you might ask the travel agent to write to the Congressmen and request 
his Congressman to do other than to support American's application for 
the service? A. Well, I have been wracking my brain trying to think. As 
I recall, he said if they are willing to do this, to ask them if they would go 
to the -- what is it? -- the testimony, or to appear before whatever it is, 
the Board or whatever it is, in the case of this -- is it the -- 
Q. Appear before whom? A. Appear before -- the body who was 
making the decision on this. 
Q. The hearing examiner? A. Gee -- it is so long ago, I don't re- 
call it. I don't -- Ido remember him saying that if they are willing, to 
write to their Congressman, that they should request that he go down and 
see, do something about it, to support before the -- body, is it? Or the -- 
EXAMINER STODOLA: Are you thinking of the CAB, Civil Aero- 
nautics Board? 
THE WITNESS: It could have been the Board. I don't know, sir. I 
don't recall. I know he did mention something about if they feel this 
strongly , tell them to write to their Congressman, to their representative, 
have him go down and -- | 
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Q. What travel agencies, if any, did you contact in this connection, 
with this objective in mind, and if you did contact any travel agencies, in 
this connection, give me the name of the person with whom you discussed 
the matter. A. Well, I only remember one visibly that I contacted. It 
was American Express at 65 Broadway down here, and I spoke to a fellow 
down there by the name of Bob, Robert, Bob Thayer, T-h-a-y-e-r. 

Q. Did you contact any other travel agents in this connection? 

A. Gee, I might have. I don't -- if I did, it wasn't any more than two or 
three , to be honest with you. I don't recall, to be perfectly honest. 

Q. You would not know any of them by name, I take it? A. No, 
sir, I wouldn't recall any of them really. I remember Bob Thayer, though. 

Q. Did you report to anyone, make a written report to anyone as to 
the success, or whom you had contacted in this connection? A. A writ- 
ten report? ; 

Q. Yes. A. No, sir. 

Q. Did you make a verbal report to Mr. Mansfield or any other of- 
ficial of American Air Lines as to -- 
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A. Jim asked if we, did we contact them. We had so many things, 


we do so many things in a day that sometimes these things can slip our 
mind. Our sales program and so forth. As I recall, I did tell Jim that 
I had spoken to Bob Thayer about it. 

Q. What did you tell the travel agents when you saw them, in re- 
sponse to Mr. Mansfield's direction in this connection? A. Well, asI 
recall, I spoke with Bob and asked him if he felt that there was another 
service needed, and he said -- we had this CAMP, well a sales program 
going on through our Los Angeles Gateway and they were having trouble 
getting space out to San Francisco to connect with Pan American, to Hawaii, 


and I asked Bob, "Do you think another service is necessary Tate 
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And he said, "Yes, I believe it should be necessary.” 

So I said, "Gee, if you feel that strongly about it, why don't you do 
something about it? Why don't you maybe write to your Congressman or 
to your Senator or somebody down there about it and see what they can do 
about it. They are --" 
This thing that you asked me before, I can almost -- I can't remem- 

ber the exact words that Jimmy said, but he asked that the Senator or the 
Congressman -- 


[6254] 
[Tr. 730] 


Q. Have you ever received similar instructions to travel agents 
concerning any other route case in which American Air Lines had an ap- 
plication pending? A. No, sir, not that I recall. 


Q. Had you before this occasion that we have been discussing here, 


had you ever before this occasion? A. No. 
Q. Have you ever since? A. No, sir, I don't -- no, sir. 
Q. Then it was unusual in your experience with American, is that 
correct? 
MR, BEVANS: Unique. 
A. Well, -- 
MR. WESTWOOD: Mr. Examiner, I think the facts speak for them- 
selves. He said it had never been done before or since. 
EXAMINER STODOLA: I think that's right, Mr. Royall. Do you 
have any further? 
[BY MR. ROYALL:] 
Q. You have been there eight years? A. I beg your pardon? 
Q. You have been there eight years? A. In my present -- 
Q. In your present capacity? A. Yes, that's right. | 
MR. ROYALL: ‘No further questions. 
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EXAMINER STODOLA: We will take a short break at this time. 

(Short recess taken). 

EXAMINER STODOLA: Let us be resumed. 

Any cross-examination of this witness? 

MR. BEVANS: I have a couple of questions, Mr. Examiner. 

CROSS EXAMINATION 
BY MR, BEVANS: 

Q. Mr. McDonald, are you sure you did not contact any travel agents 
in this connection in 1957? A. No, sir, I don't think Idid. No, sir. 

Q. Did you ever contact Mr. Irving Goodson of the Sky Traveller 
Agency in Cedar Street, New York City, in this connection? A. Well,I 
might have. I don't recall it. That is what I say. It was so long ago, I 
don't recall. 

Q. Do you know Mr. Goodson, Irving Goodson? A. I do know him, 
yes. 

Q. Sky Traveller Agency? A. That's right. 

Q. Did you ever call on the Downtown Travel Center at 92 Liberty 
Street, New York? A. Yes, I did do it. 

Q. And Mr. Norman Sherman? 
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A. Yes. 

Q. Do you recall discussing that matter with him? A. Gee,I might 
have, but I don't recall whether I did or not, Mr. Bevans, to be perfectly 
honest with you. 

Q. Do you know a Mr. Gaul, G-a-u-l, of Yonkers, New York? 

A. No, sir, I don't. 

Q. Do you know a Mr. Noto, N-o-t-o, of New Rochelle, New York? 
A. No, sir, I do not. 

Q. Any calls that you made in this connection were in the area of 
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downtown Manhattan, is that your testimony? A. Well, it could have been 
downtown Manhattan, but my territory is such that I have a part uptown 
territory, as well. 
Q. Do you recall any contacts in the uptown territory? A. No, sir, 
I do not. 
Q. Now, when you received your instructions from Mr. Mansfield, 
was there anyone else present that received similar instructions? A. I 


believe we all were there. There are four -- at that time there| were four 


| 
men in the department, at the time. I think we were all ina little meet- 


ing of some kind. 
Q. Did that include Mr. Adamson? 
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A. No, sir, it would not. 
Q. Mr. Warburton? A. No. 
Q. Are they agency representative of American? A. I believe 
they are what is known as -- we have had a change in our organization. 
I think they are known as combination salesmen, where they do call on 
travel agents. 
Q. They were not in Mr. Mansfield's department, were they ? 
A. No, they were not. 
Q. Whose department were they in? Do you know? A. Gee,as I 
say, we had a pretty big reorganization. I don't recall who was off, their 
boss, at the time. | 
MR, BEVANS: That is all Ihave. Thank you, Mr. Examiner. 
EXAMINER STODOLA: Mr. Rett? 
MR, RETT: No, sir. 
EXAMINER STODOLA: Any other cross-examination? Do you have 
anything further, Mr. Royall? 
MR. ROYALL: No, sir. 
EXAMINER STODOLA: If there is nothing further, you are excused, 
| 


ir, and thank you, sir. 
sir, an you, Si (Witness excused). 
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MR. BEVANS: What is the hour? 

EXAMINER STODOLA: Five after 5:00. 

MR. BEVANS: If we go on to Mr. Bolan, I think we are going to 
take a long time. 

EXAMINER STODOLA: Off the record. 

(Dicussion off the record). 

EXAMINER STODOLA: On the record. 

Will you take the stand? 


JAMES P. BOWLIN 
called as a witness, being duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. ROYALL: 

Q. Please state your name and address, residence address. 
A. James P. Bowlin, B-o-w-l-i-n, 98 Harrington Street, Bergenfield, 
New Jersey. 

Q. I believe you are employed by American Air Lines; is that cor- 
rect, sir? A. That's right, sir. 

Q. How long have you been employed by American Air Lines in 
the sale representative capacity? A. Since November 29, 1953. 

Q. During the years 1957, 1958 and 1959 were you 
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aware that American Air Lines had pending an application before the 
Civil Aeronautics Board to provide nonstop air service between New 
York and San Francisco, California? A. I was. 

Q. On what occasions during those three years, if any, were you 
given any instructions with reference to contacting any customers or 
travel agents seeking to solicit such customers or travel agents to write 
members of the United States Congress to solicit their support in behalf 
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of American Air Lines’ application in the New York-San Francisco non- 

stop case? A. You said 1957, 1958 and 1959 ? 
Q. Yes, sir, that is correct. A. Yes, Iwas, at one time. 
Q. At one time? Could you tell us just the date or approximate 

date of that time? A. I would say perhaps the first part of February ,1959. 
Q. Are you sure as to the year? A. Iam pretty sure of the year,yes. 
Q. Will you please state who gave you such instructions, who gave 

you instructions in this regard? A. This came up at the regular staff 

meeting and my boss at that time was George Smith. 
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Q. In what capacity were you working at that time? A. Asan 
agency sales representative, calling on travel agents from South of Tren- 
ton City limits back to the New York State line. 

Q. Would you please state in detail just what instructions Mr. 
George Smith gave you in this connection ? A. Mr. Smith mentioned that, 
as I recall, that the case was being discussed, considered, and that we 


salesmen could discuss it with our customers, and if they felt that Amer- 


ican Air Lines should enter this new route on a nonstop basis, or one- 
stop or two-stop, that they might wish to write to their Congressmen, 
Q. Very good, sir. A. Does that answer it? 
Q. Have youcompleted your answer? A. Yes. 
Q. Thank you. What, if anything, did he suggest that if such per- 
sons desired to write their Congressmen that they should request of such 
Congressman or such Senator? A. That did not -- as I recall that did 
not enter into the picture. I remember some of my conversations with 
these -- with the agencies. 
Q. Well, I am speaking now specifically as to what Mr. George 
Smith said when he gave the instructions at the 
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sales meeting? A. Well, the answer that I gave you a minute ago, that 
the only thing that I remember of Mr. Smith's statement, that is one topic 
of the usual -- 

Q. That is, to write the Congressman? A. Write their Congress- 
man if they felt there was justification. 

Q. What, if anything, did you do to carry out Mr. Smith's sugges- 
tion in this regard? A. Well, I perhaps, either in person or by telephone, 
I remember three instances with Mr. Smith where we made joint calls on 
travel agents, discussing the San Francisco route. In addition to those 
joint calls, I say there were telephone calls and personal calls. 

I perhaps discussed this, as best I can remember, with maybe fif- 
teen or twenty of the travel agents sprinkled out through New Jersey. 

Q. Did you contact any travel agencies in the City of New York 
proper? A. No, that would be out of my territory. 

Q. Did you contact the Conn Travel Agent in Morristown, New 
Jersey? A. Yes. 

Q. Hawley Travel Agency in Somerville, New Jersey? A. It doesn't 
come to mind, but that was one of my agents, yes. 
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Q. Manno Travel Agency? A. Yes, I remember that; very, very 
much so. 
Q. Rona Travel, Passaic , New Jersey? A. I remember that one, yes. 
Q. Now, when you say you remember them, you mean -- A. The 
contact. 
You remember the contact? A. The discussion. 
Fischer Brothers in Irvington, New Jersey? A. Fischer, yes,yes. 


Travelong in Elizabeth, New Jersey? A. Yes. 


Q. 
Q. 
Q. Lloyd Exchange in Union, New Jersey? A. Yes. 
Q. 
Q. 


International Travel in Paterson? A. Yes. 
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Q. Krugers Travel in West New York, New Jersey? 

EXAMINER STODOLA: West what? 

MR, ROYALL: West New York, New Jersey. 

|THE WITNESS:] It is quite possible. I don't remember contacting 
Ernest Kruger. It is quite possible. There are eighty-eight of them. I 
can't pull them out of my hat. 

I remember Manno. I remember Mr. Conn. I remember Mr. Manno. 

[BY MR. ROYALL] 
Q. What about Karoly ? 


(te. 135] 


A. Yes, there was a joint call; Smith and I talked to John Abgar, 
who was the owner of the organization. 


Q. Paterson Travel in Paterson, New Jersey? A. I know Jim 
Eglington quite well, and it is quite possible I did. 
Q. Travel Ways in Newark, New Jersey? A. Travel Ways in 


Newark, New Jersey? That one, I don't remember. 
Q. Joseph M. Byrne, Byrne -- B-y-r-n-e, in Newark? A. That 
I don't remember. | 
Q. Detone Travel -- D-e-t-o-n-e Travel, in Clifton, New Jersey? 
A. That one I don't remember. My memory is not conveniently failing 
me here, but with eighty-eight of them,I really couldn't pinpoint them. 
Q. Gibbs Travel in Lindhurst, New Jersey? A. That I don't re- 
member. 
Q. You don't remember? A. No. 
Q. Suburban Travel of Milburn, New Jersey? A. I don't/remem- 
ber. I don't believe so. 
Q. Teaneck Travel in Teaneck? A. I don't remember. | 


Q. Mangers Travel in Paterson? A. Mangers? I doubt jit. 
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Q. I take it you cannot recall positively one way or the other ? 

A. There are circumstances which would not enter into the picture here. 
I mean the fellow's nature is such that it is not just peculiar with me, 
but other airline representatives, and I doubt that I would have discussed 
it with him. 

Q. Noto Travel? A. Who? 

Q. Noto. N-o-t-o, -- A. Iam not familiar -- 

Q. -- in New Rochelle? I beg your pardon. That is out of your 
territory. Strike that question. 

Now, in your discussion with the persons and travel agencies that 
you mentioned, what, if anything, did you convey to them, and Iam cog- 
nizant of what instructions you had, but I would like to know just what you 
did in each of these instances, or said to these people and asked them to 
do, if anything. A. Well, the conversation would have run much like this, 
as IJ answered you before -- 

EXAMINER STODOLA: Talk up a little bit. They cannot hear you. 

[THE WITNESS:] (Continuing) I have been a salesman since 1953, 
with American Air Lines. This situation between Los Angeles 
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and San Francisco had come up many, many times. People were con- 
tinually asking: ‘When are you going into San Francisco?" So on and so 
forth. 

So it is quite possible the conversation's kick-off could have been, 
"Regarding your last comment, you are always complaining about when 
our one-stop, two-stop, three-stop service to San Francisco is coming 
up. If you think ancher carrier is needed in the market, or you think we 
should be needed in the market, why don't you write to your Senator?" 

That was it. 

Q. Did you give them any specific suggestions or detailed 
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instructions as to what they should say in writing their Congressmen or 
Senators? A. No, sir. | 

Q. None whatever? A. No, sir, because I am not that familiar 
with the mechanism of the whole thing. 

Q. Did you mention the name of Senator Case of one -- A, There 
are two, Senator Case and Senator Williams. We try not to have a party 
in American Air Lines, that is, on the street that is, and I would always 
say, "Senator Case or Williams, as you prefer," and not pin a man down 
to his politics or my politics, 

Q. You would leave that to his discretion, that there 
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was a Republican and a Democrat involved, that he could take a choice? 
A. That's the way I always tried to be. I don't know if -- 


Q. You said some of these were personal contacts and some over 


the phone? A. Some by telephone. 
Q. Do you remember which were by telephone and which in person? 
A. No. Really, we have many goals as sales representatives, one of 
which is eight or nine calls or days, which is about 2,000 people a year, 
which -- and I would be really crystal-gazing to try to pick that out for 
you. Itried to reconstruct before coming here, to reconstruct these 
names. You can't do it. 
Q. Lunderstand. You did talk to the Hawley Travel Agency ? Axl 
can't swear, but it is quite possible. 
Q. And you did talk to the Manno Travel Agency? A. That's right. 
Q. And the Fischer Brothers, Irvington? A. I don't recall the con- 
versation, but it is possible. 
Q. And in talking to these people, as you recall, that is the sub- 
stance of the conversation which was involved on your part in explaining 
this situation to each of them? 
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A. That's right. 

Q. Of course, I don't expect you to remember verbatim, but that 
was the discussion? A. Mainly that thing. 

Q. Did you ever receive any carbon copies of any letters that may 
have been written by any of these agents to Senators or Congressmen? 
A. Yes,Idid. Mr. Kattler of Rona Travel sent me a copy of a letter he 
wrote to his Senator, I forget which Senator he wrote to. 

Q. Did you receive any other copies that you recall? A. No,I be- 
lieve that was it, unless Mr. Manno might have sent a copy. I believe 
one of those. I would say those two were just about -- 

Q. What did you do with the letter when you received it? A. I gave 
it to my boss, Mr. Smith. 

Q. George Smith. Did you make any written reports concerning 
your success in contacting the travel agents? A. No. There was no 
written reports. 

Q. Did you report verbally to Smith as to your progress or activity 
in this regard? A! I believe I gave him the copies that I mentioned, that 
I had made some calls, personal calls. Naturally he and I were on three 
of them, as I recall, two or three of them, together, and I don't think he 
would carry it any 


[6268] 
[Tr. 744] 


further than that. 

Q. At the time that you were in contact with these travel agents, 
do you remember the procedural stage at which the proceeding was at 
that time? A. No, sir. No, I don't. 

Q. Were you ever advised by any one of the procedural stage at 
which that application was at that time? A. No, and lam not familiar 
with the procedural stages, as a matter of fact. All I know is what I read 
in the Flagship News. In other words, that this case is pending or that 
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case is pending, and that sort of thing. I am not familiar with the mech- 
anism. | 
Q. Mr. Bowlin, have you ever received before, or have you ever 


received since similar instructions to contact travel agents concerning 


any other route case in which American have had an application) pending ? 


A. No, sir. 
MR, ROYALL: That is all. 
EXAMINER STODOLA: Off the record. 
(Discussion off the record). 
EXAMINER STODOLA: On the record. 
You may cross-examine, Mr. Bevans. 


CROSS EXAMINATION 
BY MR. BEVANS: | 
Q. Mr. Bowlin, referring to the Detone Travel Agency of 


ee ast ! 


Clifton? A. I think that is probably Detone, Aldo Minicus. I don't re- 
member talking to Aldo about this thing. 

Q. Would it refresh your recollection if I asked you talked with 
Mr. Pampagnione? A. Joe Pampon? Well, maybe he has cut it. Joe 
Pampon, as I know it. If it had been discussed, I believe I would have 
discussed it with Aldo Minicus, the owner of the organization. 


Q. What was your recollection with respect to Suburban Travel 
Bureau of Milburn, New Jersey? A. That I believe I said I didn't re- 


member. | 


Q. That is Mrs. Lillian Dunn, isn't it? A. That's right. 
Q. You don't recall asking her to write? A. No, sir, but it is pos- 
sible. I don't deny it with any of them. 
Q. Lloyd Exchange, did you recall? A. No, sir, I don't believe I 
recalled that. I know Max Peppel very well, the owner. 


| 
Q. I believe you said you do not recall having asked Joseph M. 
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Byrne & Co. to write. Would it refresh your recollection if I asked you 
whether you asked Mr. Terry? A. If I did, it would have been Joe Terry, 
yes. Ido not know Joe Byrne too well. I just say hello. Mr. Terry is 
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the manager of the Travel Department. 

Q. He is a former employee of American Air Lines, is he not? 

A. I believe he was Agency Manager for American Air Lines of New 
York some years ago, yes. 

Q. Did you know him at that time? A. No, I didn't know Joe Terry 
at the time. 

Q. You thought it was possible that you asked Mr, Eglington of 
Paterson to write. A. Very possible. 

MR. BEVANS: That is all I have. Thank you, Mr. Bowlin. 

EXAMINER STODOLA: Mr. Rett? 

CROSS EXAMINATION 
BY MR. RETT: 

Q. Mr. Bowlin, you stated that you received your instructions to 
contact travel agents during the first part of February. How did you fix 
the date or the time? A. How do I fix the date or the time? 

@. How do you fix the time as the first part of February? A. Well, 


I received a phone call at home from Mike Kattler of Rona Travel, telling 


me that he had been visited by one of my competitors in connection with 
a letter which he had written to his Senator, and that comments were made 
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to the point where his boss had to step over and say that he told Mike to 
write the letter and that would have been somewhere in that area, and I 
had to back off from before the time he wrote the letter, so that is the 
way I am trying to pull the thing together in so far as the date is con- 
cerned. 
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Q. All right. Now, in the first part of February, before the 15th 
of February -- A. I would say somewhere in there, yes. 

Q. How soon after the time you received your instructions did you 
start contacting these various agents that you say you did contact ? 
A. Without losing direction in this business, you try to devote a certain 
part of the day to tours and a certain part of the day to going over fold- 
ers and so forth. So I don't think I would have devoted a whole day to it. 
I would say during a period of maybe three or four days I would] make 
these contacts or maybe more than three or four days. I don't know the 


span. I would not want to guess at it, but we wouldn't refer to it asa 


sales blitz or anything like that. It certainly did not happen that way. 

Q. In any event, it happened very promptly after you received your 
instructions? A. Yes, sir. 

MR, RETT: That is all I have. 
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EXAMINER STODOLA: Mr. Westwood? 
MR. WESTWOOD: No, sir. 
EXAMINER STODOLA: Any redirect? 


REDIRECT EXAMINATION 
BY MR. ROYALL: 

Q. Mr. Bowlin, didn't you testify when I was talking to you that you 
received a copy of a letter that Rona Travel Service had written to Sen- 
ator Case? A. Yes, I believe I did. 

Q. Well, I show you that letter here, dated February 17,1959. 

A. Well, I suppose you are referring to a copy, James P. Bowlin on here, 
an open copy. 

Q. Lam not referring to a thing. Iam just referring to that letter 
right there. A. Why wouldn't I have been able to receive a copy, sir? 

Q. I believe you stated that you did. A. That's right. Why wouldn't 
I have been able to receive it? 
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Q. Well, as I understand it, your contact was prior to that ? 
A. That's right. 


Q. Your contact with Rona? A. Yes, and the man wrote the letter 
after. 
Q. How soon after that letter was written did you get a 
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copy, do you recall? A. It could not have been more than a few days. 


Q. Well, didn't you just now testify that when you first knew it had 
been written was when you received a call from Kattler on the phone? 
A. I told you I got a copy of the letter. 


Q. Yes. A. ‘This gentleman down here, I believe, asked me how 
I established the dates in my mind. I told him, I intended to say the 
thing that stood out most in my mind was the call from Kattler regard- 
ing the visit that he had had from a competitor, talking about this par- 
ticular letter. 


Q. That then is the letter you were referring to that was written 
to Case? A. That’r right. 


MR. ROYAL: Nothing further. 


EXAMINER STODOLA: If there is nothing further, you are excused, 
and thank you for your testimony. 


(Witness excused). 


EXAMINER STODOLA: We will recess now until 9:30 a.m. tomor- 
row, in the Empire Room. 


(Whereupon, the hearing was adjourned to the Empire Room of the 
Statler Hotel, New York City, at 9:30 a.m., Friday, July 22, 1960). 


| 
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Whereupon, 

WALLACE GRANT HAWLEY, JR., 
called as a witness, being duly sworn, was examined and testified as 
follows: 

DIRECT EXAMINATION 


BY MR. ROYALL: 
* * 


[ 6282] 
[Tr. 756] 


Q. What was the substance ofthat letter that you wrote to Senator 
Case? Do you recall? A. I do not recall the phraseology. | 

Q. But in essence what if anything did you request the Senator to 
do? A. Nothing more than to suggest that he look favorably upon the 
nonstop service of American Airlines. I sent a note along on it. 

Q. How long have you been in the travel agency business, Mr. 
Hawley? A. Since September 17, 1932. 


| 
Q. Had American Airlines prior to that time or has it subsequent 


to that time ever made a request to you that you write to your represent- 
ative or representatives in Congress to support a route application which 
they may be seeking? A. Not to my knowledge. That is, I don't recall 

them ever coming in and requesting my support. 
* * * * 
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Whereupon, 
GORDON B. MARSH 
was called as a witness, and having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. ROYALL: 


* * 
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Q. Were you contacted at any time by American Airlines’ repres- 
entatives other than the one you have just detailed in 1957 relating to 
that application of American? A. Not thatI can recall. AsI say, I 
recall the call, and I had thought it was not that long ago, but in the 
course of business and the calls we get, I don't know, but I don't recall 
being asked for them any other time than the one time, to send a letter 
for the purpose of establishing a route. We have had other calls from 
them, of course. 

Q. Had you before the time mentioned in 1957 or since that time 
been requested by American Airlines to support it in any other route 
applications? A. No, no, I have not. 

Q. Have you ever been contacted by any other airlines since you 
had your agency? A. Not to the best of my knowledge. 

Q. To support a route application by any particular carrier? 

A. No. That is the only one that I recall we had. 


MR, ROYALL: That is all. 
* * 
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Whereupon, 
WALTER BARNHORST 


was called as a witness and having been first duly sworn was examined 


and testified as follows: 
DIRECT EXAMINATION 


BY MR. ROYALL: 


* * 


[ 6306] 
[Tr. 779] 


Q. Had you ever been requested by American Airlines before to 


lend support to an application of theirs for a route? A. No, sir. 
Q. Or after? A. No, sir. Not prior to that time. After that 

time I don't think they would ask me because he knows I wouldn't stand 

on that point. 
Q. Did youever write any letter for any other airline in support 


of such an application? A. No, sir. Taxes on route. 
* * * * 
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Whereupon, 
MORRIS SHIPLEY, | 
called as a witness and, having been first duly sworn, was examined and 


testified as follows: 
MR. HUISENTRUIT: Mr. Examiner, I would renew our request 
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made earlier that all American Airline witnesses be considered as 
hostile witnesses? 

EXAMINER STODOLA: Very well. 

DIRECT EXAMINATION 
BY MR. HUISENTRUIT: 

Q. Will you please state your full name and address? A. My 
name is Morris Shipley, M-o-r-r-i-s, S-h-i-p-l-e-y. My residence 
address is Palmer Hill Road, Old Greenwich, Connecticut. My business 
address is 100 Park Avenue, New York City. 

Q. From the period January 1957 to the present time, would you 
please tell us by whom you were employed, the position you held, your 
place of employment, and the dates? A. During all of that period I 
was employed by American Airlines. For the period of January 1957 
to approximately June of 1958 I was based in Washington, D. C., in 
charge of the Washington Affairs Office. 

Subsequently, ‘and to the present time, I have been based in New 
York in charge of the State and Community Affairs Department. 
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Q. Did you have any formal title when you were in the Washington 
Office until June of 1958? A. My title during all of this period has been 
Assistant Vice President. 

Q. Of the Community Affairs, or was there an extra title? 

A. During the period from January 1957 to approximately June of 1958 
I held the title of Assistant Vice-President, Washington Affairs. Sub- 
sequently, and to the present time, my title has been Assistant Vice - 
President, State and Community Affairs. 

Q. Mr. Shipley, could you tell us who your superior was during 
this period of time,’ and to whom you reported? A. During all of this 
period I reported to C. W. Jacob, Senior Vice-President, American 
Airlines. 
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Q. During the period you were in the Washington Office until June 
of 1958, who were your employees, or who reported to you? A. There 
was Mr. Dwight D. Taylor, Mr. Charles L. Strickler and Mr. Lionel 
Rogers. There is another man, and his name is on the tip of my tongue, 
but I can't think of it now. He is based out here in San Francisco. 


* * * * * 


[tr 10] 


Q. Have you contacted any travel agencies or agents in either New 
York or California concerning this case? A. I have not. 


Q. Were you aware that travel agents were being contacted 


[ 6401] 
[Tr. 871] 
by American Airlines’ personnel? A. In the New York area in 19591 
was aware of it, yes, sir. 
Q. How did you become aware of that? A. I asked them|to make 
some contacts. 
Q. Did anybody tell you to ask them? A. Yes, sir. 
Q. Pardon? A. Yes, sir, they did. 
Q. Who asked you? A. Mr. Dwight Taylor, in a telephqne 
conversation. 
Q. Do you recall the approximate date of this telephone conversation? 
A. I don't think that I can tell you the date. I believe it was sometime 
early in 1959. 
Q. What did Mr. Taylor ask you todo? A. AsI recollect it, Mr. 
Taylor said that he had been talking with some congressmen, and they 
had indicated that it would be helpful to them if there was some/expression 
from their constituents, and he asked if this would be possible. | I said 
I would see what I could do. 
Q. Did you get the impression that the congressmen wanted this 
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support before they would in turn support American as a third carrier? 
A. My impression and my recollection are that Mr. Taylor 


[ 6402] 
[Tr. 872] 


was asking me this for the purpose of appearance at oral agrument. 

Q. And what did you do after this telephone conversation with Mr. 
Taylor? A. I subsequently telephoned the district sales manager in 
New York. 

Q. What was his name? A. I believe it is Andrew B. Newcomb. 

Q. What did you tell Mr. Newcomb? A. I asked if it would be 
possible for some of the sales representatives in their contacts to do 
this, and he asked if I would talk directly with Mr. Bob Smith, which I 
did. 

Q. When did this call to them take place; was it within a day or 
two after you had that call from Mr. Taylor? A. I can't be sure. I 
think it would have been reasonably close to Mr. Taylor's call. 

Q. Then after your conversation with Mr. Newcomb what did you 
do? A. I called Mr. Bob Smith. 

Q. Was this the same day you called Mr. Newcomb? A. I think 
it probably was, and I have a vague recollection he said that Bob Smith 
was there, and handed the telephone to Bob Smith, and I really made my 
request to Mr. Smith directly. 

Q. Could you tell me the -- you said in early 1959. 


[6403] 
[Tr. 873] 


Could you tell me the month that this took place? A. (No response.) 
Q. To refresh your recollection, I believe that American had an 
airplane accident in February of 1959. Was it before the accident? 
A. I can't be sure,’ but I would -- I am really guessing, but I think it was 
probably after the accident. 
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Q. Was it after the latter part of the month, the latter part of 
February? A. I can't be sure. 
Q. It wouldn't have been later than March, would it have been? 


A. Well, my impression is that it was sometime early in 1959, but I 
can't be sure of the time exactly. | 


Q. What did you tell Mr. Smith todo? A. I asked Mr. |Smith if 


it would be possible for the sales resprsentatives in their normal course 


of their contacts with users of air transportation, for the purpose of 


expressing an interest in the appearance of their congressman at oral 
argument, I asked him if they would be willing to write their congressman 
to that effect. | 
Q. Did you know there was going to be oral argument at that time? 
A. Certainly I knew there was going to be oral argument. There always 
is, isn't there? 


[te 874] | 


Q. Was the Examiner's initial decision out at that ta? | A. I don't 
recall, but certainly we were expecting it if it wasn't out already. 

Q. Did you tell Mr. Smith what the contents of these letters should 
be? A. No, sir, I did not. | 

Q. And did Mr. Smith report to you after you had given these in- 
structions, as to whether he had carried them out? A. I don't/recall 
hearing from Mr. Smith again until sometime in the summer of 1959. 
He called me about a letter that they had received from a travel agent 
who had written, I believe, to a congressman. | 

Q. Were you in any way kept informed of contacts that ae made 
as a result of your instructions? A. No, sir, I was not. 

Q. Do you specifically recall, Mr. Shipley, that you requested 
these -- that you told Mr. Smith that those travel agents should request 
their congressman to appear at oral argument, or is it possible you 
merely sought travel agents to support a thirdcarrier, or American 
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Airlines? A. First of all I don't think I mentioned travel agents or 
necessarily thinking about travel agents. I think I asked Mr. Smith in 
the normal course of his representatives -- in the normal course of 
their calling, if they would do this. 

Q. Who do they call on, in addition to the travel agents; 


[tr 875] 


is that the bulk of their calls? A. No, sir, I would not think so. 

Q. Large corporations? A. Any user of air transportation. 

Q. And then back to my question. Is it possible that you merely 
told Mr. Smith that he should seek support for a third carrier, or for 
American Airlines in this case? A. My best recollection is that I asked 
Mr. Smith whether any of these people were willing to ask their congress- 
man to appear at oral argument and, if so, to write them to that effect. 

Q. Do you know whether anybody other than travel agents wrote to 
their congressman supporting oral argument? A. I do not. 

Q. Pardon me? A. Ido not, no. 

MR, HUISENTRUIT: Mr. Examiner, I would like to have marked 
for identification a two-page letter dated January 30, 1959, addressed 
to Mr. Thomas J.' Mellon, and purportedly sent by Morris Shipley. 

EXAMINER STODOLA: The letter will be marked as Exhibit 
BOE-23. 


(The document above referred to 
was marked Exhibit No. BOE 23 for 
identification.) 


[6406] 
[Tr. 876] 


BY MR. HUISENTRUIT: 
Q. Mr. Shipley, will you read that letter to yourself and familiarize 
yourself with it. 
(Short pause.) 
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Have you read it? A. Yes, sir. 

Q. Do you recall sending that letter? A. Yes, sir. 

Q. I call your attention to that last full paragraph on the first 
page. You state there that you are "at a loss to understand the reasons 
for the continuing delays in the C. A.B. proceeding." A. Yes,| sir. 

Q. And that there is an indication that the Examiner's initial 
decision will not be issued for another month or two, and that it is 
difficult to escape the conclusion that the delays were directed from the 
Commission itself. A. Yes, sir. 

Q. By "Commission itself," are you referring to the Civil 
Aeronautics Board? A. Yes, sir. 

Q. You further state that, "if this is true San Francisco|is being 
miserably discriminated against." A. Yes, sir. 

Q. Mr. Shipley, have you tried to disseminate the 

[Tr. 877] 
[ 6407] 
impression to the people of California that the Civil Aeronautics Board 
was intentionally delaying this case? A. No, sir. 

Q. What is the basis for the conclusion in your letter that the 

Board itself is responsible for the delays? A. This letter was written 


in response to a querie of Mr. Mellon whom I considered a good friend. 
The statements therein were my best judgment, and were related in 
candor to a personal friend. 


Q. You must have had some reason or basis for saying that the 
Board is responsible for the delays. What made you think that? 
A. Well, first of all, Mr. Huisentruit, our motion to expedite |had been 
filed in May of 57, The Board denied this motion in July, I think, or 
June or July -- June, it was, and ordered a staff study. 

It wasn't until January of '58 that the Board issued an order setting 

down this matter for hearing. This the Board did on an expedited basis 
and used the language, "Expedited." 
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To my mind and in my judgment this was a simply though important 
case. It involved only one segment, one other carrier, and it seemed 
to me that it was taking an unduly long time. 

Q. The only basis for your belief that the Board was intentionally 
delaying the proceeding was the fact that the 


[ 6408] 
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dates were farther apart than you had hoped? Was that the only basis? 
A. Well, for example, after the issuance of the January order, as I 
recall there were petitions for reconsideration filed by TWA and United. 
These were not disposed of for some two or three months later, and there 
was no pre-hearing conference held while these were pending, but -- 

Q. But other than the fact that these dates were farther apart 
than you thought they should be, was there any basis for your saying that 
the Board was intentionally delaying the case? A. Well, these matters 
were at the discretion of the Board. They were Board action. I was 
simply -- 

EXAMINER STODOLA: Well, Mr. Shipley, let's stop there. 

Have you ever heard of a case where the Board interfered with 
the Examiner's decision, the writing thereof or the release of? 

THE WITNESS: No, sir, and I didn't believe I had so testified here. 


* * * * * 


[tr 004] 


[BY MR. HUISENTRUIT:] 


Q. What type of assistance do you render them? 


[6435] 
[Tr. 905] 


A. Well, it is common practice among the airlines in route cases for 
the carriers to ask for the support of a community in behalf of their own 
application. 


6468 
fgg 


Frequently, in doing that, you will submit data, thoughts or ideas 
to the community. 

Q. Would this assistance come in the form of a brief? A. It could, 
yes, sir. 

Q. Or other pleadings? A. Yes, sir, it could. 

Q: Which would be prepared by American, but filed under the name 
of the city or civic organization? A. Well, usually I think the practice 
among the airlines is that -- 

Q. Iam just speaking about American, to your knowledge, to your 
knowledge. A. Well, this is not common just to -- 

Q. No. A. Not something which American only does. This is 


done by all air carriers. 
* * 


[tr 216] 


CROSS EXAMINATION 


* * cd 


[6461] 
[Tr. 931] 


BY MR, BERNSTEIN: 
* * 


[ 6468] 
[Tr. 938] 


Q. Mr. Shipley, is it usual or ordinary in the regular course of 
your functions with American to make contacts with legislators as you 
did in this proceeding? Have you done so in similar proceedings in 
other route cases, or was this a unique experience for you? A. Well, 
as I answered the question of Mr. Bevans, because of the substantial 
time that I spent in Washington I did have some acquaintance on Capitol 
Hill, but this has never been a specific assignment for me. 
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My activities up there were minor. I don't recall my contacting 
any congressman in/any other proceedings, but I may well have. 
MR. BERNSTEIN: That is all I have. 


* * * 


[tr 986 


BY MR. WESTWOOD: 

Q. Mr. Shipley, you recall this morning I believe, in answer to 
a question by the Examiner, that you stated that American employees 
might or would be in contact with a congressman if the occasion arose, 
indicate to the congressman that a letter concerning a route matter 
might be written, might properly be written by the Congressman to the 
Board in appropriate circumstances. 

Is that a fair paraphrase of what you said? A. I think itis, yes, sir. 

Q. Now, what did you mean by appropriate circumstances in giving 
that answer? I am not asking you as a matter of law. 


[te- 94 


I am just asking you what your understanding of appropriate circumstances 
was. 
MR. BEVANS: Mr. Examiner, this is asking the witness to give 
a legal interpretation. Otherwise, it adds absolutely nothing to the record. 
EXAMINER STODOLA: Well, let's see what the witness's answer is. 
A. Well, maybe I can best answer it by some examples of what I have 
in mind. 
First of all, when there is no formal matter pending which has to 
be decided after a Notice of Hearing, I believe it is all right then for a 
congressman to write the Board asking for expedition of a case. 
I think it is also quite proper for a congressman during the pendancy 
of a case to make an inquiry about status of [or] a procedural matter. 


aah [ 6535] 


I believe it is further appropriate for a congressman during the pendancy 
of a case to write a letter to the Board in lieu of oral argument? 
BY MR. WESTWOOD: | 

Q. Now, is that what you meant by appropriate circumstance? 


A. Yes, sir. 
* 
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[6535] 
[Tr. 1003] 


Whereupon, 

ALFRED R, BONE, 
called as a witness, being first duly sworn, was examined and 
as follows: 

DIRECT EXAMINATION 
BY MR. HUISENTRUIT: 
Q. Will you please state your full name and address? A. Alfred 
R. Bone, B-o-n-e, Jr. Home address is 399 Moresque Drive, Pasadena, 
California. 
Q. Mr. Bone, by whom were you employed from January 1957 to 
September 1, 1958? A. American Airlines. 
Q. I would like you to give me the name of the company, the 
position held, the dates, and the place of employment. A. American 
Airlines, Inc., for something more than 30 years. | 
During the period 1946 until February 1, 1960, I was Regional 
Vice President. 


Q. And where were you located? A. Headquartered in'Los Angeles. 
* * * * * 
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[ 6573] 
[Tr. 1041] 


Q. In the first page of that Exhibit 29 you stated: "In line with our 
discussions about getting better established with the top people in San 

Francisco . . ." when did this discussion with Mr. Shipley take place that 
you are referring to inthis memo? A. I used the word "discussions", 
plural. 

Q. Yes. A. I referred to discussions not only with Mr. Shipley 
but with Mr. Jacob and Mr. Rheinstrom and many other officials of the 
company. 

This was based upon the fact that at this time we were getting about 
five to seven per cent of the traffic out of San Francisco whereas our 
principal competitors were getting about 50 per cent of the traffic out of 
San Francisco. 

Q. Pardon me, could you please tell me what date you are referring 
to there? A. The dates of the discussions? 

Q. Yes. 


* 


[ me 3048] 


CROSS EXAMINATION 
* * 


[ i 0) 


BY MR. WESTWOOD: 

Q. Mr. Bone, have you Exhibit BOE-29? A. Yes. 

Q. This is a memorandum from you to Mr. Shipley dated June 25, 
1958, to which are attached two copies of two editorials. 

Now, in the last paragraph -- I am not referring to the PS at the 
bottom of the page but in the last paragraph of the body of the memorandum, 
you refer to a discussion at the sales council meeting in New York the 
other week. 


[6212 ] 
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Will you tell us just a little bit more about the substance of that dis- 
cussion; what it was, what the point was? A. My headquarters were in Los 
Angeles but my responsibility covers the Western Region which includes 
San Francisco and Oakland. 

Our position in Los Angeles, competitively speaking in terms of traffic, 
was very strong. In San Francisco it is very weak. 

We were doing about six or seven per cent of the total volume of air 


travel out of San Francisco. 


Q. I understand that. I want to get to the discussion; what was the 
discussion at the sales council meeting? A. The discussion was that the 
officers of the company including myself should devote more attention to 
specifically San Francisco and other non-regional or non-general office 
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headquarters where we needed support. 
Q. Where you needed support for what purpose? A. Traffic, for 
getting business. | 
Q. Now, inthe P. S. to this memorandum, you refer to the attached 
editorials saying, that they were a direct consequence of the conversation 
at the luncheon. | 
What do you mean by that; how were these editorials the consequence 
of the conversation at the luncheon? A. By coincidence, the word of a 
postponement in the hearing was made known at the luncheon. [ think it 
was stated by Mr. Needles. | 
It is my impression that Mr. Needles and Mr. Holm, as well as 


those from American Airlines that were present at the luncheon, everyone 


was very disappointed about the prospect of delay. 
We expressed our disappointment. There were some newspapermen 
there who were also interested in improved air service for San| Francisco. 
Without any request on the part of anyone I believe that news articles and 
editorials were the consequence of the conversation at the luncheon. 
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Q. Now, were these editorials based on something you said at the 
luncheon? A. No. 

Q. Were they based on anything that any of the other American 
Airlines people said? 


6 
[rr 1081] 


A. No. I think they were based on the things that Mr. Needles brought 
to the luncheon, 

Q. Do you, in fact, know what they were based on? A. My opinion 
and observation is that they were based upon the news that Mr. Needles 
brought to the luncheon, that is, that there was a postponement in the 
hearing. 

Q. Did you suggest editorials on the subject? A. No. 

Q. Did anyone else from American Airlines at the luncheon suggest 
editorials? A. No. 

Q. Do you know of anyone in connection with American Airlines 
who was not at the luncheon who suggested these editorials? A. No. 

Q. Did anybody in American Airlines have anything to do with 
these editorials? A. Not that I know of. 


* a * 
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[ 6802] 
[Tr. 1266] 
Whereupon, 
THOMAS W. BARBOUR 
called as a witness, having been first duly sworn, was examined and 


testified as follows: 
* 


[re. 1267] 


DIRECT EXAMINATION 


BY MR. HUISENTRUIT: 
* * * 


[te 1260] 


Q. Would you please tell us the positions or jobs you have held 
with American Airlines and the city in which you were located? A. I 
have always been stationed in San Francisco. My first title was public 
relations representative and later manager of public relations for San 
Francisco. At the present time, I am director of the Northern California 


Bureau, American Airlines Public Relations Department. 
* * * * 


[6816] 
[Tr. 1280] 


Q. When was this general understanding reached prior to this first 
initial meeting of Mr. Strickler in early '57? A. Well, I would guess 
that an understanding of my role 


[1.1281] 


in connection with any -- well, in connection with any American Airline 
route development plan, came out of my activity in the Denver Service 
Case. 


[6817] 
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Q. Did you have continuing instructions from way back in '54, Mr. 
Barbour? A. Actually, I didn't get any instructions in the Denver Service 
program, either. 

Q. Well, then, what was your understanding of what you were 
supposed to do? A. Perhaps I should explain how I got into this bus- 
iness of, route development business, and it goes way back to the early 
stages of the Denver Service Case when Dick Fisher, who was then the 
American Community Relations Director in New York, came out, and 
he said, "Here are some, here are our exhibits in the Denver Service 
Case." 

And he said, "You probably -- this is too complicated, too involved 
and too dull, andyou probably wouldn't be interested in it, but I thought 
you would like to read it anyway.” 

And I did read it, and as I told you, I had just come from a 
Metropolitan News desk over to American Airlines, and it was perfectly 
obvious to me in reading this document that it was not dull, it would not 
be dull if it was properly brought to the attention of the community, that 
it was important, that it was important to American Airlines, that it was 


[6818] 
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important to the City, in fact to all of Northern California, the action that 
American Airlines proposed to take in the Denver Service Case, and it 
was what you might call a heavensent opportunity to present to the City 
an action by my company that had civic improvement and civic virtue 
and public progress and advancement written all over it. 
And it would be obviously to the advantage of my company for me 
to call this action to the attention of as many people as possible, so that 
they would know that American Airlines was in line with the growth and 
development of the West, and was actually trying to do something about 
it, and we were proud -- 
Q. Mr. Barbour -- A. -- of what we were going to do, and there 
was no point at all in hiding what we were doing in this Denver Service 
Case. 
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| 
And the results were exactly as I had anticipated. There was 
interest in it. The response on the part of the press and other! people 


was immediate and emphatic. 
* * 


[6821] 
[Tr. 1285] 


Q. And then you went on to describe what you had done in the past. 
On the basis of that, would it be a fair assumption that your role in this 
case would be to take the various pleadings and exhibits which American 
Airlines might file and summarize these for the newspapers? |A. I 
wouldn't say that was my basic role, no. This was a service that I would 
try to perform as the apparent need arose, because I knew that -- well, 
I knew that whatever you sent a newspaper had to have some relation- 
ship with news events, 


ere 


and I tried to tie them in with these procedural steps as they would take 
place. 
It could be anticipated that I would get calls from the newspapers. 
In fact, I did get many calls from the newspapers asking what this was 
all about. 
What are you going to do, andI would get up those memos to an- 
ticipate the need for this information before I would get the calls because 
chronically we would get new reporters on the stories, and it would take 
a long time on the telephone for me to explain the procedural steps in the 
case and what the role of the Civil Aeronautics Board was, what American 
Airlines was trying to do, why we had oppositions to something which 


was obviously in the public benefit. 
* * | 


[ 6942] ——————_____1144 


[1.1406] 


CROSS EXAMINATION 


* * * 


[ 6963] 
[Tr. 1427] 
BY MR. WESTWOOD: 
* * * * * 
Q. In your testimony, you stated, as I recall it, that you prepared 
a memorandum to editors or something of that nature in connection with 
the exhibits of American in the Denver Service Case, and I believe you 
said that it took you about three hours or something of that sort. A. Yes. 
Q. To do that work? A. Yes. 
Q. And to prepare that memorandum? A. Yes. 
Q. Now, will you explain just in some detail -- you don't have to 
make a long speech, but tell us just how you could accomplish such a 
job in what seems to be a relatively short period of time. , 
What did you do? A. Well, just -- I would get the brief and read 
through the brief of which, or the exhibits and I believe that the briefs 
contain a rather substantial subheadings -- 
Q. You mean the exhibits? A. Each --I mean the exhibits. 
These exhibits would have rather lengthy subheadings which are 
almost a complete statement of the whole, of that 


[tr 1428] 


portion of the exhibit so that all you'd have to do is write down the substance 
of the subheading. 

Q. And is that approximately what your memorandum to editors in 
connection with the exhibits in the Denver Service Case involved? 
A. Pretty substantially, yes. 

If you will notice some of the later exhibits, you will find that I 
not only analyzed our own but United's and TWA's as well. 


1145 
I received no compliments on that score. 
(Laughter) 
Q. And -- 
EXAMINER STODOLA: Off the record. 
(Remarks off the record.) | 
EXAMINER STODOLA: On the record. | 
BY MR, WESTWOOD: | 
Q. Now, in your reference to some of the exhibits in this case, 
are you referring to BOE-59, which is a memorandum to editors which 
is dated July 14, 1958? A. Yes, sir. 
Q. Now, in the preparation of that memorandum, did you examine 
the exhibits of American and of TWA and of United? A. Yes, ‘sir. 
Q. And prepared that substantially in the way you indicated you 
prepared the memoranda to editors in the Denver 
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Service Case, is that right? A. Yes, sir. 
* * * 
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[7174] 
[Tr. 1634] 
Whereupon, 
THOMAS GRAY, | 
was called as a witness and being first duly sworn, was examined and 
testified as follows: 


EXAMINER STODOLA: Take the stand, please. 


1146 
DIRECT EXAMINATION 
BY MR, ROYALL: 
Q. Please state your name and address, sir. A. Thomas Gray; 
my resident address is 3954 Washington Street, San Francisco. 
Q. Are you employed -- what is your employment, Mr. Gray? 


A. Iam the general manager of the Downtown Association of San 
Francisco. 


[e165 


Q. Did you advise anyone in American Airlines that this Downtown 
Association would consider such a motion prior to its passage? 

A. Certainly. 

Q. Who did you advise of that? A. We advised all the parties that 
we were going to take up a matter of interest to them. I think all the 
principals in this case were members of the Downtown Association. 

Q. Well, you speak of principles, who do you mean? A. TWA, 
United and American. 

I think United'was a member of the Downtown Association Board. 


* * * * * 


[1.1672] 


Whereupon, 
ALBERT SCHLESINGER, 
called as a witness ‘and, having been previously duly sworn, was 


examined and testified as follows: 
* * 
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[n. 1673] 


DIRECT EXAMINATION 
BY MR, ROYALL: 

Q. Would you please state your name and address, please? 
A. Albert Schlesinger, 2690 Broadway in San Francisco. | 

Q. I believe that you have been associated with the Downtown 
Association of San Francisco for some time, sir. Are you now a member 
of that organization? A. Iam. | 
Q. Have you served in a fixed capacity with that organization, that 


is, president or -- A. I have served as president for two years. 
* * * * * | 


2 
[mp. 1685 


CROSS EXAMINATION 


BY MR. HARVEY: 
* x 


[ae 1648) 


BY MR. HOLM: 


if 
* * * * x | 


Q. You devote all of your time and you devoted all of those years 
and all of those efforts and now you are engaged in the Pacific Festival 
for the City and throughout these other years engaged in other things 
that involved the welfare ofthe people of the City, drives for funds for 
charities and things of that | 


[7239] | 
[Tr. 1699] 


nature, is that correct? A. Well, I am nowon six or eight various 
boards of directors and philanthropic organizations. I think what you are 
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trying to ask me, Mr. Holm, is that in so far as any economical or 
personal interest inithis case, I might say that I am a stockholder of 
TWA and my friendship is greater with the executives in the offices of 
United Air Lines and that all of them are very good to me in supporting 
me on these various activities that I pursue. 

My only objective in this case was to serve the City of San 
Francisco in what I felt was of interest to the City of San Francisco 
based on personal experience, travel to New York four or five times a 


year andI might add this as a parting conclusion. 
* * * * 


2 
[e. 1714] 


Whereupon, 
CHARLES C. MILLER, 
was called as a witness, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR, ROYALL: 
Q. Please state your name and residence. A. Charles C. Miller, 
427 Lagunitas Avenue, Oakland, California. 
Q. Mr. Miller, I believe you have been associated with the San 
Francisco Chamber of Commerce, have you not? A. Yes, sir. 
Q. In what capacity, sir,and for what period of time? A. Asa 
member of the transportation department since 1955. 
Q. Continuously until this date, is that correct? A. That is correct. 


* * * * * 


1149 
[7263] 
[Tr. 1723] 
Whereas, 

FRANCIS McCARTY 
called as a witness and, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. HUISENTRUIT: 
Q. Your Honor, will you please state your name and 
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address? A. Francis McCarty, 3234 Divisidero Street, San Francisco. 
Q. Will you please tell us from January 1957 to September 1959, 

if you were in any way associated with the City and County Government 

of San Francisco? A. Yes. 
Q. And what position did you hold, sir? A. I was a member of 


the Board of Supervisors and I believe it was in January of 1958 that I 


was elected president. 
Q. Were you a member of the Board of Supervisors in 1957 also? 
A. Yes, sir. 
Q. And you continued as a member through September of 1959? 
A. No, until the early part of February of 1959. 


* * * * 
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Q. Had you expressed your opinion on the resolution prior to this 
meeting to anyone in the city government? A. I don't recall that. I may 
have. | 
The position -- I was on the Board since early in 1952 and until I 
was elected president among other committee assignments, I was chairman 
of the Public Utility Committee which had jurisdiction on matters involving 
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the airport, the municipal railway and the water development. 

The position of the Board during all those years was to favor all 
applications for expanded air service, no matter by whom made. That 
was the position of the Board. 4 

Q. And regardless of what points were involved, is that correct? 

A. Correct. We felt that San Francisco needed more air service and 
the air lines were rather familiar with our position on it. 

In one instance, our position would be antagonistic to a given air 
line. On another, it would be favorable to it, depending on the position 
of the air line, but our position was always the same. We favored 
expanded service. 


* 


[ ig 


CHARLES C, MILLER 
called as a witness, and having been previously duly sworn, was examined 
and testified further as follows: 
DIRECT EXAMINATION - - RESUMED 


BY MR, ROYALL: 
* 


* 
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Q. Did the Chamber of Commerce write any congressman from 
the State of California relating to this? A. Yes. After the presentation 
by the carriers, both for and against an expedited hearing, was held by 

the Chamber's transportation committee, and the committee voted to 
support the expedited hearing, and the Board of Directors approved the 
committee's recommendation, I prepared a letter for our president who 
at that time was Mr. Maloney, that is, 1957, how the Board, supporting 
an expedited hearing and pointing out that the support of an expedited 
hearing had no, should be in no way taken as supporting a particular 

carrier. 
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Following the standard procedure of Chamber operations|in all 

types of matters of this kind, we sent copies to our congressmen and 
senators advising them of our position in the matter, and enlisting their 
support. 
So we sent copies of those letters to Senator, the two Senators 
from California, and the congressmen from the Bay 
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Area. 
Q. Did you discuss with Mr. Needles or Mr. Strickler the fact 
that the Chamber was sending copies of your resolution, together with 
a letter requesting congressional senatorial support of your Washington 
representatives, that is, the congressmen and senators? A. In the 
first place, we did not have a resolution. We simply had our Board of 
Directors approve the action of the Committee, which was recommended 
that the Chamber support that, an expedited hearing without carrier pre- 
ference, without specifying a carrier. 
United and TWA, American, Western, Pan American, all have 
representatives on the committee. 
United has a representative on the Board of Directors, or at that 
time had, and it has always been the practice in cases of this kind to, 
for information purposes, to advise our congressmen how -- now, it is 
quite possible that I did advise Mr. Strickler when the Board approves 


our action that these letters had gone out to the senators and congressmen. 
* * * * * 
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Q. From your answers to preceding questions, andI want to 
understand you and not misquote you, it is my recollection that you did 
not feel that communications sent by your Chamber of Commerce, the 
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San Francisco Chariber of Commerce, or other Chambers of Commerce 
was required to be filed with the Civil Aeronautics Board with an original 
and 19 copies as you apparently feel that statement under Rule 14 should 
be filed. 

EXAMINER STODOLA: : Now, are you speaking of communications 
to the Board? 

MR. ROYALL: Yes, sir. 

EXAMINER STODOLA: During the year 1957, for instance? 

MR. ROYALL: Yes, sir. 

EXAMINER STODOLA: Mr. Miller? 
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A. I again go back to the answer that I have said twice before and that 
was this, sir: That in 1957, we did not feel there was any party to the 
action or any case before the Board. 

In that instance, it is entirely different than after the case has 


been set down for hearing by the Board. The case had already gone to 
hearing by the Board and there was a case before the Board in that instance 
and all other instances where there is a proceeding, the rules of procedure 
must be followed. 
Q. Well, then did you, do you feel that simply because American 
filed a motion that'there are -- that at such a time there were no rules 
of the Board which precluded a Chamber of Commerce from sending one 


copy to the Board or any number of copies or communicating or sending 
copies of that resolution to Congressmen instead of sending them to the 
Board? A. Again, it was my understanding that there was no case be- 
fore the Board. 
Q. Then you felt that -- A. Then there was -- thena letter to 

the chairman of the Board was in order without the complicated rules of 
procedure if the hearing had been set and there was a case before the 
Board. 
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Q. Did anybody tell you that there was no case pending at rat time 
in 19572 A. Before the Board ruled on whether the, on the expedited 


hearing? 


[ae 1076] 


Q. Yes, sir. A. I don't believe so. I think it was my opinion 


and the City Attorney's that that was the situation. 
* * * * 
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CROSS EXAMINATION 


* * * 


[7339] 
BY MR. WESTWOOD: 

Q. Mr. Miller, I show you a document consisting of two pages, 
which has been marked for identification BOE-73, and I invite your atten- 
tion to page 2 of that document. 
Now, I believe I understood your testimony to be that copies of 
that page were given to a number of people, among others, I believe, 
the City Attorney's Office, and someone from American Airlines, is 
that right? A. That is right. 
Q. Were copies also given to representatives of TWA and United? 
A. I believe they were. In my recollection they were. 
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Q. And that would include, the copies given to them would include 
the notations at the bottom, that is, that copies of this letter had been 


sent to these senators and members of Congress? A. Yes, sir. 
* * * * * 
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Volume 13 
August 23, 1960 
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Whereupon, 
JOSEPH W. MARTIN, JR. 
was called as a witness and, being first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. HUISENTRUIT: 
Q. Will you please state your name and address, sir? A. Joseph 
Martin, Jr., 11 Presidio Terrace , San Francisco, California. 
Q. Will you please tell us your position with the City and County 
of San Francisco from January 11, 1957 to September 


(ar 1888] 


of 1959? A. Well,'on January 15, 1956, I was appointed to the Public 


Utilities Commission by Mayor Christopher. 

I became president on that day. 

In January, around the 20th, of '58, I resigned as president, but 
stayed a member of the Commission. 

In January of this year I became president of the Commission again, 
and I have just resigned from the Commission, although I don't know wheth- 
er or not my resignation is effective but, anyway, as far as Iam concerned 
I have resigned. } 

Q. Mr. Martin, may I refer you to page 240, of Volume 1 of the 
Joint Appendix? That is the bracketed number 240,Ilam sorry. I must 
have made a mistake. 398, the bracketed number 398. A. Yes, sir. 

Q. Iask you to read that to yourself and familiarize yourself with 
it. A. Yes, sir. 


| [7377] 
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Q. Mr. Martin, will you tell us who suggested that this resolution 
be passed? A. Well, I don't know that I can answer that question. We 
suggested it be passed. If you would like me to give you my PRG MEEH OS 
of how, of the events leading up to this resolution, I will be very happy to 
do so, if that is what you want. 


(rr. 1884] 


Q. Yes. Will you, please? A. Shortly after I was appointed to the 
Commission in 1956, I was contacted by somebody in American Airlines. 
I don't remember who. It may have been Tom Barbour; it may have been 
the gentleman who was the head of American at that time in the area, say- 
ing that they had something that they wanted to present to the Commis- 
sion, and to familiarize me with. | 

I told them that the Commission ate lunch at Jack's Restaurant 
every Tuesday before the meeting, and if they wanted to come up they 
could present it to the whole Commission informally. 

They did come up. They brought with them a stencilled memoran- 
dum, and it outlined the need that San Francisco had for a third nonstop 
carrier. 

Now, I was quite new on the Commission, and the whole matter was 
unfamiliar to me. I had heard generally of the Denver Service Case, but 
I didn't know very much about it. 

I told them that, and we all told them that this looked interesting, 


and would they come out to the Commission next week and formally pre- 


sent it in public. 
They did this,andthey presented the same memorandum that they 
gave us to the Commission and the press the next week. We discussed 
the matter, and it was obviously the concensus of the entire Commission, 
that in our opinion the Board had erred in the Denver Service Case in not 
following 
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the Examiner's recommendation, giving us the third nonstop that this area 
needed and we felt was entitled to, but we didn't know exactly what to do 
about it. 

The Denver Service Case was still new and hot, and the Board deci- 


sion had barely come down, and the matter sort of ended there. 


The next step, as I recollect, was that sometime in the summer of 
that year -- 

Q. What year are you speaking of? A. This is 1956. The Commis- 
sion established a policy of what it wished to do and accomplish. Commis- 
sioner Del Carlo and I were appointees of the Mayor, Mayor Christopher, 
that is, and we just -- I had just become generally familiar with the work 
and the various properties of the Commission, and we felt that it would 
give a little more purpose to our activity if we set down various aims for 
ourselves. These aims were in all of the departments, the Hetch-Hetchy, 
the water, the Muni and the Airport. 

One of the things that we said in our Airport policy was that the 
Commission must do everything that it could do to get the third nonstop 
carrier into San Francisco. 

Now, this was a matter of continual concern to us, although we dis- 
cussed it with Mr. Holm and Mr. Needles, and nobody knew quite how to 
proceed to get this matter heard so soon after the Denver Service Case. 
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Q. Did they -- did those discussions also take place in the summer 
of 1956, the discussions with Holm and Needles? A. I would say that all 
during the year of 1956. Iam not suggesting that we were continually dis- 
cussing it, but I certainly discussed it two or three times with Mr. Holm 
and Mr. Needles in the year of 1956. 

I discussed it with the Mayor toward the end of 1956. 
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Don Fazackerly was appointed to the Commission, and I know we 
had serious discussions about what we were going to do and how we were 
going to get service, a service pattern comparable to our competitors, 
and how we were going to manage to keep up with our competitors if we 
didn't get this third nonstop service. 

Now, early in 1957, and I can't tell you the date, I think I\was con- 
tacted by American again. I can't tell you who made the contact. It may 
have been Tom Barbour. I may have talked to Morris Shipley ,|but I just 
don't remember who it was. American said that, in their opinion, the 
time had come to move on the matter. I said that we were always ready 
to move, and all we wanted to do was to be sure that we had some chance 
of success, whereas, as I remember, Shipley asked me, and I am almost 
certain this was Shipley, he asked me whether the City would file a peti- 
tion to get this matter heard. 
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I discussed it, 1am certain, with airport management and with Mr. Holm 


or Mr. Needles and with Commissioner Fazackerly. We decided it was 


not in the interest of San Francisco to file that petition. | 

If American would take one of its older dockets and move to sever 
the nonstop segment and expedite it, we would intervene and get the City 
into the case that way. As I recall, American then did do this and after 
consideration by the Commission and the Commission was thoroughly 
familiarized with this matter, I think that even though we were, we still 
had oral argument. Iam certain that United and TWA came out and op- 
posed the adoption of this resolution. 

The Commission adopted this resolution and this is the first for- 
mal act of the City in relation to the proceeding that is now before us. 

Q. Mr. Martin, you stated that you told Mr. Shipley that| if Amer- 
ican would file the motion to sever and expedite, the City of San Francisco 
would intervene in support of that motion, is that correct? A. Well,I 
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assume so. I don't know that I could give him any definite commitment. 
There are five commissioners, but Iam certain that there was no mys- 
tery that the City of San Francisco was very interested in getting this 
service. 

We felt that it was not in our interest to file the matter ourselves, 
but if they were going to file it and take 
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the laboring oar, then, Iam certain that he knew that we would intervene 
or I would recommend intervention on their behalf. Well, not their behalf, 
that is wrong. 

I would recommend intervention so we could get a third nonstop car- 
rier. I always made it clear to Mr. Shipley and everybody else that we 
didn't care which airline got the third nonstop route as long as we got ade- 
quate service. 


Q. Did this discussion with Mr. Shipley take place prior to April of s 


1957 or can you place the month? A. I can't tell you, but it certainly took 
place prior to May of 1957. Iam judging from the date on this resolution. 

Q. If I could refresh your recollection, I believe on May 3, 1957, 
American Airlines ‘filed a motion to sever and expedite. A. Well, it took 
place before they filed that motion. 

Q. How long before that to the best of your recollection? A. Well, 
I would say within a month or six weeks before. I can't be certain, but I 
am certain that once it was decided to go ahead that this was all part of 
the same package. 

Q. You stated that there were five members of the Public Utilities 
Commission, and you and Mr. Fazackerly by this time agreed that a third, 
carrier was necessary, is that correct? A. Well, no. I said there were 
five members of the Commission and I said that I discussed the matter 
with Mr. Fazackerly more than with the others. He is the fellow who 
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succeeded me as president the next year, and I am probably closer to him, 
| 


but all five members had discussed this thing. 
This is particularly true with Commissioner Del Carlo who was the 
labor member, and there was just no question in our minds that we had 
to have this complete unity. 
Q. Did you have any other -- strike that. 
These discussions or presentations which you have stated were 
made by persons from American Airlines after this luncheon at Jack's 
Restaurant -- A. Yes. 
Q. What date would that be to the best of your recollection? A. That 
would be -- I certainly wasn't on the Commission more than two months. 
It would be in March or April of 1956. It might have been anytime earlier 
in '56. 
Q. And the presentation to the Commission at a formal meeting was 
when? A. One week later, and it was actually the same presentation. 
This consisted of all the memorandum -- there was only one that had been 
shown us at Jack's to be presented to the press and the public at the meet- 
ing the next week. 
Q. Was the next time you discussed this matter with anyone from 
American Airlines your meeting in the spring of 1957 with Mr. Shipley ? 
A. I doubt it. After all, when you are on the Public 
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Utilities Commission in San Francisco, you are seeing these air line rep- 
resentatives all the time. All the air lines, all the time, and I wouldn't 
want to make that statement. 
Informally, this matter was probably mentioned a eee of times. 
This was of major concern to us and it was a matter I determined to do 
something about. | 
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Q. You discussed it a number of times with American Airlines? 
A. Well, I certainly talked to any number of people about it. There were 
no formal discussions about taking action or something like that, as I re- 
call, until Mr. Shipley asked us to file the motion. 

When you say "discussions" I want you to understand that we met 
every week and this is a matter that was continually before us and that 
we were continually looking for a way to do something about it. 

Q. Mr. Martin, I will give you a copy of BOE-43. 

I believe this is the form resolution and the way it appeared, is 
that correct? A. Iassume so; it looks like the form our resolutions 
usually take. 

Q. Can you tell us who drafted this resolution? A. No, I cannot. 
The resolutions are given to us. As a matter of fact, we passed them 
from a calendar and we never see the resolution until we see the minutes. 
Our secretary, 
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Bob McDonald, who is no longer the secretary, drafted a lot of them, but 
it would be my guess that the City Attorney would have drafted this one 
being as important as it is. 

Q. And which City Attorney would draft these? A. That I couldn't 
tell you. It might have been Frank Needles or Tom O'Connor who is our 
Public Utilities Commission counsel. 

Q. Did the Commission request somebody to draft these for them 
or what is the procedure? A. AsI say, you get a calendar of a state- 
ment of things you\are going to do, and the first time you see most reso- 
lutions -- some resolutions are spelled out in the calendar and some 
resolutions are presented, that is, some resolutions that are being pre- 
sented on major problems are actually presented to the Commission. 

The procedure is not too regular or formal. This may have been 
presented to the Commission, and we may have actually read it before 
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we passed it or we may have said we wanted to intervene and told them 
what we wanted to do and let them draw the formal language. 
I can't tell you which way it was. 
Q. Did you receive a draft of the resolution before the Public Utili- 
ties Commission acted upon it? A. I can't tell you that. 


Q. Did you discuss the contents of this resolution with 
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anyone from American Airlines? A. Lam certain we did not at the time; 

at least, I didn't. 
Q. I refer you to the very last paragraph of the resolution which 

sets forth the manner in which this resolution will be distributed. A. Yes. 
Q. Could you tell us who decided upon the method of distribution 

or the persons to whom this resolution would be distributed? A. I can't 

because I don't know exactly how the resolution was drafted. 


It is entirely possible, and if you had the press reports of the meet- 
ing, you would be able to see that it is entirely possible that I may have 
said that if we are going to get this, this was going to have to have a lot 
of work done on it because it was going to be difficult. We were going 


to be opposing one of the most powerful forces in this community, United, 
and that we would have to get the support of all of Northern California to 
make the Board realize how important this was to us. | 

The reason for that was that the Board would have to have that kind 
of evidence in order to go completely outside of their normal procedure 
to sever and expedite this. 

I may have said that and the resolution may have been 
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incorporated my statement. 
This may be a regular form although I am inclined to doubt it. I 
don't think San Francisco had ever before gone out as actively to get a 
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thing, and I like to think that Iam responsible for that. 

Q. And you feel that as a result of getting this support of all the 
Northern California counties you were successful in achieving your goal? 
A. I believe that we convinced the Board that this matter was not merely 
a matter, was not merely a matter of competitive advantage from one air 
line to another, but the commercial future of the entire Northern Califor- 
nia area was at stake and our competitors were giving better service, 
getting better traffic patterns and that this was a matter of vital and im- 
mediate concern. 

It was made more so by the development of the jet. I think that is 
the only reason the Board ever went outside , completely outside its nor- 
mal procedure. It wouldn't have come up for five years and we couldn't 
wait five years. 

The people of San Francisco had a financial interest in the airport, 
and the Board might have felt that it wasn't really important, but when all 
of the people of Northern California got as excited as they did about a 
matter like this, I think it made an impression or at least it should have. 


Q. And you felt, as part of this, it was necessary to 
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stimulate the interest of Senators and Congressmen, iS that correct? 

A. That is the only representatives we had in Washington. Shortly after 
we passed this resolution, I appointed a committee to carry out the terms 
of this resolution and on that committee were Mr. Needles, its chairman 
was Virgil Elliott, Mr. Messerschmidt from the airport, William Lauche 
who is San Francisco's representatives in the counties in the Bay Area 
and there may have been some others. 

I think Don Cleary was also on this and we made it a point to edu- 
cate everybody we could. Iam certain that Mr. Messerschmidt went 
around and made a lot of speeches and we decided we would use the same 
tactics our competitors were using and we would really go out and fight 


for something for a change. 
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Q. Mr. Martin, how did you wish the support of your Senators and 
Representatives to be demonstrated? A. I don't know. I had no particu- 
lar clear idea of that. That was their job, and I know that they|wrote let- 
ters, sent telegrams to the Board and that they evidenced a sincere in- 
terest. 

After all, we are only asking for a hearing and we weren!t asking 


| 
for a decision on the merits. We were So certain of our case that we 


knew that if we could ever get a hearing -- well, we were willing to take 
that chance, and I 
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don't think I ever gave any particular clear thought to it. I thought at 
certain times they could appear before the Board. 
Q. Did you discuss this help of your Congressmen with anyone from 
American Airlines? A. Oh, sure. Iam sure that Mr. Strickler and I dis- 
cussed it. He took over for American Airlines after we got into this thing 
or maybe when we were getting into it, but I don't remember. | 
He was actually useful to us as far as I was concerned. | We have 
got a terribly small staff and we are trying to run and build an airport. 
We haven't got many leg men and we made it a practice to accept the help 
of all the air lines whenever we were walking down the same side of the 
street. 
They could do the leg work because we have no staff to even get the 
information. | 
Q. Limiting my question now to specifically the Congressional sup- 
port, how did Mr. Strickler help you, if in any way? A. I don't think that 
Mr. Strickler helped us in the Congressional support. I think that the 
City's interest in the thing is what got the Congressional support, Iam 
certain that I told him who we were going to contact. 
Q. You told Mr. Strickler who you were going to contact? A. We 
discussed this with the Mayor. I think all the -- well, I think that practically 
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all, if not all of the contacts with Congressmen and Senators, were made 
by City officials. 
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Now, American undoubtedly was making their own but we weren't 
relying on American. We didn't know what they were going to say and we 
had our own story to tell and we wanted to tell it. 

Q. Did Mr. Strickler or anyone else from American Airlines sug- 
gest anything you might tell these Congressmen which would convince 
them to be on your side? A. Well, American furnished us with a lot of 
data that we used. There is no question about that. Iam certain that we 
never could have developed the information necessary , statistics, that 
have to go into a CAB presentation. 

Q. Who -- A. We did discuss this and back and forth we hada 
mutual problem up and we had a common solution up to the point of which 
air line was accepted and this is why we always wanted to tell our own 
story because we wanted to make it perfectly clear that we weren't back- 
ing American. 

We wanted the service and so we never let American make our con- 
tacts for us, but Iam sure they made their own. 

Q. You state they furnished you with data. Did you use any of this 
data in correspondening with Congressmen? A. Well, Iam certain we 
did. Just what we did, you'd have to ask Mr. Needles. He is the fellow 
that wrote the brief ‘and he knows just where he got the data, but one thing 


that impresses me and convinces me was right from the 
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memorandum there was a list of services that San Francisco was getting 
at least six months and in many cases 18 months later than Los Angeles 
which is our big competitor and I am certain that this list carried right 
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| 
through and unfortunately , was expanded as time went on as Los Angeles 
| 


got the jets before we did and everything else, 

Now, that is the only thing I remember. 

MR. WESTWOOD: Pardon me, Mr. Examiner. I am not)sure what 
the record shows that the question was to which response has just been 
given. 

I think the record -- the question was added to as the witness be- 
gan to talk. 

MR, HUISENTRUIT: Have the reporter read it. 

(Record read). 

THE WITNESS: Well, in corresponding with ee a I know 
that we used this series of things to show that Northern California was 
being discriminated against by the decision of the Board in " Denver 
Service Case. 

[BY MR. HUISENTRUIT:] | 

Q. And did you get this data showing discrimination between North- 

ern and SouthernCalifornia from anyone in American Airlines ? A. This 


was in the original memorandum which was presented to the Commission 
by Mr. Barbour in '56 and as I say unfortunately the list got longer as 
time went on. 

That is the only thing that sticks out in my mind. 


391 
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This is the thing that convinced me more than anything else that we were 
in trouble. 
Q. Mr. Martin, who added to the list? Who kept tnforthing changes 
on the list? A. Well, one thing added to the list, they did get the jets a 
year ahead of us or eight months ahead of us; so what we had|to do was 
add the services that Los Angeles was getting that we weren't getting. 
lam certain that this list was not new to Mr. Holm or Mr. Needles; 
they could have written the same list but it was new to me, being new on 
the Commission, and that is what impressed me. 
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Q. Did you inform anyone from American Airlines that you were 
using their information in presenting your case to Congressmen? 

MR. HOLM: What was the question there, please ? 

EXAMINER STODOLA: Read the pending question, please. 

MR. HOLM: Just a moment. 

(Question read). 

[THE WITNESS:] Well, I don't know. I didn't particular consider 
it American's information. They brought it out the first time but these 
were facts that everybody knew. 

lam certain that American was informed as to what we were doing. 

BY MR. HUISENTRUIT: 
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Q. Do you know that for a fact? A. Well, certainly. I informed 
Mr. Strickler of many of the actions that we were taking. I discussed 
what actions he was taking. As I say, we considered up to a point that 
we could use American Airlines here, use their help, their staff. 

Q. Did you show Mr. Strickler or anyone else from American any 
draft letters which you proposed to send to Congressmen? A. Iam cer- 
tain, and I can't remember any specific instances, but this was going on 
for a long time. It wasn't in several stages. We lost the case first and 
it just sort of got in by the back door and this started it all up again. 

lam certain that we may have drafted the letters together. 

Mr. Strickler was in San Francisco. We discussed this thing; it 
wasn't anything particularly formal. 

Q. And did you furnish Mr. Strickler or anyone in American with 


courtesy carbon copies of letters that you sent to Congressmen? A. I 
am sure that we did. Which ones, I don't know but Iam certain that we 


did, if we thought it would be to our advantage to have American see them, 
why we sent them copies. 
Q. And who on your staff, Mr. Martin, would do the actual preparation 
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of the letters? A. I can't answer that. I never really did find | 
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We didn't have very much of a staff at the Public Utilities Commission. 
You really ought to go out there and take a look. For running a 
billion dollar business, there was a man secretary and there was a lady 


secretary. 

Mr. Elliott, our public relations man had a secretary and I used to 
have a lot of letters occasionally typed in my office and drafted. 

Q. Excuse me, my question might not have been entirely clear. 

I didn't mean the physical typing of the letter. I was referring to 
the composing of the letter in its initial stages. A. Well, many of them 
I composed myself, usually in consultation with manager of the airport. 
Virgil Elliott, he was our public relations man and whom I had a great 
deal of confidence in usually looked them over and gave me advice. 

I couldn't say who wrote them all. 

Q. Did the City Attorney's Office assist you? A. Undoubtedly. 

Q. Inthe drafting? A. Undoubtedly I showed everything to the City 
Attorney's office before it went out. 

Q. Mr. Martin, I again refer you to this resolution which appears 
on page 398 and also BOE-43. 
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Will you tell us to whom this resolution was distributed jin addition 
to the persons named in that last paragraph? A. I can't tell you that. I 
wouldn't remember but I know that we sent it all over Northern California. 

Now, just who got it and at what times, I wouldn't know ,'but it re- 
ceived very wide distribution. Iam sure that newspapers all iad it. This 
was our campaign document. This was our policy. 

Q. I refer you to page 459 of the volume you have before you, Vol- 
ume I of the Joint Appendix, bracket No. 469. A. Yes. 
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Q. First of all, I would like you to read 470, lam sorry, 470. 
A. All right. 

Q. Now, apparently you sent a copy of this resolution to Mr. George 
-- how do you pronounce the name? A. Milias. 

Q. Milias who is president of the California Republic Assembly , 
is that correct? A.‘ I don't know if we sent him a copy of the resolution. 
I certainly wrote him a letter which probably, a little more affectively 
to a layman, put out the case to him. 

I certainly informed him of what we did and what we wanted. 

Q. What was your purpose in writing to Mr. Milias, what 
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did you hope he would take or expect? A. I hoped he would take exactly 
what he did to write the Congress orthe Senators and the Northern Cali- 
fornia Congressmen in another effort to convince them of the importance 
of this thing to their constituents so that they could do whatever they ought 
to do to impress the Board to their constituents. 

Q. Then, I refer you to a letter on page 471. A. All right. 

Q. And to an attachment which appears on page 472. A. I fortu- 
nately or unfortunately am somewhat engaged in Republican politics and I 
knew all these people and I took it upon myself to write them. 

Certainly, I went to some of my Democratic friends, Roger Kent 
or someone, and had them write their Congressman. 

This was completely nonpartisan but we opened the door that I 
thought would be more effective to those people. 

Q. In writing to Mrs. Benedict, what was the purpose, the same as 
in writing to Mr. Milias? A. Iam certain that the same letter was sent 
to Mrs. Benedict and Mr. Milias, but Iam not absolutely positive. 

Q. Did you expect them, or rather the Congressmen and Senators 
they might write to, did you expect those Congressmen and Senators to 
write to the Board? A. I hoped that they would. 
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Q. I refer you to page 458 of Volume I of the Joint Appendix. A. Yes. 
Q. Did Mr. Milias inform you that he had written to H. Allen Smith 


on behalf of a third carrier or an expedited hearing? A. Iam 


not certain 


how this worked, but I wrote Mr. Milias, and I think that he sent me cop- 
ies of the letters that he wrote and said, "I agree with you, and this is 


what I am doing." 

I don't recall the exact steps, or how it happened. 

Q. Do you recall whether H. Allen Smith was one of the 
men whose letters Mr. Milias sent to you? A. I don't recall, 

Q. Then I refer you to page 516 of the Joint Appendix. 

MR, NEEDLES: What was the page, please? 

MR, HUISENTRUIT: 516. 

MR, NEEDLES: Thank you. 

THE WITNESS: Yes. 

BY MR. HUISENTRUIT: 
Q. Excuse me, 517, A. Yes. 


Congress- 


Q. Did Mr. Milias inform you that he had passed on information 


to Congressman Hillings concerning the expedited hearing ? 
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A. I don't recall. It is my impression that -- I mean, y 


ou picked 


H. Allen Smith and Pat Hillings, both of whom were Southern California 


Congressmen. 


Getting their support is a little more than I would have expected. 
I don't recall which, I don't recall that I ever knew exactly to whom Mr. 


Milias wrote. I certainly received copies of letters. 


Q. These were letters from Senators and Congressmen, were they ? 


A. Letters to Senators and Congressmen. 


Q. All right. A. From Mr. Milias, stating that he knew the situa- 


tion, and he hoped that they would look into it. 
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Q. Did you show these letters to anyone, or discuss -- A. Well, 
as I recall, I took them all out to the Public Utilities Commission and 
left them there. 

Q. Did you discuss them with anyone from American Airlines ? 
A, I may have. I don't recall, but it is perfectly possible. 

Q. Now, Mr. Martin, I would like to refer you to an exhibit which 
is in evidence marked as BOE-7, and ask you to read that to yourself. 
A. All right. 

Q. Referring to that first sentence in the first 
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paragraph -- excuse me. 

First of all, do you recall receiving this letter, Mr. Martin? 

A. Well, I don't recall receiving it, but I know very well that I undoubtedly 
did receive it. 

Q. Now, referring to that first sentence, first paragraph, "The at- 
tached list includes the people to whom you wrote in connection with the 
San Francisco-New York Nonstop issue.” 

Well, what letter is being referred to here? A. Well,I -- 

Q. Any particular letter? A. I can't be certain of this, but I would 
assume that it was probably the first letter that we got out to these people. 
I certainly , I know that I wrote directly to Senator Kuchel myself. I know 


that I wrote to Senator Knowland myself, then Senator Knowland. 
I know that I wrote to both Congressmen Shelley and Mailliard. I 
wrote to the other congressmen who I personally knew; Milias and Bene- 


dict were included in this first letter, if this is the first letter, and I as- 
sume it is just from the date, but I can't tell. 

Q. Mr. Strickler attached a list of people to this letter, apparently. 
Did you give him a list of the people to write to or send letters out under 


your name ? 


[7400] 


1171 


[7399] 
[Tr. 1856] 


A. No, I wrote all my own letters and sent them out, but I un- 
doubtedly told them who I had written to. 
As I said, we kept each other informed as to what we were doing. 
Q. Well, in this case Mr. Strickler is informing you to whom you 
wrote; is that correct? A. Well, if I recall this right, Mr. Strickler 
came to my office and we developed this list together, and he wrote it 
down while I was thinking them up, and then he took it and had! it typed. 
Q. This was prior to sending the letters, is that correct? A. This 
was prior to sending the letters. 
Q. And then referring to the second paragraph it states that he is 
also enclosing a list of people to whom Mayor Christopher wrote? A. Yes. 
Q. And he is referring to the letter of July 31,'57, which appears 
at page 537 of the Joint Appendix. I refer you to that. A. Well, all right. 
Let me correct my testimony. 
This letter went out after the Board had denied our application, or 
American's application, for severing and expediting, and this/really was 
upsetting, and this is, these letters are the result of the Board's action. 
This was action 
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taken of the Board in the first docket. 
Q. This is after the July 3rd letter? A. Yes. You can tell from 
the first paragraph, June 26th, apparently the Board denied -~- 
Q. Now, did you help compose the letter which Mayor Christopher 
wrote? A. I don't recall whether I helped compose it or whether some- 
body else composed it, whether Virgil Elliott, whether Charlie Strickler -- 
I just wouldn't know. Iam sure I read it. 
I was undoubtedly the one that took it in to the Mayor to ipa: He 
wouldn't have signed any letter unless I took it in and discussed it with 
him and told him that I thought it was advisable. 
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Q. Did you as a general practice take the letters in to the Mayor 
to sign which related to this problem of third carrier? A. Well, anything 
that he signed I had to go in and explain to him why he was signing it. 

Anything I signed, unless there was some particular reason, I 
wouldn't clear with him. 

Q. Now, you stated that several, the names of several other per- 
sons who may have drafted some of Mayor Christopher's letters origin- 
ally, is that correct, and then give them to you for your approval ? 


1 
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A. This would be the usual procedure. The Mayor wouldn't draft 
a letter like this involving technical knowledge of a technical subject. He 
would rely on his departments to furnish him with the letter and explain 
it to him. 

Q. And you mentioned Charlie Strickler. Do you know, remember 
the occasion or any occasion in which Mr. Strickler helped you in draft- 
ing a letter which went out under Mayor Christopher's signature? A. Well, 
I don't recall any specific occasion. After all, this was three years ago, 
and it sort of takesiall, just a general impression in my mind, but there 
is no question but that when these things would, or had to do, and when 
Mr. Strickler was here he worked with Virgil Elliott, together, and with 
Frank Needles, I assumed. 

We were glad to have any help we could get, and we used it. 

Q. This was in the drafting stage of the letter, is that correct? 

A. Yes, and I would undoubtedly approve it in the draft stage after mak- 
ing such changes as I wanted, and then it would go to the Mayor. 

Mr. Strickler certainly had no policy prerogatives in this matter. 

I decided that, or the Commission decided that, but on things like 
this I would act for the Commission. 
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Q. He made suggestions to you, did he not? A. He would undoubt- 
edly suggest language, and suggest facts that might be used. Mr. Needles 
would do the same thing, and Mr. Elliott would do the same thing. 

Q. Then in the second paragraph I note that Mr. Strickler is send- 
ing you a list of people to whom Mayor Christopher wrote. 

Would Mr. Strickler assist you in mailing the letters? Would he 
address them for you or have his people address them for you? A. Again 
I think this is another instance of a list that was developed by Mr. Strickler, 
maybe Mr. Elliott and myself sitting down saying who can most effectively 
help us in this matter, and Mr. Strickler acting as secretary, doing the 
hard work. 

He wrote it out, and then he would get it typed, and then would send 
us the list. I don't recall the exact list. I don't know whose names were 
on it, but undoubtedly there was. 

Q. In drawing up such a list I assume that you would suggest names 
that should be added, right? A. Well, I was the one that was most cogni- 
zant with people in California. I suppose I was one to determine, andIam 
certain that nobody ever got a letter that I didn't think they should, and 
there were some people that I didn't think should get letters, and I approved 
everybody that got one. 


[ns 1860 


Q. And Mr. Elliott and Mr. Strickler would make suggestions of the 
names of people who should be on your list? A. Occasionally. 

Q. I refer you again to the letter that appears on page 537, and going 
on over to page 538, I would like you to read to yourself very carefully the 
last full paragraph of that letter. 

(Short pause). 

A, All right. 
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Q. You will note in that paragraph that you or the Mayor requests 
a date in which we can sit down with the Board and staff to discuss the 
problem, namely , additional nonstop service. 


Do you know, or could you tell us who suggested that this request 


be incorporated in the letter? A. No,I can't. The Board's order, as 
I remember, said there would be a staff study, and I can't remember 
whether on inquiry we found out that the Board intended to send the let- 
ter out, and whether this was something that Mr. Needles and I felt was 
important. 

I don't recall,’ but it would be a natural request on our part, be- 
cause we felt the Board's action came from really a lack of understand- 
ing of the situation on the West Coast. None of the members were from 
the West Coast at this time. We didn't feel that we could get the picture 
to them unless they 
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came out here and we could let them see for themselves the feeling and 
the situation, so I don't know who suggested it, but it would be a logical 
thing for the City to have suggested at that time. 

Q. Did you discuss this sitting down with the Board with Mr. Elliott, 
Mr. Needles and Mr. Strickler? A. We discussed this all the time. I 
mean, this was my major project, and I never let them forget it. 

Q. What was Mr. Strickler's views on such a conference? A. I 
have no idea. I wouldn't recall, and it wouldn't have made any difference 
to me what his views were. 

Q. How about Mr. Needles in the City Attorney's 5 Office? A. Mr. 
Needles must have approved it or I wouldn't have sent the letter. 

Q. I refer you then to the following on page 539. Apparently after 
you wrote your letter, or after the letter of July 3 was written, the Board 
requested that the letter be resent to all parties. 

Now, do you recall that? A. I don't, no. 
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Q. Was there any discussion concerning the resending ofthis letter, 
to your recollection? A. Ido not recall any. Undoubtedly the Mayor sent 
me a copy of this letter. I probably phoned Frank Needles and said, what 
about it, and called a meeting, but I don't just 


[7405] 
[Tr. 1862] 


recall at this point. 
Q. Now, Mr. Martin, I think we are all aware that in December, 
December 2, as a matter of fact, 1957, the Civil Aeronautics Board in- 
vited -- strike that. 
On December 2, 1957, you and Mr. Schlesinger appeared in confer- 
ence before the Civil Aeronautics Board, setting forth the air needs of 
the City of San Francisco, is that correct? A. Yes, sir. 
Q. Do you recall that conference? A. I certainly do. 
Q. Will you tell us the steps which led up to that conference, as 
far as the getting of the invitation is concerned? A. I don't recall ex- 
actly, but I have a feeling, and this may be wrong, that Senator Kuchel 


arranged this for me, or it may have been Knowland. We had been very 


disturbed at this situation. 
We knew this was out last chance, and we wanted to know what we 
could do. 
Q. By this situation, what are you referring to? A. Well, the ac- 
tion of the Board, first, in denying us and giving us this little hope that 
they would further investigate. We just felt that we couldn't leave any 
stone unturned to get an expedited hearing. 
EXAMINER STODOLA: We will take a short recess. 
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(Short recess). 
EXAMINER STODOLA: Let us be resumed, please. 
Mr. Reporter, will you please read the last question and answer ? 
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(Record read). 

THE WITNESS: This is all that we were after at this time. We 
were not making any effort to convince the Board on the merits. All we 
wanted was a chance to give our case and present our facts, and we were 
sure that we would win. 

BY MR. HUISENTRUIT: 

Q. Mr. Martin -- 

MR. HUISENTRUIT: Mr. Examiner, at the recess I passed out two 
exhibits for the parties to look at. I would like to have them marked for 
identification. 

One is an article appearing in the San Francisco Chronicle of No- 
vember 21, 1957, and I would like to have that marked as BOE-86. 

EXAMINER STODOLA: It will be so marked. 


MR. HUISENTRUIT: The second is a newspaper article appearing 
in the San Francisco Chronicle of November 26, 1957, and I would like to 


have that marked for identification as BOE-87. 
EXAMINER STODOLA: It will be marked as BOE-87 . 


(The documents referred to were marked 
Exhibits Nos. BOE-86 and BOE-87 for 
identification). 
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MR. HOLM: Do you have a copy of this, Mr. Martin? 

THE WITNESS: No, I haven't. 

MR, HUISENTRUIT: I thought you were familiar with these. 

MR. WESTWOOD: Iam confused. You say these are two newspaper 
articles ? 

EXAMINER STODOLA: Mr. Huisentruit, does the Joint Appendix 
contain these documents ? 

MR. HUISENTRUIT: To my knowledge, no; I do not believe so. 

BY MR. HUISENTRUIT: 
Q. Mr. Martin, will you familiarize yourself with BOE-86? A. Yes, 
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Q. Referring you to the article which is entitled, "Lobbyist on the 
Brink," the second paragraph -- excuse me. I will ask you this prelimi- 
nary question. 

Having read these two articles appearing on BOE-86, are they cor- 
rect to the best of your recollection? A. Well, they certainly report that 
I appeared before the financial committee of the Board of Supervisors, 
and I would assume that some of the quotations are accurate. It is a little 
hard to tell who is saying some of the things here. 

Q. Let me ask you specifically, then. A. The whole article is 
written with a slant for a problem which has nothing to do with|this, a 
local problem in 
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the City, as to whether or not we should have a Washington lobbyist. 
It is hard to say whether they are completely accurate. 
Q. I would like to ask you specifically; "Lobbyist on the Brink" 
states, "The San Francisco Aviation future depends on getting a lobbyist 
by the name of Cleary to Washington on Tuesday." 
Looking at the date of the newspaper article, I take it that would be 
Tuesday, November 26, 1957. Why was it so important to get Cleary to 
Washington by Tuesday? A. Well, Mr. Schlesinger and I were going back 
to Washington. I don't know whether it was Saturday or Sunday, but it was 
sometime later. We had to get there for the hearing on December 2, and 
we wanted Mr. Cleary back there to check with all of the Northern Cali- 
fornia Congressmen. 


| 
Again, to point out the purpose, Mr. Cleary was to go back there 


to see them and tell them how terribly important this was to us, and to 
check with our Senators. 

I think we also wanted him to check with the New York people to 
find out what they were doing. After all, we felt New York was just as 
interested in this as we were. 


Q. By "New York people," are you referring to New York 
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Congressmen and Senators? A. New York Congressmen and Senators. 
Mr. Cleary was 
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selected because, in the first place, he was on this committee that we 
set up, the one I referred to, 1am pretty sure; and in the second place 
he seemed like the logical person to go. 

As you can see, there were other purely local elements mixed in 
with Mr. Cleary's selection for this job. 


Q. Now, had you discussed sending Mr. Cleary to Washington with 
either Mr. Elliott, or Mr. Needles, or Mr. Strickler? A. Well, before 
this could even happen the Public Utilities Commission had to adopt a 


resolution. I assume the finance committee -- well, the finance commit- 
tee always meets on Wednesday, and that would be the 20th that I appeared. 

The previous Tuesday we must have adopted a resolution. 

The whole Commission appeared and decided to appropriate this 
money. I undoubtedly discussed it, not only with Mr. Elliott and Mr. 
Needles, but with everybody. 

Q. Did you discuss with Mr. Strickler? A. Iam sure we told them 
what we were going to do. I don't remember the discussion. 

Q. Do you know whether Mr. Strickler gave you any suggestions 
that might facilitate either sending Mr. Cleary to Washington or facilitate 
his contacts when he got there? A. Idon't. Mr. Strickler undoubtedly 
was trying to be as helpful as he could be to us, but what he specifically 
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suggested I don't recall. I didn't consider myself a stooge for him. I 
thought he was working for me, and anything he could do to be helpful 
within the direction! of -- the direction that San Francisco wanted to go, 

I undoubtedly would have taken him up on it, but what he suggested I don't 
know. 
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Q. Did you yourself originate the idea of sending Mr. Cleary to 


Washington, or did someone else? A. I am not at all so sure that Mr. 
Cleary didn't originate this idea himself. I think you might get that feel- 
ing from the article. Anyway, I am a good friend of Mr. Cleary's, and 

we discussed this thing many times, and somehow or other it came up 
and we thought it would be a good idea for Mr. Cleary to go back to Wash- 
ington. 

Iam certain Mr. Strickler had nothing to do with that decision. 

Q. Did you tell Mr. Cleary what he should tell these congressional 
contacts which he might make in Washington? A. You don't tell Mr. 
Cleary very much, but he informed me what he was going to say. 

Q. What did he tell you? A. That he was going to see them and 
impress upon them the importance of the situation and what they could 


do to help us. 
Q. When you say “of it,” what are you referring to? A, The im- 
portance of -- | 
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Q. Of a conference with the Board? A. No, of San Francisco giv- 
ing the service. The conference was already set. 
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Q. The conference was already set? A. It was set, not/the hour, 
the details but the day was set. Mr. Cleary was going to check with Sen- 
ator Kuchel's office and make certain when we had to be there/and what 
the story was and he was going to work this thing around Washington and 
do anything that he could that would help San Francisco. 

That was his job and he is pretty resortful. We didn't give him any 
orders. 
| Cleary 

Q. I didn't mean to cut you off when I asked you what Mr. Strickler 
told you. Did you complete your answer? A. He told me he would contact 
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the Congressmen from Northern California, he would contact key Con- 
gressmen from New York and find out what they were going to do and he 
would impress upon the California Congressmen the importance of this 
and they should do anything that was within their power to impress upon 
the Board the importance of it. 

He was to set up the details of the meet. 

Q. Mr. Martin, do you know whether Mr. Strickler suggested any 
contacts with Mr. Cleary? A. He may have; I don't know but it is quite 
possible. 

Q. Iam referring now to the second article entitled, "Two Super- 
visors back capitol trip" in the third column, first full paragraph, it 
states that Mr. Martin told the Commission, and they are referring here 
to the Public Utilities Commission -- A. That is right. 
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Q. That you wanted Cleary, the city lobbyist in San Francisco, to 
let a third air line fly nonstop between San Francisco and New York. 

Is that an accurate statement? A. Those are Mr. Burby's words. 
I had good reason to remember this very clearly and I said, "legitimate 
pressure.” These are the words that I used and you will find my quote 
further down in the article. 

Q. I would like you to read the passage which is quoted in the ar- 
ticle which begins about the middle of the fourth column. 

Again, this reporter is purportedly quoting you, stating: "If you 
don't get the third carrier and don't get it quick, this will be a blow to 
San Francisco.” 

You refer to the fact that Cleary's role will be as a quarterback 
and then you say that the administration must put pressure on the Civil 
Aeronautics Board in this matter. 

Is that an accurate statement? A. Well, I wouldn't know. It may 
well have been. I certainly said the substance of that. 
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Q. Now, Mr. Martin, I ask you to read the article appearing on 
BOE-87, taken from the San Francisco Chronicle, November 26,1957. 

(Short pause). 

A. All right, sir. 
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Q. This article is entitled "City Sends Lobbyist to Washington." 
Is this report accurate in so far as report of the facts as they happened? 
A. I certainly appeared before the Board of Supervisors on the next Mon- 
day and before the full Board and told them that I thought it was very im- 
portant for Mr. Cleary to get to Washington and the Board approved the 
period. Again, these articles are full of tones about whether the City 
needs a fulltime lobbyist in Washington which was a burning question at 
that time. 

I wouldn't like to state that the reporting was completely accurate 
as far as the adjectives used, but I did appear before the Board and I 
probably made the statement attributed to me. 

Q. Unless you got favorable action now, it would be six years be- 
fore you would get another chance; did you say that? A. I undoubtedly 
said that to hammer my point home. It is not easy to get $2 500 out of 
the Board of Supervisors. 


Q. Mr. Martin, as you stated, previously, I believe, Mr, Cleary 
preceded you to Washington? A. That is correct. | 
Q. Then when did you leave for Washington; do you recall? A, Well, 
Mr. Schlesinger and I left together and as I recall we left on a Sunday. You 
would have to check the dates. We were only in Washington two nights. 
| 
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Q. Was your meeting with the Board the following Monday or was 
there a delay over in Washington before you met with the Board? A. It 
is my recollection that our meeting with the Board was the day after we 
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got to Washington. We then spent two nights in Washington and left for 
home the next day. 

Q. Now, prior to leaving for Washington, Mr. Martin, did you dis- 
cuss with anyone the remarks which you were going to make in your 
presentation before the Board? By "Board" Iam referring to the Civil 
Aeronautics Board.' A. Well, I certainly must have. I don't recall that 
part of it now but I certainly must have. I know I was briefed. 

Q. Who briefed you, sir? A. Mr. Needles and Mr. Messerschmidt, 
I know that they gave me material to take on the plane and read. I don't 
now recall exactly what that material was. 

Q. Will you please identify Mr. Messerschmidt? A. Mr. Messer- 
schmidt is, I think his title is director of airport operations. He is the 
No. 2 man at the airport and he is the technical man, the one who -- 

Q. Heisacity employee, is he? A. That is correct, yes. 

Q. Now, these materials that Mr. Needles gave you, did they in- 
clude any material which had been prepared by American Airlines ? 
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A. Well, I'd have no way of knowing that. I don't recall exactly 
what the material was at this time. I just remember that I was given a 
folder to read on the plane so that I could sound intelligent when I ap- 
peared before the Board. Thatis... 

Q. Did you discuss this trip to Washington to meet with the Civil 
Aeronautics Board with anyone from American Airlines prior to the time 
that you left the City of San Francisco? A. Undoubtedly. I don't recall 
the specific instructions but American was kept fully informed as to 
everything that the City was doing in this matter, and I undoubtedly dis- 
cussed it with Mr. Strickler and with Mr. Shipley. 

I don't recall the specific conversation. 

Q. Will you tell us, Mr. Martin, during your conversations with 
either Mr. Strickler or Mr. Shirpley, did they give you any suggestions 


as to what might be an effective presentation? A. Well,Iam ee that 
they must have. I don't recall specifically; after all these were discus- 
sions back and forth and they undoubtedly expressed their ideas as to 
what we ought to do and I am certain that we listened to them and gave 
them consideration and may even have adopted some of them. 

Q. Now, you state you left San Francisco on Sunday night? A. Sun- 
day morning. 

Q. Sunday morning, 1am sorry. 

And you were in Washington all day Monday, is that 
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correct? A. That is correct. 
Q. Now, during either Sunday or Monday after you arrived in 
Washington, did you meet -- A. We didn't get -- 
Q. -- with anyone from American Airlines? A. We didn't get to 
Washington until late. Mr. Cleary met Mr. Schlesinger and me at the 
airport. We went to our hotel. We went out to dinner. We went back to 
our hotel and that was that. 
That is all we saw on Sunday. 
The next day -- I forget the time that this had been set by the Board 
-- I think it was probably 11:00 o'clock; maybe it was 10:30; I didn't see 
anybody from American Airlines before the hearing but I was informed 
either by Mr. Shipley or by somebody from Mr. Shipley that United had 
managed to get the quotes from the San Francisco newspapers in the little 
trade journal that circulates around Washington, and they had managed to 
get it in just the day before I would appear before the Board and that the 
Board had seen those quotes and also that Mr. Moulders' committee was | 
just at the coming into start their investigation so that it might be very 
interesting for me when I got before the Board. 
This was the information and nobody could give me any advice as 
to how to handle this. 
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Q. Did you state that you didn't know whether it was Shipley or 
Strickler who told you this? A. I couldn't tell you. 

Q. And did they -- you state they didn't give you any advice. 

Did they made any suggestions at all? A. Not a one. 

Q. Of what you could do? A. No, I was on my own. I had never 
been so much alone. 

I went out to Washington's Tomb and walked around trying to figure 
out what I was going to do. I recall this very well. 

Q. Now, prior to making your presentation to the Board, that is 
after you arrived in Washington, did you either by meeting or over the 
telephone or in any other manner communicate with anyone from Amer- 
ican concerning what your presentation would be, the substance of the 
presentation? A. No, the planned substance of my presentation had ob- 
viously been set before I left San Francisco. 

Q. All right. A. The added developments, as I say, I was left on 
my own as far as those were concerned. 

Q. Did you have any meetings with anyone from American Airlines 
after the completion of your Board conference in Washington ? 
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A. AsI recall, after the conference we were quite upset and I don't 
recall the exact sequence of events but I know that there was a problem 
of getting out a statement for the press for the home newspapers and I 
went over to Senator Kuchel's office and he and I sat down and held each 
other's hand and developed the best statement that I could give, and this 
took a great part of the time. 

We also, as I recall, got a call from Senator Knowland asking what 
we had done to throw the ball in the grandstand and raise so much furor; 
so, the afternoon I was pretty busy. 
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That night, as I recall it, we had Mr. Cleary and Mr. Schlesinger 
and I had drinks and dinner and then a few more drinks with Mr. Strickler 
and Mr. Shipley. 

Q. Were both Mr. Strickler and Mr. Shipley present at the dinner 
also? A. Yes, sir, as I recall. Now, Iam pretty sure of this.) 

Q. Did you report to them the happenings of the conference? A. I 


told them as well as I could remember word for word what had gone on. 


I think they had already found out from their own sources what the 
story was. 

MR. HUISENTRUIT: Mr. Examiner, I would like to have|/marked 
for identification as BOE-87 -- excuse me, correction, BOE-88, a one- 
page letter dated December 5, 1957, to Mr. Joseph Martin and apparently 
sent by Mr. C. W. Jacob. 
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I will ask you to look at that document and familiarize yourself 
with it, sir. 
THE WITNESS: I am familiar with it. 


EXAMINER STODOLA: Mr. Reporter, that letter of December 5, 
'57, from Mr. Jacob to Mr. Martin will be marked as Exhibit BOE-88. 


(The document referred to was marked 
Exhibit No. BOE-88 for identification). 


BY MR, HUISENTRUIT: 
Q. Are you familiar with this? A. Iam familiar with this letter. 
I remember receiving it. 
Q. And this refers to the conference with the Board which you have 
just testified about, is that correct? A. Yes, sir. | 
Q. Now, did you make a -- did you know Mr. Jacob at this time ? 
A. I did. I had known Mr. Jacob for some time. 
Q. And did you make a report tohim? A. I did not make a report. 
Q. Concerning your -- A. To him. | 


[7420] 
1186 —_—_—_——q—m — —————— 


I assumed that his Washington representative sent him the tran- 
script. He was obviously interested. 
Q. Did you know what he was referring to when he told you 
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this kind of presentation with restrictions placed on what you can say is 
more difficult than a formal one? A. I certainly did. This was a very 
welcome letter. It was the first kind word I had received since I had 
thrown the ball in the grandstand but the Board definitely rejected me as 
you can see from reading the transcript as to what I could say after I had 
gone there. 
BY EXAMINER STODOLA: 

Q. Mr. Martin, do you recall Chairman Durfee asking you to make 
a statement to the press explaining your use of the word "pressure ?" 
A. Ido, and as a matter of fact I didn't recall that when I was testifying 
but that is the statement that Senator Kuchel was helping me draw up so 
that I didn't make the same mistake that I had already made once by put- 
ting my foot in it, but this, he did; this is one of the things the Senator 
asked me to do. 

Q. And you ard Senator Kuchel prepared a statement explaining 
the use of that word, is that correct? A. That is correct. 

Q. And this was for the local press? A. It was for the local press, 
and Iassume for the Washington press if there was news back there. 

Q. Was this statement published in the local press? A. It was 


publihsed in the local press. Iam certain 
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it was released and published, yes, because I specifically asked them to 
publish it. 

Q. Do you know in what paper it was published? A. It is my recol- 
lection, sir, and I am not absolutely certain but it was only published in 
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one paper of the two. It came out for a morning paper and one paper had 
the whole statement but the other didn't, and I wouldn't be absolutely cer- 
tain, but a check of the papers for that day would show that it was published. 
Q. Well, when would that story have appeared approximately , after 
you got back here? A. No, we phoned it from Washington. 
Q. Isee. A. So it should have appeared on the 3rd. 
Q. Isee. A. And I think the statement, a copy of it was delivered 
to Chairman Durfee so that he would see that we had done that. 
EXAMINER STODOLA: I see. 
MR. HUISENTRUIT: Mr. Examiner, I would like to have marked 
for identification as Exhibit BOE-89 a newspaper article appearing in the 
San Francisco Examiner dated Tuesday, January 14, 1958. 
EXAMINER STODOLA: It will be so marked. 


(The document referred to was marked 
Exhibit No. BOE-89 for identification). 


[rr 1860 


BY MR. HUISENTRUIT: 
Q. Mr. Martin, I ask you to read that and familiarize yourself with 
it. A. Yes, sir. 
Q. Is this article correct in so far as their statement to your knowl- 
edge, would you say that the statement in the second paragraph, first col- 
umn, that "the decision was a clear victory for the San Francisco city of- 
ficials who had lobbied vigorously for that decision." 
Would you say that that was correct? A. Well, I would say that the 
decision was a clear victory for San Francisco. 
The word "lobbied" which is in there is a word with overtones I 
don't particular happen to agree with. 
Q. When in the third paragraph in the bold type is purportedly a 
quotation of a statement which you made, third column - - pardon me. 
A. Yes. 
Q. Which states that "this action by the CAB shows what can be 
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accomplished when the efforts of Senators re ge and Kuchel and 
Representatives Mailliard and Shelley are known-with those of the Mayor 
and the Board of Supervisors,” et cetera. A. That is right. 

Q. Now, did you make that statement, sir? A. I undoubtedly did. 
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Whether it was a written statement or whether I gave it orally over 
the telephone, I wouldn't know. 

Q. Could you tell us what efforts in your belief when you stated 
this, what efforts did you believe Senator Knowland exerted to make this 
expedited hearing possible? A. Well, I don't want to single out Senators 
Knowland, Kuchel, Shelley or Mailliard at this time. They had all agreed. 

They had all written the Board. They had all telegraphed the Board. 
They had arranged the hearing at which I appeared before the Board and 


they had done everything that was right and proper for them to do to sup- 


port our application and I thought they deserved some credit. They are 
political figures and they liked credit and so did everybody else. 

The labor organizations in town were doing the same thing and -- 

Q. And you at any rate, it was your opinion that the action of the 
Senators and Congressmen made an expeditious hearing possible, is that 
correct? A. It was my opinion that their actions helped us get an expe- 
ditious hearing. 

Q. Now, I would like to go back a little bit to when you arrived in 
Washington. 

Mr. Cleary had been there a couple of days already , had he not? 
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A. That is right. 

Q. Now, did‘he at any time during your stay there in Washington 
report to you or inform you of what he had done as far as the Congressional 
contacts were concerned? A. Well, I don't recall exactly. 
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Mr. Cleary may even have telephoned me from Washington when I 
was in San Francisco. 
Certainly , when we got back there that night, the main tapi of con- 
versation was how we were coming and what we were doing and he un- 
doubtedly told me of the people he had seen, of the people he had been 
able to present our case to and of the results that he had had. | 
Q. Did he state that he had received any assistance from anyone 
in American Airlines in making his contacts? A. Well, he had undoubt- 
edly seen the American Airlines people back there and been in contact 
with them, but as far as making the contacts, I think that he was operat- 
ing on my contacts and the Mayor's contacts more than he was on Amer- 
ican Airlines'. 
I think that we made an effort to introduce him to various people 
that we thought could help. Now, whether American Airlines also got him 
to some people, I don't know, but the people I wanted him to see were the 
people that we told him to go see. 


Q. Do you definitely know that he had seen people from 
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American Airlines while he was there? A. Well, Iam certain that he 
did. This was discussed with American Airlines. There were no mys- 
teries and Iam certain that he saw Mr. Strickler and -- | 
Q. Mr. Taylor or would that refresh your recollection., A. Taylor 
doesn't mean a thing to me at this point. 
Q. Yes, sir. | 
MR. HUISENTRUIT: Mr. Examiner, I would like to have marked 
for identification as BOE-90 a newspaper article from the San Francisco . 
Chronicle of Tuesday, January 14, 1958, appearing on page 7. 
Mr. Examiner, in the process of printing this exhibit , the document 
-- excuse me. 
EXAMINER STODOLA: The document will be so marked. 
| 


| 
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(The document referred to was marked 
Exhibit No. BOE-90 for identification). 


MR. HUISENTRUIT: In the process of printing this document the 
photographer inadvertently , 1am sure, left out the name of the newspaper 
and the date which it appeared in the paper and I have here a copy of the 
article with the heading on it. 

I wonder if I could get a stipulation from the parties after looking 
at the article I have, that this article did appear in the San Francisco 
Chronicle of January 14, 1958. 

MR. HOLM: If you say it has been verified, as far as San Fran- 
cisco is concerned, we will accept that. 


[7427] 
[Tr. 1884] 


MR, WESTWOOD: We stipulate. 

Is it January 14? 

MR. HUISENTRUIT: January 14,1958. 

EXAMINER STODOLA: Apparently all parties agree and it is 
stipulated, Mr. Huisentruit. 

BY MR. HUISENTRUIT: 

Q. Mr. Martin, I ask you to read that article and familiarize your- 
self with it. A. Yes,I have. 

Q. The third last paragraph from the bottom, in referring to the 
decision of the Civil Aeronautics Board to order an expedited hearing 
quotes you as saying "this shows what can be accomplished" then it is 


of course in quotes "through a conserted local effort.” 

Did you make a statement to that effect? A. I undoubtedly did be- 
cause I certainly felt that way. 

Q. And then in a bottom last paragraph of BOE-90 you state that -- 
not the bottom -- the second last paragraph, you state that "the fact the 


decision was 3 to 2 emphasizes that our fight has only started.” 
Is that statement correctly attributed to you ? A. Undoubtedly. 
It appears in both the papers. 
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Q. Apparently you had another program in your mind, did you, 
when you -- after the expedited hearing came out or did you -- let me 
put the question this way: 
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Did you have any intention or notion or idea at this time how you 
would carry out the rest of your fight? A. Through our attorneys. 

Q. I see. 

MR. HUISENTRUIT: Mr. Examiner, I would like to have marked 
for identification as BOE-91, a one-page newspaper article which ap- 
peared in the San Francisco Examiner on Wednesday , January 15, 1958. 

The column on the left was on the first page and the column on the 
right was continued to somewhere else in the newspaper and here again 
the photographer failed to include the caption of the newspaper and the 
source of the article, and I have here a copy which shows such caption, 
and I wonder if the parties would stipulate to that fact. 

MR. WESTWOOD: Stipulated. 

MR. HUISENTRUIT: That is-appeared in the San Francisco Exam- 
iner on Wednesday, January 15, 1958. 

EXAMINER STODOLA: It will be so stipulated. 

By the way, that document will be marked as BOE-91, Mr. Reporter. 


(The document referred to was marked 
Exhibit No. BOE-91 for identification). 


BY MR. HUISENTRUIT: 
Q. Mr. Martin, Iask you to read -- A. I have read the -- 
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Q. Familiarize yourself. A. -- appropriate parts. 
Q. Referring to the left-hand column, the paragraph numbered with 
the large No. 1, this states that the Public Utilities Commission outlined 


a campaign to enlist the aid of other Northern California Communities in 


[7429] 
1192 


actually getting your third carrier, right ? A, Right. 

Q. Now, will you tell us, please, what campaign was outlined ? 

A. Well, Iam certain that I merely stated that we should have a cam- 
paign to enlist aid of other Northern California communities. 

The nature of this type of campaign is pretty well known. We try 
to get the more important communities to actually intervene in some 
cases and if not we ask them all to adopt resolutions by their governing 
bodies and to forward them to the Civil Aeronautics Board and ask that 
they be made a part of the record. 

We ask that we get the Chamber of Commerce of each of the major 
cities, the County Supervisors and other laboring organizations to all 
adopt resolutions, submit them to the CAB telling of their interests in 
the outcome of the case and stating that San Francisco should get the 


service. 
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Q. Did you also wish them to submit these resolutions to the Sen- 


ators and the Congressmen from their area? A. Idon't recall. After 
all, the case was before the Civil Aeronautics Board at that time. We 
had gotten over our big hump. I know at the end we wanted the Congress- 
men to appear before the Civil Aeronautics Board. 

Q. You are speaking now of oral argument? A. Oral argument, 
and that was done,I think. A great many of them did appear, and laying 
the ground work for that we undoubtedly informed them from time to time 
as to what was going on, but I don't think there was any request for Con- 
gressmen to do anything with the Civil Aeronautics Board at that time. 

Q. Now, Mr. Martin, about the middle of the second column it 
states, "This airline campaign was suggested to the Commission by your- 
self,” is that correct? A. Iam sure it was. 

Q. Now, will you tell us who, if anyone, you discussed such a cam- 
paign with prior to presenting this plan to the Commission? A. I doubt 
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if I discussed it with anyone. This is pretty elementary, and I was presi- 
dent of the Commission, and this would be part of my duties. This would 
be the type of campaign that we would initiate in any route case that af- 

fects the City of San Francisco. 
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It was done, and is done, and is being done right now in various 
route cases. 
Q. First of all, is it correct that you suggested that Donald W. 

Cleary, the Sacramento Lobbyist, should be called to line up North State 
support? A. I undoubtedly did, because Mr. Cleary is well acquainted 
all through the Valley by virtue of his work, and he knows how|to go about 
it, and that would be the most expeditious way of doing it. 
Q. Would this also have been done with the State Legislature? 
A. I think he did ask the Governor to do something. I think the Governor 
did submit a letter, or something. I don't recall whether he asked the 
State Legislature itself to do anything. 
After all, Southern California has more votes than we do, so I 
rather doubt that we would have taken the chance. 
Q. Do you know whether, in fact, Mr. Cleary did devote| himself to 
these efforts? A. I don't know whether Mr. Cleary did it or whether Mr. 
Messerschmidt, or Mr. Needles -- I don't know how it worked, but we did, 
and Iam sure the record in the case will show that we did have support 
from all the communities and counties. 
The record in the case will speak for itself as to what we got. 
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Q. Speaking only now -- limiting yourself now to those |groups which 
you wished to pass resolutions which would be sent to the Board, did you 
ever discuss this with anyone from American Airlines? A. Well, 1am 
certain that the whole thing was discussed with American Airlines. They 


knew what we were doing, and we, I assume, knew what they were doing. 
We had to operate in public, so lam sure they knew what we were doing, 
but I am certain that they knew, and they asked and they were told. 

They may have even made suggestions that we thought were helpful 
and adopted them. 

Q. Was it customary for yourself or your office to make periodic 
reports to American Airlines informing them of what you had been doing ? 
A. I would say that it was the other way around. They were asking me 
what I was doing. In this type of situation, and in all route cases, I have 
been associated with, the airline holds itself available to help the city, 
if we are working the same side of the street. 

I have never reported to American Airlines. I would certainly be 
willing to discuss it with them at any time. 

Q. Did you discuss this case with anyone in American Airlines in 
addition to the persons you have mentioned, Mr. Strickler and Mr. Shipley? 
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A. Oh, sure. Mr. Miller is the San Francisco Director of Amer- 
ican Airlines. He is a good personal friend of mine, and I discussed it 
with him. 

I discussed it with Mr. Jacob, and Mr. Smith came to San Francisco 
at least twice during this time and gave luncheons which I was invited to, 
and I discussed it with him. 

Another man that worked for American Airlines, Tom Holbin, who 
was a classmate of mine. I saw him at our 20th reunion, and I discussed 
it with him, and I also discussed it with Tom Barbour. 

This was a matter of general discussion and, of course, I discussed 
it with all the representatives of United, from Mr. Patterson down to Mr. 
Bissinger. 

I also talked to Mr. Warren Burke. 

Q. When you refer to Mr. Smith, do you mean Mr. C. R. Smith? 
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A. Mr. C. R. Smith, and Mr. Burck Smith, both. 
Q. Limiting yourself first of all to conversations which you had 
with Mr. C. R. Smith concerning this nonstop case, how many times did 
you meet with Mr. Smith and discuss the case? A. Well, I recall one 
time when Mr. Smith came to San Francisco. Mr. Miller gave a luncheon 
for him at the Bohemian Club, and I imagine there must have been 50 
people there. I sat very close to Mr, Smith, and I discussed it with him 
at that time. 
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Q. Limiting yourself to that meeting, did it occur sometime in No- 
vember of 1957? A. I just wouldn't have any idea of the date, but it was 
while the case was pending. 

Q. Was it prior to your Civil Aeronautics Board conference ? 

A. I just don't recall. It could have been before, or it could have been 
after. 

Q. Do you know whether -- 

MR. WESTWOOD: Mr. Examiner, I suggest in fairness) to the wit- 
ness he be told the dates as they are perfectly clear, and there is no mys- 
tery about them. If he is going to be asked questions he ought to be able 
to place some of these things in his mind because he hasn't had a chance 
to refresh his recollection. 

THE WITNESS: I don't recall the date, and I don't recall much of 
what was said, if anything, and they are not going to be very helpful to me. 

MR. HUISENTRUIT: Is there an objection pending? 

MR, WESTWOOD: I object to your further questions about the lunch- 
eon until the witness has been advised as to the dates and given a chance | 
to place them in his mind. 

They may or may not aid him, but it seems to me, in fairness to 
the witness, that that should be done. 

MR. HUISENTRUIT: I believe the witness stated he attended two 

luncheons with Mr. Smith. 
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EXAMINER STODOLA: Well, you are talking about the one par- 
ticular luncheon at the Bohemian Club. I think this would be an appro- 
priate time to let the witness know when that luncheon was held. 

MR. HUISENTRUIT: I believe it was the first week of November, 
1957. I think it was the 3rd, but I don't know the exact date. 

MR. WESTWOOD: I think it was the 5th, but whether it was the 
3rd or the 5th -- 

EXAMINER STODOLA: The first part of November. 

THE WITNESS: It would be before I went East, about two or three 
weeks before I went to Washington. I remember the luncheon very well. 

BY MR. HUISENTRUIT: 

Q. Did you tell Mr. Smith at that time of your efforts to get con- 
gressional support for an expedited hearing? A. I undoubtedly did, and 
I undoubtedly discussed the matter with him as to where we thought we 
stood. We talked about what we could do, and I undoubtedly thanked him 
for letting Charlie Strickler do some of our bird dog work for us, and I 
think that this was the general discussion at the table. 

That is all I remember, and I don't remember any specific state- 
ments made by him or me. 

Q. Did you discuss with him the forthcoming conference 
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before the Civil Aeronautics Board? A. I must have. 


Q. Do you know whether the contents of your presentation was dis- 
cussed? A. Iam certain that it wasn't. 

Q. It was not? A. We didn't get into any details like that in a large 
group. 

Q. When was the date of the luncheon that you had this discussion ? 
A. This wasn't a luncheon. I said I met with him twice, the next time 


he came -- perhaps it was another time he came out. Iam pretty sure 
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it was later because I wasn't president of the Commission then|, 
He gave a cocktail party at the Fairmont Hotel, and there were a 
large number of people there, and I just walked in and shook hands with 


him, and he said hello to me. He probably asked me how it was going, 


and that was about it, the substance of it. 
I had one drink and left, I think. There may have been another 
meeting, or there may have been another luncheon, but the only two that 
I recall are the one big luncheon and the cocktail party. 
Q. Mr. Martin, can you tell us how often you met with Mr. C. W. 
Jacob and discussed the nonstop case with him? 
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A. Well, I can't give the exact number of times, but Mr, Jacob was 
out at one of the luncheons with Mr. Smith, as I recall, and I think that is 
the first time I ever met Mr. Jacob. 

I was in New York, and I saw Mr. Jacob, and I think I had lunch 
with him. 

Q. Can you tell us the year in which this luncheon took place? 

A. I really -- it might have been after this, but I don't know. |I am try- 
ing to remember the times I have seen Mr. Jacob. 

EXAMINER STODOLA: After what? 

THE WITNESS: It might have been after I was president of the 
Commission. It might have been after -- it might have been in the year 
58, but it may have been before. 

EXAMINER STODOLA: Mr. Martin, do you recall the date of the 
cocktail party at the Fairmont when Mr. C. R. Smith was there? 

THE WITNESS: No, I don't remember. I can tell you that it was 
after January 21, 1957, because -- no, after January 21, 1958, because 
that is when Mr. Fazackerly took over as president of the Commission, 
and I am certain that at that cocktail party Mr. Fazackerly was president, 
so that is the best I can remember. 
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BY MR, HUISENTRUIT: 

Q. Did you state that your luncheon with Mr. Jacob in Washington 
was sometime in 1958? A. I said it could have been. I think it was 
probably in 1957, but I don't recall. 

Q. During this luncheon, Mr. Martin, did you discuss the fact that 
you had been making congressional contacts, either first of all to get an 
expedited hearing? A. Iam certain I told Mr. Jacob what we were doing 
on behalf of the City. Iam certain at all times all officials of American 
Airlines knew what we were doing. We made a point to keep in touch 
with them so that our wires wouldn't get crossed. 

We made a point of informing them, and I am certain that I did dis- 
cuss it with them. This was an open matter, as far as we were concerned. 
We discussed this with them in our public meetings, and we found nothing 
wrong with discussing it at any time. 

Q. Do you recall whether Mr. Jacob gave you anything, any sugges- 
tions, or advised you how you could be more effective in your presentation 
of the problem of getting an expedited hearing for a third carrier? A. He 
may have, but I don't recall. My conversation with Mr. Jacob would ob- 
viously be of a more general nature than when I was talking with Mr. 
Strickler. 
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Q. Did you meet with Mr. Jacob again after this luncheon which 
you have just described? A. I don't recall having met with him again, 


but I may have. He may have been in San Francisco and I may have seen 

him. I did not in New York. 
Q. Mr. Martin, can you tell us after the Board order which severed 

and expedited the question of a third nonstop carrier, the issue -- it was 

January 13, 1958, and I will ask you if you can tell us if, after that, you 

or to your knowledge anyone else in the City of San Francisco sought 
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congressional support concerning this case for others than those who 
appeared at the formal Board argument? A. I don't believe so. Again, 
I want to point out that on the 21st I stopped being president. The way 
this Commission works, the president is the working head of the Com- 
mission. Mr. Fazackerly took over and I don't believe that any attempt 
was made to approach or get congressional support until we asked them 
to appear at the oral argument. 
lam not certain that, of that, but they must have been kept informed, 
but I don't think they were ever asked to do anything. I do not think there 
was anything that I thought they could do at that time. 
MR. HUISENTRUIT: I have no further direct examination. 
EXAMINER STODOLA: You may cross-examine. Mr. Harvey? 
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CROSS EXAMINATION 
BY MR. HARVEY: 

Q. Mr. Martin, are you an attorney? A. Yes, sir. 

Q. Are you a practicing attorney in the City of San Francisco, in 
addition to your responsibilities with the Public Utilities Commission? 
A. Yes, sir. 

Q. IfI may, I would like to clarify this question of your oral presen- 
tation before the Board. Was it your suggestion to Congressmen that they 
arrange this opportunity for you to present your views to the Board? 
A. This was not my testimony. I believe that I was informed, and I think 
it was by Senator Kuchel's office, that there was a procedure whereby 
cities were entitled to ask for a formal conference with the Board to dis- 
cuss their problems. 

It was this procedure that we were following. 

Now, I was under the impression that you could discuss! specific 
problems with them, and I went back there intending to discuss this spe- 
cific problem. | 
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I got there that morning, and was told that this was not the ruling 
of the Board, and that you could only discuss general situations, but the 
idea came I believe from Senator Kuchel. 

EXAMINER [STODOLA]: Did you request the meeting? 
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THE WITNESS: We requested the meeting. 

EXAMINER STODOLA: The Public Utilities Commission requested 
the meeting ? 

THE WITNESS: Yes, sir. 

EXAMINER STODOLA: By letter? 

THE WITNESS: I don't believe so. Iam not certain, but I believe 
we asked Senator Kuchel's office to arrange the meeting for us, and I be- 
lieve Mr. Small in Senator Kuchel's office phoned and arranged the meeting. 

EXAMINER STODOLA: You may proceed, Mr. Harvey. 

BY MR. HARVEY: 

Q. When did you first become aware that the Board had granted this 
opportunity to you? A. I can't tell you that, but it must have been very 
shortly before the Commission met and adopted the resolution and appro- 
priated the money for me to go back there. It must have been the end of 
October or the beginning of November of 1957. 

Q. Now, you have spoken about this hearing, and you said that it 
was a crucial time as far as the City was concerned in connection with the 
problem of nonstop service. Was it crucial because the Board had set the 
date of December 1st as the date for staff reports? A. I think it was 
crucial that San Francisco get this service, and it was crucial because we 
just invested another 
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$25 million in our airport, and we could see Los Angeles with jets, and 


they were a year ahead of us. 
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We could see the effect that this was going to have on foreign sup- 

ply carriers when they were seeking a West Coast base, and in that sense 

it was crucial. We had to win, and that was what I was talking about. 
Now, I don't recall anything particularly about that December 1st date. 
Q. Do you know when it was first determined that you were going to 


ask for this opportunity to present your views to the Board? A. I do not; 


I don't remember. 
Q. You mentioned during your testimony that Mr. Cleary was going 
to Washington to contact Congressmen to see if he could get support for 
the City of San Francisco. 
You also mentioned that part of his duties would be to contact New 
York Congressmen? A. Yes. 
Q. Mr. Cleary is a lobbyist before the State Legislature in Cali- 
fornia, is that right? A. The City's legislative representative in Sacra- 
mento. 
Q. And he is not a Washington representative for the City? A. He 
is not, no. 
Q. What particular New York Congressmen, if you know, 
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would Mr. Cleary call upon? A. I don't know. He did talk to|some in the 
New York delegation to find out what they were doing on behalf of the New 
York Port Authority, but I don't recall who it was. 

Q. Do you know whether American Airlines at that time was con- 
tacting New York Congressmen? A. I believe they told me that they had 
discussed it with the Port of New York, the Port Authority. 

Q. Members of the New York Congressional delegation? A. I would 
think so, but Iam not certain of that. 

Q. The last series of questions that counsel for the Board posed to 
you with respect to any congressional activity that you might have solicited 
after the Board formally instituted this proceeding in January) of 1958, and 
up to the time that the initial decision came out and the date was set for 
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briefs to the Board and subsequent argument, you were not aware of any 
activity on your part or the Public Utilities Commission as to enlist the 
aid of Congressmen with respect to this matter then pending before the 
Board; is that true? A. Well, to the best of my recollection as far as 
my activities were concerned, as I say, I was no longer president of the 
Commission. This -- there may have been something but I don't recall it. 
Q. Would you refer to pages, page 236 of Volume 1 of the Joint Ap- 
pendix. Do you have that before you? 
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A. Yes. 

Q. Also refer to pages 237, 238, 239, 240, 241, 243, 245 and 247. 

(Short pause). 

Have you had a chance to do that? A. I looked at some of them, 
but I assume that you are going to question me about specific ones. 

Q. Well, if you will note, most of those pages that I have referred 
to contain copies of correspondence between the Civil Aeronautics Board 
and various congressional members from California, and also Senators 
from California. 

You will also notice, I think, that the dates on the various corre- 
spondence is in the month of February , 1959 ? A. That is right. 

Q. Did you have anything to do with soliciting this support from the 
various members of congressional delegations from California? A. Well, 
there is one thing missing, and that is the Mayor's letter which doesn't 
appear, and to which all these refer to. Is that in the record, may I ask? 

MR, HUISENTRUIT: BOE-72. 

THE WITNESS: Yes, I recall this. I suppose that I was in on the 
conference with Mr. Fazackerly and the Mayor which resulted in this let- 
ter. This was not a plea for support; it was merely for action. 
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Again, we had gotten an expedited hearing, but the case did not 
seem to be proceeding very expeditiously , at least not expeditiously 
enough for us. When the jets started to serve Los Angeles, this appar- 
ently is what triggered this letter, and it was not a plea in support of 
San Francisco's position, but it was a plea, "Couldn't we please find out 
where San Francisco stood ?" 

I recall the sending of this letter. When you asked if I had anything 
to do with, I agreed it was a wise thing to do. 

BY MR. HARVEY: 

Q. If this had been a matter pending before a Court of Law, would 
you have thought such a procedure was a wise thing to do? Al I know in 
California we have a limitation in how long the Judge can keep the case 
under consideration, so I probably would have felt entitled to do it. 

Q. You thought this was perfectly proper, and it would have been 
proper in a court of law, also ? A. I felt it was proper in this case. 
After all, we are representing 800,000 people in the City and County of 
San Francisco, and millions more that use the airport. We felt that these 
people were being hampered, and we felt that the travelers were being 
hampered. The City's interest was not being protected, and if were over- 


eager I am certain that we are sorry, but from our point of view the re- 
sults justified 
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it. We had to get action. We were in danger. If you don't protect your 
airport and keep pushing forward, you soon get behind the train, and our 
job was to get the best service pattern in San Francisco that we could, 
and we did everything that we could to do it. 
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Q. And the results justified the means, is that what you mean to 
say? A. Iam saying that when the Board got the facts that they realized 
that we were entitled to it, and they gave it to us. 

Q. You had some doubt as to whether the description of the activi- 
ties of the, of yourself and this Mr. Cleary in this case could be described 
as "lobbying ?"’ 

How would you describe the activities of Mr. Cleary in Washington 
with respect to lining up Congressional support? A. Well, I assume that 
again from what Mr. Cleary reported to me that he went to the various 
Congressmen and showed them where this service was necessary for 
their constituents. 

Q. Do you know whether Mr. Cleary advised any of the Congress- 
men to make telephone calls to the Civil Aeronautics Board? A. I was 
not present -- 

Q. -- with respect to this matter? A. Iwas not present and I don't 
know what Mr. Cleary -- he has testified and I am sure he can give you 
an answer to that question. I was not present. 

MR. HARVEY: No further questions. Thank you. 

EXAMINER STODOLA: Mr. Bernstein? 


[CROSS EXAMINATION] 
BY MR. BERNSTEIN: 
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Q. Mr. Martin, do you know Mr. Miller of the San Francisco 
Chamber of Commerce? A. Ido. 

Q. Im the early part of 1957, did you discuss with Mr. Miller the 
problem of additional nonstop service from San Francisco to New York? 
A. Well, I don't remember exactly when I had my first discussion with 
Mr. Miller, but I had many discussions with Mr. Miller and Mr. Fox about 
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the problem and about the problem of the Chamber with respect to this 
service, because it is a well known fact that United Air Lines is a very 
active and good citizen here and they are a very active member of the 
Chamber and it is very good to get support from the Chamber for actions 
not favorable to United, and this is a matter I was concerned about and I 
did discuss it. 
Q. You sought in your discussion with Mr. Miller the support of 
the Chamber for the position the Public Utilities Commission was taking ? 
A. I certainly did. 
Q. Did you discuss with him the seeking by the Chamber of sup- 
port of other Chambers in the Bay Area? A. I did. 
Q. Can you tell us about when this might have been -- place it be- 
fore or after the filing of the motion to expedite which was filed in May 
of 1957? 
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A. I would say -- well, we discussed the general problem with Mr. 


Miller from early 1956, when I first became conscious of the thing. 

The specifics of getting people actually going out and getting sup- 
port were undoubtedly after we had passed our resolution and! intervened 
in this case, 

Q. And then you asked Mr. Miller to attempt to solicit the support 
of other Chambers in the Bay Area? A. That is right. 

Q. Is that correct? A. Yes. 

Q. In your discussions with Mr. Strickler or Mr. Shipley about this, 
did you discuss the possibility of seeking the aid of the Chamber, of the 
San Francisco Chamber in this respect? A. Undoubtedly. 

Q. Did you in any of your discussions with Mr. Miller,}do you know 
of any of the American representatives, do you know if any of the Amer- 
ican representatives, Mr. Strickler or Mr. Shipley or any other American 


personnel was present? A. I don't recall any discussions between Mr. 
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Miller and me where an American representative was present except at 
the hearings or at the Commission meetings where everybody... 

There may have been a case, but I don't recall it and I doubt that 
this was the case. 


Q. In your discussions with American personnel of 
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support of the Public Utilities Commission for the action that American 
was going to take in filing this motion to expedite, at or about that time 
did you also discuss possible support that you would seek from the Cham- 
ber of Commerce of San Francisco? A. Well, I don't recall what was 
said at each discussion. The pattern of these cases is So well known, the 
thing is so repetitious of past cases that we obviously all knew we would 
have to have the Chamber's support or wanted it. 

Whether we specifically discussed it or not, I don't recall. 

Q. Well, then American obviously wanted the support and communi- 
cated that to you and American knew that you were going to seek Chamber 
support, isn't that so? A. Well, they would have been very silly if they 
didn't realize we were going to seek Chamber support. 

Q. Well, did they ask you to seek Chamber support? A. You mean 
did they suggest to us -- 

Q. Yes,sir. A, -- that we seek? 

Q. Yes, sir. A. No. We would do that entirely on our own motion. 
This would be one of the first things we would do in every case because 
the Chamber must file a brief and -- 

Q. Did you advise Mr. Shipley or Mr. Strickler or any 
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other American personnel that you were going to seek Chamber support ? 
A. I undoubtedly told them that this would be one of the things, things I 
would do and I would use the bad word "Lobbying" to get it done and I did. 
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Q. Now, you spoke of Mr. Strickler doing some of your leg work. 
Did he furnish that leg work during the period from May 1957 when Amer- 
ican's motion to expedite was filed to June of '57 when the motion was 
denied in your seeking Congressional support for American's motion? 
A. Well, he furnished leg work during that period. 

Q. Yes, sir. A. You've got two questions there. 

He certainly did furnish leg work during that period but I believe 
that the Commission made all its own contacts with Congressional people. 

Now, what American did, lam not even certain that I ever knew, but 
I was certainly of the impression that a public body asking for jsupport for 
its citizens is a lot more effective than any other thing and I made certain 


we asked for our own support, and I think the letters in the record will 
back that up. 

Q. Did you discuss with American that it would be more effective 
if the City sought Congressional support alone and without apparent par- 


ticipation by American? 
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A. There was no question of apparent participation by American. 

The City was going to seek Congressional support and it did seek 
Congressional support. lama semi-politician by avocation a this 
would be one of the first things that I would think of, and we sie ask 
American's permission or we didn't tell them what to do, who they should 
see. 

We told them what we were doing. We discussed it with them, but 
I can't get over the impression that I had anyway was that I was running 
this show and from the City's point of view and not American's and I have 
taken credit for it ever since. 

I feel very strongly about this. 

Q. I certainly did not mean to detrack from the contribution you 
made, Mr. Martin. 

One last question: The little trade journal that circulates in 
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Washington that you referred to, do you mean the Aviation Daily? Is that 
what you had reference to? A. I don't remember the name but it was a 
small yellow or orange sheet, or was that day. 

MR. BERNSTEIN: That is all I have. 

EXAMINER STODOLA: Mr. Holm ? 

MR. HOLM: I have no question. 

EXAMINER STODOLA: Mr. Jones? 

MR. JONES: No questions. 
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EXAMINER STODOLA: Mr. Westwood ? 


[CROSS EXAMINATION] 
BY MR. WESTWOOD: 

Q. Did you ever see any transcript of any other City's conferences 
with the Board comparable to your conference of December 1957? A. I 
don't recall any, Mr. Westwood. 

MR. WESTWOOD: May I see one of the exhibits, you don't have 
reproduced, that lobby newspaper story ? 

BY MR. WESTWOOD: 

Q. My recollection is that you stated that the decision to seek this 
conference with the Board, with the Civil Aeronautics Board of Decem- 
ber 1957 and the arrangements for it had been made just prior to the time 
that the appropriation was made by the Board of Supervisors for the ex- 
pense of the trip, is that correct? A. Well, I have no independent recol- 
lection of this, but it is just natural that this is the course of events that 
would follow. We would arrange for the conference; we would immedi- 
ately seek appropriation for expenses. 

Q. Well, you seem somewhat uncertain as to whether you had dis- 


cussed this December conference or proposed December conference with 
Mr. C. R. Smith at the luncheon, in early November of 1957. 
Now, what I really want to know is whether you do remember that 
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you discussed with him your proposed conference 


[rr 1913 


with the Board at that time. 
Now, the newspaper stories' feeling about the appropriation for the 
trip east for this conference are dated November 21st, 1957. That was -- 
here, I will show them to you. A. Yes,I recall. 
Q. Now, the luncheon with Mr. Smith was, I think it was) on Novem- 
ber 4th, but it was November 3rd, 4th or 5th, 1957. 
Now, all I want to know is whether you remember that you did dis- 
cuss with Mr. Smith the proposed meeting with the Board? Aj Well, I 
think I have testified that I don't remember what was said specifically at 
this luncheon. 
However, I will say this, that if we had requested the hearing before 
the lunch with Mr. Smith, I undoubtedly discussed it with him. 
Q. Lunderstand that. A. Yes, but I don't remember specifically. 
Q. You don't know whether you had requested the conference with 
the Board prior to the luncheon with Mr. Smith? A. I have no way of 
knowing the exact date that we did that. 
I imagine that the Board's records must show when that conference 
was requested. 
Q. You also testified, Mr. Martin, in connection with BOE-91, 
which is a newspaper story -- 
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A. Yes, I still have it. 
Q. -- newspaper story telling of your statement on a proposed 
campaign to get support in the CAB proceeding. 
You testified, as I remember, that the nature of this campaign and 
the nature of the support that was sought in the campaign is reflected in 
the, would be reflected in the CAB record in the case. 
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Is that substantially -- A. That is my testimony, yes. 
Q. And I take it then that you do not refer to a campaign to get 


support which would be registered in some way outside the record of 
the case? A. I did not refer to that, and I don't know of any such sup- 
port that was either solicited or given. 
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Q. And any campaign to seek resolutions of Chambers of Com- 
merce or city bodies or labor organizations, or anything of that sort, 
and to have those resolutions sent to the CAB would not have involved, 
as I understand your testimony, any failure to serve copies of those 
resolutions on all parties to the proceeding? A. Well, it would certainly 
not have -- I don't know that everybody that passed these resolutions 
knew all the rules of the Board, but certainly we didn't ask them to only 
give it to the Board and, after all, I think this probably shows that may- 
be a lot of the rules of procedure aren't as well known or weren't as well 
known then as they are now, but we assumed that everybody would do 
things in the way it should be done. 

MR. WESTWOOD: Mr. Cleary is going to be a witness here, is 
that right ? 

MR. HUISENTRUIT: That is right. 

MR. WESTWOOD: I have no further questions. 

EXAMINER STODOLA: Any redirect? 

MR. HUISENTRUIT: Yes. 


REDIRECT EXAMINATION 
BY MR. HUISENTRUIT: 
Q. Mr. Martin, by support within the record, by record, do you 
include the Board's public correspondence file? A. Yes. I believe that 
that is a public record. 
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Q. And, Mr. Martin, could you tell me if it is possible to ascertain 
the date it was decided upon to have a CAB conference? 

MR, HOLM: Now, if Your Honor please, I think that counsel has 
had ample opportunity on direct. This is nothing new that he is being -- 
that he is bringing up here now, and this thing has been gone over time 
after time, and I object to it as incompetent, irrelevant and immaterial. 

MR, HUISENTRUIT: Mr. Examiner, if I may say, Mr. Westwood 
on his examination of this witness brought out the fact that if it can be 
determined the date in which the Conference was decided, or which it 
was decided to have a conference, he could tell us whether he discussed 
it with Mr. C. R. Smith. 

I think the question is entirely proper. 

EXAMINER STODOLA: Mr. Holm, the question is entirely proper 
in this case. 

THE WITNESS: I think I stated that I don't know of any way that I 
have in setting that date, and the only evidence that I would rely upon is 
the Board's record of when the conference was requested, and I assume 
that the conference was requested practically immediately after the de- 
cision was made to seek it. 

BY EXAMINER STODOLA: 

Q. Mr. Martin, wouldn't the officers of the PUC have some rec- 
ords which would show when requests were made? A. Sir, you ought 
to go up to our office and take a look, no. 
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Q. Well, didn't your offices have a file on this case, the nonstop 


case proceeding? A. Well, I think the Government came in and took a 
look at what files we had. If it was a telephone call, there would just be 
no record of it at all. If there was a letter there would be a record, but 
a telephone call, you would just make the call, sir, and that would be that. 
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Q. Well, as important as this conference was, it wouldn't normally 
be made by telephone, the request therefor. A. Well, the only thing I can 
say is I reviewed what file we had, and I didn't see any reference to this 
conference in the file, so it may very well have been by telephone because 
I understand now what one of the previous questions was, the December 1st 
date. 

Iam certain that we did. You see, we wanted this conference before 
the date the Board had set for the Examiner's report. 

EXAMINER STODOLA: You mean the staff report? 

THE WITNESS: The staff report, and we wanted to have a chance 
to present our case as forcibly as possible to the Board before that. 

BY EXAMINER STODOLA: 

Q. Mr. Martin, you also indicated there was some possibility that 

someone in Washington made a request for the 
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conference and telephoned you the date of the conference? A. This I be- 
lieve is what happened, sir. I just -- Iam certain that we didn't phone 
out here. We don't know anybody at the Board. We wouldn't know who to 


telephone to set up a conference like that, and I am certain, as certain as 


you can be, that Mr. Small in Senator Kuchel's office, set up that conference. 
Now, you might find out that Senator Knowlanda's office or Jack Shel- 
ley's office did it, but I certainly have a feeling it was one of our Washing- 
ton representatives that set it up, and I include Senators. 
MR. HUISENTRUIT: Mr. Examiner, I wonder if it would be proper 
for me to request counsel for the City of San Francisco if he could make 
. a search of the records, if it is not too burdensome, to determine whether 
a letter was written to either Senator Kuchel or Mr. Small setting up such 
a conference or requesting such conference. 
MR. HOLM: I will be very glad to when I report back. 
EXAMINER STODOLA: Do you have anything further, Mr. Huisentruit ? 
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MR. HUISENTRUIT: One other question. 

BY MR. HUISENTRUIT: 
Q. You mentioned that you knew Mr. Miller in the San Francisco 
Chamber of Commerce. A. Yes, sir. 
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Q. Did you ever discuss any congressional contacts which the San 


Francisco Chamber of Commerce might make to get support for an ex- 
pedited hearing? A. I don't believe so. I think we felt that the City was 
the best one to make those right from the beginning, and I don't think we 
discussed it with the Chamber at all. 
We probably told them what we were doing. We informed every- 
body, but we didn't ask their help. 
Q. Did you ever discuss with anybody from the Downtown Associa- 
tion whether they were writing congressional letters to get support for 
an expedited hearing? A. The same thing would be true for the Down- 
town Association. We didn't ask them to write their Congressman, I don't 
think. We felt that the people's representatives should contact the people's 
representative. 
MR, HUISENTRUIT: Thank you very much. 
EXAMINER STODOLA: If there is nothing further -- | 
MR, HUISENTRUIT: Mr. Examiner, I would like to move the re- 
ceipt into evidence at this time of Exhibits BOE-86 through 91). 
EXAMINER STODOLA: Is there any objection to the receipt of 
those exhibits ? 
(No response). 
EXAMINER STODOLA: Hearing none, each of those exhibits enum- 
erated by counsel is hereby received. 
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(The documents referred to, hereto- 
fore marked Exhibits Nos. BOE-86 
thru 91, inclusive, for identification, 
were received in evidence). 


EXAMINER STODOLA: If there is nothing further, Mr. Martin, 
you are excused, and thank you very much for your testimony. 


THE WITNESS: Thank you. 
(Witness excused). 
EXAMINER STODOLA: The hearing is now recessed until 2:15 p.m. 


in this same room. 
* 
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Whereupon, 
GEORGE CHRISTOPHER 
called as a witness) being first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. ROYALL: 
Q. I believe your name is George Christopher and you are Mayor 
of the City and County of San Francisco, is that correct, sir? A. Yes. 
Q. And how long have you been Mayor, sir? A. Four years and 
seven months. 
Q. You took office sometime in 1956, then, I believe. A. January 


8th of '56. 
* 
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Q. Now, when you wrote this letter appearing on page 401 of the 
Joint Appendix, or at any time prior to that time, had anyone on your 
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legal staff, or otherwise, brought up the question of whether this was a 
proper way to communicate with the Civil Aeronautics Board pertaining 
to a motion before it? A. No such thing was brought to my attention. 
I certainly didn't consider it to be wrong to contact any public agency on 
any matter pertaining to the City's interest. 
THE WITNESS: And I must say, Mr. Examiner, I have done that 
many, many times in the past, and hope to be able to do it in the future. 
I think it is part of my job as the Mayor of San Francisco to do 
that for the interest of my city, and I feel I can use every legitimate 
means possible. 
BY MR. ROYALL: 
Q. But I believe your answer is that no one on your staff raised 
the question of propriety or impropriety of any such communication to 


you, sir? A. No, sir. 
* 
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Q. Inthis same connection I will ask you whether or not there was 
any official representative or employee of American Airlines|who con- 
sulted with you about the transmission of such letters or communications 


\ 
to the Board? A. No, not at all, I wasn't interested in American Air- 


lines. All I was trying to do was get a hearing to get a third nonstop route. 


American Airlines didn't concern me a bit. 
* * * * 
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Q. Yes. A. This apparently came to me the same day, the same 
day I signed it, and this would come to me normally a few days prior to 
the Monday meeting of the Board of Supervisors. I don't have any recol- 
lection at this moment as to what American or anyone else was doing. 
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Q. I call your attention to the fact that shows the president of the 
Board of Supervisors, County of Blank, City of Blank, and State of Cali- 
fornia. 

I will ask you what the purpose was in drafting that. Was that to 
be sent to more than one county body, and if so what bodies was it to be 
transmitted to by you, sir? A. Again I say that I felt it was my duty to 
solicit support from the entire Bay Area, asking them to join in with us 
in expediting this case. If this is the letter that went to these people, and 
I assume it is, this was intended to go to the various Boards of Super- 
visors in the Bay Area. 


Q. Isee. Now, I call your attention to a statement 
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appearing on page -_. the next to the last paragraph on page 2 of BOE- 40, 
wherein it states: 

"Would you kindly forward to me five copies of your adopted reso- 
lution.” A. Yes, sir. 

Q. How was that arrived at, and for what purpose was such reso- 
lution to be put, if they were received by you, sir? A. I think for the 
ultimate purposes I have indicated in my correspondence here of trans- 
mitting them to members of the Civil Aeronautics Board. 


Incidentally, I may say it is a very normal function in the City and 


County of San Francisco. 
Q. Was this letter in fact transmitted to the various governing 
bodies, the Board of Supervisors, in the area in and around the San Fran- 


cisco Bay Area, to your knowledge, sir? A. Yes, sir. 


* * * * 
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CROSS EXAMINATION 
BY MR. HARVEY: 


* * 


[7490] 
[Tr. 1946] 


Q. Do you recall what your express purpose was at that time in 


writing and preparing this document and circulating it to the parties or 


persons that you did? A. Yes. This is a routine matter for us, that is, 
the Mayor's office in San Francisco. Whether we are looking for new 

air line routes -- I don't know if Iam answering this properly, Mr. Ex- 
aminer. 
I am trying to do it in my own words. ! 
EXAMINER STODOLA: You may proceed. 
THE WITNESS: It is my policy as the Mayor of San Francisco to 


do all that I can to further the interest of my City. Whether it is getting 


| 


| 


a baseball team or getting a new air line route or whatever it is that we 

are seeking, we seek the support of our surrounding Congressmen and 

public officials. 
In circulating this particular letter, I solicited the help and coop- 


eration of various public officials surrounding San Francisco Bay. 


* * * * * 


| 
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[ 7541] 
[Tr. 1995] | 


MR, WESTWOOD: Mr. Examiner, I would like to make a brief 


[ 7542] 
[Tr. 1996] 


statement which may save us all a lot of time. I think we are running 
into time problems here. 
American Airlines admits for the purpose of this case/that an 
employee of American Airlines drafted the form of Chamber of 
Commerce resolution about which there has been some questioning in 
the hearing. 
Your Honor will recall that a number of these resolutions are in 
identical form. | 
I refer just as a random example to a resolution of the Mill Valley 
Chamber of Commerce, which appears on bracket page 438 of Volume 1 
of the Joint Appendix. I don't pick that one out as having any particular 
significance. It is simply a sample. 
My recollection, Mr. Examiner, is that there are several of these 
area Chamber of Commerce resolutions which are in either identical or 
substantially identical form. 
Now, we admit that that form was drafted by an employee of 
American Airlines. We admit further that it was transmitted to the 
Chambers of Commerce which adopted that form by American, and I 
just invite Your Honor's attention to the last paragraph of that form 
resolution which states that it should be filed with the Civil Aeronautics 
Board, et cetera. 
Now, that was in the form as drafted. 


7542 
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EXAMINER STODOLA: By your men? 
MR, WESTWOOD: By American Airlines, that is right. 


[ 7543] 
[Tr. 1997] 


EXAMINER STODOLA: By American Airlines. 

MR. WESTWOOD: Now, also, Your Honor, just to refresh all 
our recollections, Your Honor will recall BOE-44, which was the 
memorandum dated May 9, 1957, which was introduced into evidence in 
connection with the testimony of Mr. Burck Smith. That is a memor- 
andum which indicated, which Mr. Burck Smith said he thought he 
received from Mr. Strickler, and that indicated that through the zone 
manager and sales representative of American an effort would be made 
to get in touch with some or a substantial number of the Bay Area 
Chambers with a view to asking them to adopt a resolution in support 
of this hearing proposal, and I invite your attention to the next to the 
last paragraph in that memorandum which obviously contemplated that 
it would be suggested to those Chambers that the resolution which was 
proposed, copies of it should be sent to the Civil Aeronautics Board 
and to members of Congress. 

EXAMINER STODOLA: Well -- 

MR. WESTWOOD: Iam talking about 1957. 

In Mr. Startup's testimony, I think it is all clear, as a matter of 
fact, or reasonably clear from Mr. Strickler's and Mr. Startup's 
testimony. 

Now, Mr. Startup's testimony I believe was somewhat more specific 
as to the time. He said that as best he could recall it this effort occurred 
from about mid-May 1957 on for perhaps two or three or four weeks. 


[ 7544] 
[Tr. 1998] 


I don't know that he was definite about the terminal date. I simply 
refer to his testimony by way of pinpointing the time. I don't think there 


is any particular doubt about it. 
* * 
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[ 7593] 
[Tr. 2046] 


MR. ROYALL: I believe with possibly one exception this afternoon 
that we will not bring on any further witnesses relating to the Chamber 


of Commerce, 


I believe Iam correct in that. I think perhaps one more would 
| 


conclude our presentation in that regard. 
EXAMINER STODOLA: Well, perhaps I can bring up one thing. 
As I understand it, the allegations of TWA and United made to 


[ 7594] 
[Tr. 2047] 


the Civil Aeronautics Board and which the Court of Appeals considered 
do not charge any irregularities on the part of any individual Board 
member, either past or present, or on the part of any CAB staff member, 
either past or present. 

Isn't that correct? 

MR, BERNSTEIN: That is correct, sir. 

EXAMINER STODOLA: Mr. Harvey? 

MR, HARVEY: That is correct. 

EXAMINER STODOLA: Does TWA or United or the Government 
intend to call any Board member, either past or present, or any Board 
staff personnel which may have been connected in any way with this 
non-stop proceeding for a possible showing that any undue pressure or 
improper influence was exerted upon any one such person? 

Mr. Harvey ? 

MR. HARVEY: We do not intend, so far as I know, to call any 
Board member or staff member of the Civil Aeronautics Board. 

EXAMINER STODOLA: Mr. Bernstein? 

MR. BERNSTEIN: The response to your question is no 

EXAMINER STODOLA: Mr. Royall? 


MR. ROYALL: The Bureau has no such intention, because no such 
charges were made, and we do not intend to call any of those persons 
you enumerated, sir. 

EXAMINER STODOLA: Is it true, then, that TWA and United 


| 7595} 
[Tr. 2048} 
do not feel that any such persons. should be called for examination as 
to whether any improper pressure or any improprieties were attempted 
upon any such persons and, if so, whether any such possible activities 
may have affected their duties or decisions in the non-stop proceeding ? 
(No response.) 
EXAMINER STODOLA: Perhaps you can read that back, Mr. 
Reporter, if it isn't clear. 
(Record read.) 
EXAMINER STODOLA: Mr. Harvey ? 
MR. HARVEY: Well, I said we do not plan to call any Board 
members or any staff members of the Board and, as I recall the briefs 
of TWA. there were no charges by TWA as to any impropriety on the 


part of any individual Board member or of a member of the Board staff. 
EXAMINER STODOLA: My question was perhaps somewhat 
different. Do you think that any such person should in any event be 


called for testimony, any Board members or any Board personnel 
connected with the non-stop proceeding ? 

MR, HARVEY: Well, we don't intend to call them. Certainly I 
think it is encumbent upon us if we were going to make a charge of that 
nature that we would have to cali these people, but since we have made 
no charge on that I can't see any purpose in our calling them. 

EXAMINER STODOLA: That answers my question. 


| [ 7597] 
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[ 7596] 
[Tr. 2049] 

Mr, Bernstein ? 

MR. BERNSTEIN: You referred to attempts. I suppose it is a 
question for argument whether attempts have been shown in the form 
of ex parte communications as such, but aside from that, absent any 
knowledge which the Government investigators may have which is not 
available to us, United does not believe that any such people should be 
called. | 


EXAMINER STODOLA: Well, even with respect to the matters 
already in the record, is it your feeling that no such person should be 
called? And I am talking now about the Board members or personnel 

| 


connected with the non-stop proceeding. 
MR. BERNSTEIN: Based on our knowledge of what is in the record 
now, we do not think so. 
EXAMINER STODOLA: Mr. Royall? 
MR, ROYALL: Our investigation has revealed no cause for calling 
the Board members, and as I said before there was no charge made as 
such, and our investigation does not reveal any reason, in our opinion, 
why they should be called or whether it will add in any respect to the 
charges made. 
I think there was an actual disavowel of any impropriety on the 
part of any Board member in the proceeding by the parties. 


Am I not correct on that? | 
MR, BERNSTEIN: That is correct. | 
EXAMINER STODOLA: Any other comments on my inquiries of 


[ 7597] 
[ Tr. 2050] 
the last few moments ? | 
MR. BERNSTEIN: Excuse me, sir, the only question left with 
me is this question of attempt. 


This record may show attempt -- 


[ 7597] 
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EXAMINER STODOLA: Well, Iam only concerned now with the 
problem of whether any Board member, past or present, or any Board 
staff member, past or present, should be called to testify in this re- 
opened proceeding, and to that your answer is, ''No." 

MR. BERNSTEIN: I stand on my prior answer. 

EXAMINER STODOLA: You stand on your prior answer ? 

MR. BERNSTEIN: Yes, sir. 

EXAMINER STODOLA: Does the Department of Justice have any 
position on this ? 

MR. HUFFORD: No, sir. 

* * 


[ 7667] 


Volume 15 
August 25, 1960 


* * 


8 
[ir 2192] 


Whereupon, 
KENNETH W. BROWN 
was called as a witness, being first duly sworn, was examined and 
testified as follows: 
EXAMINER STODOLA: You may take the stand please, sir. 


[ 7682] 
[Tr. 2133] 


DIRECT EXAMINATION 
BY MR. HUISENTRUIT: 
Q. Will you please state your name and address, sir? A. My 
full name is Kenneth W. Brown, 825, 28th Avenue, San Mateo. 
Q. And you are associated with the San Mateo Chamber of 
Commerce? A. That is correct. 
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Q. What was your position with the San Mateo Chamber of 


Commerce in May of 1957? A. Secretary-manager. 
* * * * 


[ 7684] 
[Tr. 2135] 


CROSS EXAMINATION 
* * 


[dr. 2136 


BY MR. WESTWOOD: 
Q. Mr. Brown, the resolution directs that copies of the Chamber's 
action be sent to the major air lines at the International Airport. 
Did that include TWA and United? A. If I may see that letter, 
I can tell you to whom the copies were sent. | 
(Short pause) 


THE WITNESS: Yes, TWA and United. 
* * * 


[ 7687] 
[Tr. 2138] 


Whereupon, 
C.W. JACOB 


called as a witness and, having been first duly sworn, was examined 


and testified as follows: 
* * 


7688 
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DIRECT EXAMINATION 
BY MR. ROYALL: 
Q. Please state your name and address, sir? A. My name is 
C.W. Jacob, 69 Paper Mill Road, Plain Dome, New York. 


226 —— A $< —  ——_—__——- 
Q. I believe you are an official of American Airlines, are you, Mr. 


Jacob ? 
[7689] 
[Tr. 2140] 
A. Yes, sir. 


Q. In what capacity do you serve, sir? A. My title is Sr. Vice- 
President and Secretary. 


Q. And how long have you been occupied in that position with the 


Airlines, sir? 4. Something like seven or eight years. 
* * * 


* 


[7693] 
[Tr. 2144] 


Q. Very good, sir. 

Now, during the period that I mentioned, that is, from just prior to 
or from the date of filing the motion on May 3rd, 

[7694] 
(Tr. 2145] 

1957, and until June 26, 1957, at which time the Board denied American's 
motion, what instructions, specific instructions, if any, did you give to Mr. 
Strickler as to what his duties would be in relation to American's motion? 
A. Well, I gave him very specific instructions on that. I told him I wanted 
him to go up and to offer any aid that he could give in the community of San 
Francisco in moving ahead with this case, not to press himself on the com- 
munity, but we have often found that in these cases that statistical data and 
facts are available to us that are not always available to the communities. 

I wanted him to make himself available for the purpose of providing 
that information. A very, further very important point in my mind at the 
time was that American Airlines was not well known in San Francisco. 

We were literally doing business in back rooms in this City. 

Out at the airport we had an old terminal building then. That was 
before the present one was built and I was shocked upon going into the 
place to find that I couldn't even find American Airlines. It was over ina 
side room, an annex, in alittle tiny corner and that was typical of the sort 
of representation we had in this City. 


[ 7705] 
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We had a ticket office that was off on a side street, and our other 
facilities here were not prominent in the public eye. 


[ 7695] 
[Tr. 2146] 


So, aside from the fact that we were doing very little business 


here and aside from the fact that our facilities were not in keeping 
with the facilities that we have in most places on American Airlines' 
system, I wanted Mr. Strickler to begin to tell as many people as he 
could in this community something more about American Airlines and 
get them to know more about what kind of a company American Airlines 
is. 
So that was a very important part of his assignment and/I felt 
that was important whether we won the case of non-stop in removing 


the restriction or not. 
* 


[mr 2195 


Q. I will ask you, Mr. Jacob, if you attended a luncheonjor a 
dinner with Mr. C.R. Smith on or about November 3, 1957, in the City 
of San Francisco. A. I attended a luncheon with Mr. C.R. Smith in 


San Francisco. It may have been on November 3rd. My impression 


[ 705] 
[Tr. 2156] 


is it was November 12th, but it was in that immediate period. | 
Q. Was that the occasion, if you remember, which Mr. Smith was 
reported in the press as stating that San Francisco wanted this non- 
stop authority or additional air service that if they wanted it they would 
have to keep hammering for it? A. Idid not hear him make such a 


statement. 
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Q. You did not, sir? A. No, sir. 

Q. Were you present -- no, strike that. 

Did Mr. Smith in your presence confer with any members of the 
press? A. Yes, sir. 

Q. To your knowledge? A. Yes, sir. 

Q. Ibeg your pardon? A. Yes. 

Q. Youdid? A. Yes. 

Q. And if you recall, what was the subject of his comments to 
the press? A. A few press people dropped in sometime in the afternoon 
following the luncheon. Some people who had not been at the luncheon, 
his comments were entirely informal. 

I do not recall whether he made any prepared comments. He was 


there for the purpose, as I recall it, of answering 


[ 7706] 


[Tr. 2157] 
questions from some of the group who were very interested to know how 
the jet machine was coming along, and Mr. Smith had just returned from 
Seattle where he had been observing the progress of the 707 transport, 
and his remarks, the questions and answers were very largely to do 


with this new flying maching. 
* * 


[7707] 
[Tr. 2158] 


(Question read.) 

THE WITNESS: Well, in the first place, Mr. Taylor would have 
two jobs to do in relation to the New York-San Francisco Non-stop Case. 
Back in the early period when Mr. Shipley was in charge of the office in 
Washington, and Mr. Taylor reported to him, Mr. Taylor at that time 
was the man whose principal duties were legislative. 


[ 7709] 
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I would expect Mr. Taylor as part of his normal duties to tell 
interested congressmen about this action that we were seeking before 
the Civil Aeronautics Board. I would have 


[mr 2138] | 


expected him to tell principal congressmen from California, and I would 
expect him to tell the principal congressmen and senators from New 


York that we were seeking this right. | 
Now, subsequently, when the case was set down for hearing, what- 
ever date that was, I remember discussing with Mr. Shipley and Mr. 
Strickler, and with Mr. Taylor, the fact that this was in a new|posture, 
and that they should take that into account, insuring that the rules of 
the Board, as they applied to cases under consideration, be observed. 
I did not feel those instructions were particularly necessary because 
those people knew ~- they knew that as well as I knew it, and they had 
just as much of a consciousness and awareness of living up to|the 


Board's principles as I did, but I told them nonetheless. | 
Now, proceeding beyond that point, I would have expected Mr. 
Taylor at the time this matter was set down for oral argument, or at 
least in anticipation of that fact, that it was going to be set down for 
oral argument, to make whatever contacts were appropriate, to inform 
congressmen and senators again about the status of this case, |so that 


those of them who wished to appear at oral argument could and would 


do so. 
BY MR. ROYALL: | 
Q. Prior to the Examiner's initial decision, would your instruct- 
ions have been to Mr. Taylor that he would solicit the aid of congress- 
men to write the Board ? 


[7709] 
[Tr. 2160] 
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Q. About the case? A. No, sir. 

Q. Now, Mr. Morris Shipley, I believe, was the predecessor of 
Mr. Taylor in Washington during the time this motion of American's 
was pending to sever and expedite New York-San Francisco non-stop 
problems. 

Would you have expected Mr. Morris Shipley to ask congressmen 
to write the Board in the interest of getting the motion granted by the 
Civil Aeronautics Board? A. No, sir. Inever instructed him to do so, 
and I didn’t instruct Mr. Taylor to do so, and Iam not aware that either 
one of them ever did so. 

Q. Did you instruct them to the contrary, that is, that they should 


not do so? A. Idon't remember the question ever coming up. We 


expected to have our relations with congressmen on two plains. The 


first ig that we have an obligation to tell a congressman what is going 
on when it is a matter of importance affecting the community he 
represents, just as we have an obligation to tell the Major and the Post- 
master and the heads of the Chambers of Commerce and the heads of 
the Aviation Committees, and so on and so forth. 

We try to make it a practice of keeping congressmen informed of 
the important things going on in their communities 


[ 7710] 
[Tr. 2161] 


that they represent. 

I expected that that chore would be done back in 1957 when we 
were seeking to get this matter set down for hearing, and I expected then 
that the contacts with congressmen, so far as whatever congressmen 


might do, would be left up to the communities. 
* * * * * 
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[ 8852] 
C.A.B. 
Docket No. 9214 Exhibit No, AA-R1 
Two hundred and fifty (250) copies of American's motion to 
sever and expedite were printed by Graham and Associates, Washington, 
D.C. 
There are now still available approximately 20 copies in the 
offices of American and of American's counsel. | 
A substantial number,but it is not known how many, were destroyed 
some time ago in the course of making filing room for more current 
materials. | 
Routinely 55 copies of American's CAB pleadings are distributed 
to company personnel within American. Frequently this distribution 
to company personnel exceeds this number in a case of unusual interest 
to American personnel. 
In this instance, because of the lapse of time, we have been unable 
to ascertain the number of copies distributed to American's personnel 


August 3, 1960 


[8914] 


a 1233 a 
[8914] 
EXHIBIT NO. BOE-1 


November 13, 1958 
A. A. Paradis: 


I suggest that you consider the following for your agenda for Monday. 


1. Community Affairs work to build groundwork for publicity in San 
Francisco upon release of the Examiner's decision, New York-San 
Francisco, Nonstop. This should come out around December 10th. Full 
impact of the publicity should go to the CAB and pertinent legislators 
through proper channels. 


2. Application by U. S. Overseas for exemption to fly New York-Los 
Angeles from December 17 to January 17. I just don't know what is being 
done, and I think Nelson and Jake might want to review our position for 
the benefit of others, since this is one of the important developments of 
the 10-flight grant. 


3. Baltimore Adequacy hearing. This took place last week, Jerry Leven- 
berg arguing it. I believe Nelson sat in on part of it and think that if you 
suggested it to him early enough he will be in a position to brief others 

on reactions to the hearing and estimates as to results. This could be 
important, because Jerry Levenberg and I agree that we will be extremely 
fortunate to come out as well as we did in the Fort Worth Adequacy Case. 


4, Legislative Oversight Committee hearings. I will try to touch base 
with Morris on this so that he can review for the group the prospects in 
the immediate future. 


5. I have been so far out of the picture that I am not sure I am right about 
this, but I have the impression that our original application for the San 
Antonio exemption was based on incorrect and inadequate analysis of air- 
craft availability. If so, I should think that somebody ought to find out 
what we can do to prevent this happening again, because I think it came 
close to putting the company in an embarrassing light at the CAB. Iam 
sure, however, you would want to discuss with Mr. Jacob whether this is 
appropriate for discussion with the luncheon group. | 


I hope to dictate for Jake a status report on many more matters before I 
get away, and it is possible that he will want to touch on some of them in 
addition to the above 5. 


Dwight D. Taylor 
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EXHIBIT NO. BOE-4 


August 12,.1959 | 
| 


Mr. C. W. Jacob - NYC 


Assistant Vice President - DCA 


During at least the next year, Charlie Strickler will be making frequent 
trips to Miami and New Orleans in connection with the Southern Trans- 
continental Case. If the frequency of these trips even approximates the 
frequency of trips he made to San Francisco, the outlay of cash charged 
to his expense reports will be considerable. | 


During 1958, Charlie made 16 round trips to San Francisco. Sixteen 
round trips to New Orleans would amount to $2,337.76 including tax; 16 
round trips to Miami would be $2,353.12. Of course many times/he would 
cover both cites on one trip at a cost of approximately $201.58 including 
tax, and I'm sure he would not be making 16 separate trips to each city. 


In order to avoid such outlay of cash, would it not be desirable to secure 
an ATP card for him? 


Dwight D. Taylor 
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EXHIBIT NO. BOE-5 


July 1, 1958 


Mr. Charles C. Miller 

Manager, Transportation Department 
San Francisco Chamber of Commerce 
333 Pine Street 

San Francisco 4, California 


Dear Charlie: 


The attached will complete your record of the interviews. Also attached 
are the comments which can be worked into the testimony of Leon 
Gregory for the Flower Shippers. I hope that some of the companies 
submit the information requests this week so that the following week we 
can begin to get some idea as to who our witnesses are going to be and 
what they will be able to say. It is important to get this information 

also, so that we can determine how many more prospective witnesses 

we should interview. At the present time one remaining important 
interview is with the San Francisco Convention and Tourist Bureau, other 
than following up. We also want to interview the Redwood Travel Agency, 
since they have indicated a strong desire to help. Other than those two, 
are there others that you feel strongly should be interviewed. 


I plan to be in San Francisco July 8, for the rest of that week and Iam 
looking forward to seeing you then. If you have any questions, in the 
meantime, please do not hesitate to call. 
Sincerely, 
Charles L. Strickler 
Assistant to Vice President 
CLS:bo 


Attachment 
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EXHIBIT NO. BOE-6 
February 15, 1957 


Ed Rhatigan: 
Here are some thoughts I have passed on to Charlie, re. New York- 
San Francisco. 


This of course is not the full story as we would present it to the Board, 
but it is merely intended to clear the main points that might be per- 
suasive with the city. 


Mel Brenner 
E. K. RHATIGAN 
FEB 15 1957 


f San Francisco 
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’ CONFIDENTIAL 
Mr. Charles L. Strickler - DCA February 14, 


Manager of Route Development - NYCP 
New York-San Francisco 


In accordance with our conversation, I am indicating below some 
thoughts as to reasons why San Francisco should favor American for 
New York-San Francisco nonstop. 


1. Our Record of Transcontinental Leadership Shows We Could /Best 
Provide Needed Service Improvement.In This Market 


A. American provided first New York-Los Angeles nonstop round 
trip service (November 1953). United followed 7 months later (June 
1954) and TWA 8 months later (July 1954). American now provides more 
_ nonstop flights in that market (10 daily one way flights, February 1957) 

‘than its two competitors combined (4 for UAL; 5 for TWA). | 


service 


B. The nonstop service New York-Los Asgeias = near by 


American— preceded by 1 1/2 years the first nonstop round tri 
provided New York-San Francisco (June 1955). 
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C. Even with our limitations on San Francisco authority, Ameri- 
can provided first DC-7 service New York-San Francisco, which was 
the fastest in the market at that time (February 1954). United followed 
4 months later. 


D. American provided first, and still provides only, nonstop DC-7 
coach New York-Los Angeles. The attractiveness of this service to the 
public is indicated by the fact that by September 1956 (first survey 
period after its inauguration) our coach traffic in that market had in- 
creased 60% over preceding September, while TWA declined slightly, 
and United declined by 39%. 


E. Of the three combination carriers, American provided the 
first, and still provides the only, express (1 stop) New York-Los 
Angeles all cargo service. More generally, American's overall leader- 
ship in cargo is well recognized. 


F. The general effects of American's leadership is evident in the 
comparative service provided New York-Los Angeles vs. New York-San 
Francisco. Traffic in the former market is 47% more than in the latter, 
but it receives nearly 4 times as many daily nonstops (19 for New York- 
Los Angeles vs. 5 for New York-San Francisco). In New York-Los 
Angeles market, American alone provides twice as many nonstop flights 
as TWA and United combined provide between New York and San 
Francisco. 
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2. Route Structure Considerations Mean That Only American Could 
Provide Really Effective Competition For The Two Existing 
Nonstop Carriers 


A. We would of course be the only applicant with existing routes 
into both New York and San Francisco. Thus, for any other applicant, 
this route would mean an isolated terminal, remote from its existing 
operations. At best, this poses problems, even where a carrier serves 
such a terminal mainly on non-competitive routings. In this specific 
case, however, the problems would be especially serious, since the new 
carrier would be trying to break into a market already served by two of 
the largest carriers in the industry, both of whom have a variety of 
routings from both terminals. This would mean, among other things 
that any other applicant would have far less flexibility in the competitive 
timing of its schedules. Its timing would be governed by the necessity 
of turning the equipment on itself, whereas TWA and United (or Ameri- 
can) would have the flexibility to also turn equipment from other routings. 


Furthermore, this "isolated terminal" aspect would make it more 
difficult for any other applicant to maintain schedule reliability. Unless 
it maintained an idle aircraft constantly at this terminal (and with jets 


1241 —————— 
that would mean the commitment of $5 million for the single purpose of 
assuring reliability on this one route), it would have no way to "protect" 
departures from this terminal in the event of either: (a) a mechanical 
breakdown at this terminal; or (b) a weather cancellation of a departure 
from the other terminal. | 


The practical significance of the "isolated terminal" problem can 
be highlighted by Capital's experience in Atlanta and New Orleans. So 
long as they were separate terminals, Capital did practically nothing in 
the New York-Atlanta and New York-New Orleans markets in competi- 
tion with Eastern's integrated route. (Also note United and Trans 
World's long-repeated arguments about their formerly separated East 
Coast terminals, even though those terminals were less isolated from 
the rest of their route systems than would be the case here if some 
other applicant obtained New York-San Francisco nonstop.) 


From the city's standpoint, the above factors would limit the quality 
of the service, and the effectiveness of the competition San Francisco 
might expect from any other applicant. 


B. As a related factor, from a sales standpoint, any other applicant 
would have difficulty in establishing ''market identification" at its new 
terminal, since its only exposure to the public would be on the few non- 
stops it could offer in this one market. This again would limit its com- 
petitive effectiveness, and hence limit what it could do for San Francisco. 


[8923] | 


C. Not only would American's route structure give it a continuing 
advantage over any other applicant, but the fact that we have established 
facilities, operations, 'market identification", etc., at both terminals 
would enable us to start effective competitive service more rapidly than 
could any other carrier. This would be especially true as compared 

with any of the possible "small carrier" applicants, with respect to which 


the Board itself has repeatedly recognized the difficulty and time re- 
quired to break into markets already served by Big Four carriers. 


3. According To The Standards The C.A.B. Would Normally Use, 
American Would Be The ONLY Logical Choice For This Route. 


American would be seeking only the elimination of a compulsory 
stop in a market where it already operates through plane service, and 
has had historical traffic participation. Any other applicant would re- 
quire a major route extension into an area outside its existing route 
pattern, in order to serve a market where it has had no past participation. 


MB:SB Mel Brenner 
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EXHIBIT NO. BOE-7 


July 8, 1957 


Mr. Joseph Martin, Jr. 
President 

Public Utilities Commission 
400 Montgomery Street 

San Francisco, California 


Dear Joe: 


The attached list includes the people to whom you wrote in 
connection with the San Francisco - New York nonstop issue. There may 
be others, but the attached list is all that we are aware of. 


Also enclosed with this letter is a list of people to whom Mayor 
Christopher wrote in regard to this matter. I think you will agree that a 
copy of the Mayor's letter of July 3, 1957, should be sent to them as well. 


I hope to be in San Francisco the week of July 15. Perhaps we 
can have lunch. If there is anything further we can do from this end 
before that time, please let us know. 


Best personal regards. 


Sincerely yours, 


Charles L. Strickler 
Assistant to Vice President 
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EXHIBIT NO. BOE-8 


May 10, 1957 | 
DOWNTOWN ASSOCIATION LIST 


Karl M. Stull Joseph D. Sullivan 
Retail Dry Goods Asstn. Ss. F. Hotel Employers Asstn. 
15 Stockton St. 760 Market St. 


Harold V. Starr Phillips S. Davies | 
Retail Merchants Asstn. Northern Central Improvement 
Chamber of Commerce Asstn. 
333 Pine St. 235 Montgomery St. | 


Elmer G. Johnson Frank Foisie 
Bldg. Owners & Mfrs. Asstn. Ss. F. Employers Couneil 
68 Post St. 114 Sansome 


Daniel W. Klein Frank Marsh 
S. F. Real Estate Board S. F. Bay Area Council 
105 Montgomery St. World Trade Center | 


Margaret S. Field Ferry Bldg. | 


Apt. House Asstn. of S.F. Mrs. John Ryan 
760 Market St. League of Women Voters 


Florence Gardner St. Francis Hotel 
S. F. Advertising Club Jack Goldberger #/ ‘0° % non 
690 Market 3. F. Labor Council | 4/73 

Walter Swanson 240 Golden Gate 


S. F. Convention & Visitors Bureau Mary Jane Rolfe 
Civic Auditorium Ss. F. Planning & Housing Asstn. 
Grove St. 210 Post St. 


Martin Pray Matthew J. Boxer | 
S. F. Jr. Chamber of Commerce S. F. Council of Dist. ‘Merchants 
333 Pine 1401 Fillmore St. | 


Harry Troupe Hulda McGinn 
Calif. Northern Hotel Asstn. Calif. Theaters Asstn. 
15 Stockton St. 988 Market 


Raymond Crummey Roy Haus - YU 6-0005 
S. F. Hotel Asstn, C.LO. - Frank E. White, 
370 Geary 690 Market | Secty 


Ruth Dupta Clarence DeLane 
Central Council of Civic Clubs Golden Gate Restaurant Asstn. 
2237 Chestnut 291 Geary 
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EXHIBIT NO. BOE 1 


FROM: AMERICAN AIRLINES 
Tom Barbour - Public Relations 
1420 Russ Building 
San Francisco, California 
YUkon 2-4620 


FOR YOUR INFORMATION: 
REMARKS OF MR. CHARLES L. STRICKLER, ASSISTANT TO THE VICE 
PRESIDENT, WASHINGTON AFFAIRS, AMERICAN AIRLINES 


BEFORE THE BOARD OF DIRECTORS OF THE 
DOWN TOWN ASSOCIATION OF SAN FRANCISCO 


JULY 16, 1958 
SAN FRANCISCO-NEW YORK NONSTOP CASE 


[8928] 


United and TWA, or any other carrier, must not be permitted to 


block the path of progress for San Francisco. 
Progress must be experienced if San Francisco is to achieve and 
enjoy its rightful status in the air transportation economy. There can 
be no mistake about the importance of this route case to the City of San 
Francisco as evidenced by the untiring united and unparalleled efforts 
put forth by your city, government, the Chamber of Commerce, the news- 
papers, the groups in Oakland and this very association in seeking an ex- 
pedited hearing on the need for an additional San Francisco-New York 
nonstop air carrier. 
Your efforts bore fruit. The Civil Aeronautics Board, acting on 
your proceeding, ordered the staff to make a study of the San Francisco- 
New York route structure and service. After extensive review, the 


Board concurred in your concern 


[8929] 


1246 


[8929] 


and ordered the matter set down for expeditious handling. You are on 
the brink of success. The hearing is scheduled to commence in San 
Francisco on July 30. The importance of your continued support cannot 
be exaggerated. The failure of the Down Town Association to maintain 
a solid front could very well place in jeopardy the objective fought for 
so vigorously and for so long by so many in this community. 

The decision before you today should not be the debatable point of 
whether United and TWA will be injured by another San Francisco-New 
York nonstop carrier but whether you are going to continue to fight for 
what you and the others just mentioned. Additional service was needed 
and required in the best interests of the six million people who use the 
San Francisco International Airport and for which you have been fighting 
since before 1953. 

Your decision would affect not only the people in the Bay Area but 
rather it affects people in an area from Fresno in the south, to Medford, 
Oregon in the north, and Reno, Nevada in the east. The people in the 
outlying areas have no one to formally represent them before the Board. 
They must rely on you to represent them. 


[8930] 

If San Francisco does not win in this case, it will be many years 
before another opportunity is afforded to acquire a much needed 3rd 
San Francisco-New York nonstop air carrier. 

What makes this case so important to San Francisco? It is impos- 
sible to review all of the facts and details, but a few of the high points 
may be helpful. First, let's look at the importance of the San Francisco- 
New York market. This market has consistently been the No. 2 or No. 3 
revenue producing market in the nation. It is San Francisco's most 
important long-haul market. It is the No. 1 market in the country with 
only two nonstop carriers. What these statements mean is that this 
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market is sufficiently strong to support three carriers and it also proves 

that this is the most logical market where a third carrier should be added. 
Next, let's see how the San Francisco-New York route structure 

compares with other markets around the country. First, every major 

city on both the east and west coasts has three nonstop carriers in its 

largest transcontinental market except San Francisco despite the fact 

that the San Francisco-New York market has more traffic to support 

three carriers than all of those markets, except Los Angeles-New York, 

put together. 


[8931] 
Second, among the country's leading air markets alone, there are|38 that 
are smaller than San Francisco-New York, yet each of those have at 


least three nonstop carriers - many have more. 


This means that winning this case will not put San Francisco-New 


York ahead in the nation's air commerce, but will merely bring San 
Francisco even with, or just bring it a little closer to the route patterns 
already enjoyed by those many smaller air markets. 
This means also that those many less important air markets 
already have available a superior air route structure to satisfy the 
revolutionary jet era. The superior route pattern enjoyed by other 
markets results in large part from the aggressive and forceful presen- 
tations made by those cities before the CAB. 
In view of these facts, we believe you will agree that the San 
Francisco-New York route structure is grossly inferior and must be 
modernized to meet the requirements and demands that will result from 
the new business stimulated by jet operations. 
San Francisco must move ahead — failure to do so means you 
move backwards. There is no status quo in a progressive economy. 
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Next, let's see how San Francisco has compared to Los Angeles 
in service to New York. In every major new air service introduced, 
San Francisco lagged substantially behind Los Angeles. San Francisco 
lagged behind Los : Angeles in receiving express DC-4 transcontinental 
service. San Francisco lagged behind Los Angeles in receiving express 
DC-6 or Constellation coach service. San Francisco lagged behind Los 
Angeles in receiving first transcontinental nonstop service. San Fran- 
cisco lagged behind Los Angeles in receiving coach nonstop service. 
San Francisco lagged behind Los Angeles in receiving exclusive all- 
cargo service to New York. 

But even of more concern to San Francisco is the knowledge that 
it will lag behind Los Angeles in receiving jet service. Jet service is 
only a few months away. Los Angeles will receive it in November of 
this year. The reason why San Francisco has lagged and will continue 
to lag is due to the lack of competitive spur provided by the third non- 


stop carrier, as is the case in the Los Angeles-New York market. Next, 


let's see how San Francisco compares with Los Angeles in terms of 
actual service to New York. The best yardstick for such a comparison 
is seats available for the passengers. In March 1957, the last CAB 
survey period before motions were filed for an expedited hearing on the 
need for an additional nonstop carrier 


[8933] 
between San Francisco and New York, that market received only 51.1 
nonstop seats for every 100 passengers, whereas the Los Angeles-New 
York market received 136 nonstop seats for every 100 passengers. 
This means that half of the San Francisco-New York passengers could 
not get on the nonstop services and were forced to resort to inferior 
services such as one or two-stop flights, whereas the Los Angeles- 
New York passengers had an abundance of nonstop seats available. 
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Looking ahead to jet operations, unless a third nonstop carrier with 


jet equipment is certificated between San Francisco and New York, inade- 
quate service, which caused San Francisco with your support to press for 
an additional carrier, will once again be present. Whereas in 1959, Los 
Angeles-New York will be receiving jet nonstop service by two carriers, 


San Francisco-New York will have jet nonstop service by only a gingle 
carrier, TWA, and that carrier, as shown by their own exhibits, qannot 


provide sufficient capacity to carry the traffic in this market. Once 
again, San Francisco-New York passengers will be compelled to use 
inferior services. 
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EXHIBIT NO. BOE-11 


July 9, 1957 


Mr. James J. Sullivan 

Board of Supervisors 

City and County of San Francisco 
31 West Portal Avenue 

San Francisco, California 


Dear Mr. Sullivan: 


It was a pleasure meeting you in Mayor Christopher's office last 
week, although our visit was very short. I apologize for not having one 
of my cards at the time, but one is enclosed. 


We appreciate the support of the Board of Supervisors to the resolu- 
tion adopted by the Public Utilities Commission seeking a hearing on the 
need for an additional San Francisco - New York nonstop air carrier. 
Needless to say, being an air carrier without such nonstop authority, 
American Airlines is extremely interested in an affirmative conclusion 
to that issue and will continue to work with the city toward that end. The 
city of San Francisco and, in fact, practically all of northern California 

phas done a magnificent job in putting their case before the Civil Aero- 
nautics Board in Washington. 


Hoping to have the pleasure of visiting with you again in San Fran- 
cisco, I remain, 
oN Yours truly, 


CLS:bv Charles L. Strickler 
Encl. Assistant to Vice President 
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EXHIBIT NO, BOE-12 


July 1, 1958 


Mr. Frank J. Needles 
Deputy City Attorney 

City Hall 

San Francisco 2, California 


Dear Frank: 


Attached are the summaries of the last few interviews. The important 
ones remaining are the San Francisco Convention and Tourist Bureau 
and the Redwood Travel Agency. I will visit the Redwood Travel Agency 
with you next week, Are there others you think should be interviewed 


before we receive the information requests and get some idea as to how 
many witnesses we will have. 


I plan to be in San Francisco July 8, and if you have any questions in the 
meantime, please give me a call. I trust that Nels Miliken took you to 
see the three travel agencies we discussed last Friday. 


Sincerely, 


Charles L. Strickler 
Assistant to Vice President 


CLS:bo 


Attachment 
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& EXHIBIT NO. BOE-13 


Interoffice AMERICAN AIRLINES X 
Correspondence _ Confidential Date July 9, 1958 an 


To C. W. Jacob - NYCP Attention ASST. VICE PRES{DENT 
Morris Shipley - NYCP Reference JUL 10 1958 


From Assistant to Vice President - DCAS STATE & COMMUNITY 


Subject San Francisco-New York Nonstop Case AFFAIRS DEPARTMENT 


a 


Our case on "Need" is not as strong as it should be. We are having some 
trouble in demonstrating inadequacy of service. Thus far, we have not 
been able to find the "fighting" type witnesses as we did in St. Louis. We 
have interviewed some thirty-five to forty prospective user witnesses 
and almost everyone of these made it perfectly clear that they would not 
speak out against United. The great majority is in favor of an oe 
nonstop carrier in the San Francisco-New York market, but United has 
apparently done an extremely good job with the big users and ee appear 


to feel that their needs have been satisfied. There has been some minor 
concern experienced over TWA, but nothing to really build on. 


| 
We have found that United, in particular, has arrangements with the big 
users whereby a special service representative is assigned to each user, 
and whenever the user desires space he contacts his particular service 
rep. This results in priority and special treatment. We have learned 
that United maintains separate wait lists, one for their big accounts, 
another for the people on the street. Whenever space becomes available 
through cancellation, it is first offered to the big users on the separate 
wait list, and when the list is exhausted, the space is then offered to the 
‘man on the street" on the wait list. As a result of such preferential 
treatment, the big users have, for the most part, been able to ultimately 
get space on the nonstop flights even though they had to be wait-listed. 
We feel that these special arrangements and priority treatment must be 
revealed on the record in this case. We must convince the Examiner an N 
the Bureau that the experiences of the big users are not typical of the ex- 
periences of the man on the street." This raises the question of our 
own policy in this regard and of whether we run unjustifiable risk by 
exposing the practices of United. In this regard, I seek your counsel. 


There is another point on which I seek your advice. In San Francisco, 

as perhaps in other cities, American, TWA and United exchange com- 
parative statistics. Up until the San Francisco-New York nonstop issue 
became active, United and TWA were giving us the load factors on their 
nonstop services. We are still today getting the load factors on some of 
their nonstop San Francisco-New York flights. I have talked with people / 
here in San Francisco about using this data in our exhibits or testimony 
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and they are not concerned over our revealing the source of this infor- 
mation. We are not, at this point, certain whether we will use this in- 
formation, but since revealing the data will affect the exchange of 
similar data in other cities, we would like your "okay" before the San 
Francisco information is used. 


/s/ Charlie 
Charles L. Strickler 
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EXHIBIT NO. BOE-14 
May 1, 1957 
C. H. Startup/T. W. Barbour - SFOS 


Assistant to Vice President - DCA 


You probably have already done so but if not may we suggest that, in 
connection with the press, civic and public relations program we dis- 
cussed last week, thought be given to the preparation of a complete list 
of associations, groups, chambers of commerce, newspapers and other 
publications in San Francisco/Oakland and the surrounding cities and 
counties that we should call on. 


It would also save time if we knew in advance the person or persons to 
see in the places of contact. If this can be done we should be in a better 
position when we sit down next Wednesday to block out our program and 
make specific assignments to the members of our group. 


See you next Tuesday. 


/s/ C.L.S. 
Charles L. Strickler 
CLS:dm 
cc: A. R. Bone, Jr. 
Burck H. Smith 
Morris Shipley 
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EXHIBIT BOE-15 


CONTACT LIST 
- NONSTOP - 


DOWN TOWN SAN FRANCISCO 


SHELL OIL COMPANY 100 Bush EX 2+5400 


Dave Marshall - Special Services Rep. (Controls Traffic) 
Bob Adamson - Mgr. Aviation Gas Sales 
Fred Ellsworth - " mt " " 

(Contact Marshall) 


BECHTEL CORPORATION 220 Montgomery DO 2-4032 


June Heskner - Traffic Dept. She reports to: 
J. F. O'Connell - VP Industrial Rel. (Adviser) 
She influenced by UAL; good records 

(720 trips to NY last year) 


MORRISON KNUDSEN 120 Montgomery EX 2-8965 


ATP - TWA...Close to TWA due overseas 
Al H. Kincaid - Traffic Manager 
(1100 one-way to NY) 


ERNEST HODGES (Buss Hodges) 130 Kearny YU 2-6040 


GUILD BASCOM & BONFIGLI 
Admiral - will testify 


CROWN ZELLERBACH 343 Sansome YU 6-0822 


G. J. Ticoulat - Ex. VP 
(Admiral) 
(Heavy to NY) 


PG&E 245 Market SU 1-4211 


M. H. Costes - Traffic Manager 
Legal & Top Management - Robert Gardes 
(Friend N. L. Smith) 


TIDEWATER OIL 604 Mission EX 2-4800 


J. M. Connors - Traffic Manager 
Don Decious- Clerk 


CALIFORNIA PACKING CORPORATION 215 Fremont SU 11-7760 


P, §. Labagh - (Pers. friend Charles Miller) 
Able - has testified before; a professional - 
must be sold on this case. 
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(Contact List - Down Town San Francisco) 


I. MAGNIN CO. Geary & Stockton DO 2-2100 
Hector Escabeca, Pres. 
Geo. Trapp - Gen. Mgr. Controls Traffic 
(Buyers go same time to N.Y. - cause prob.) 


MACY'S O'Farrell & Geary SU 1-1800 
Mrs. Harriet Adams - Traffic Mgr. 
(Freight user also) 


BEN SWIG Fairmont Hotel DO 2-8800 
Swig & Weiler - 16 trips to NY - AAL 


FIBREBOARD PRODUCTS 1789 Montgomery DO 2-6900 
R. A. Marin - Director of Traffic 
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EXHIBIT NO. BOE-16 


CONTACT LIST 
- NONSTOP - 


DOWN TOWN ASSOCIATION 57 Post Street 
Al Schlesinger - Pres. 
Judge McAtee 


JOSEPH MAGNIN Stockton & O'Farrell 
Cyril Magnin 


BANK OF AMERICA 300 Montgomery 
Allan K. Brown 


CROCKER ANGLO NATIONAL 
BANK 1 Montgomery 
Al Dorro 


DEMOCRATIC CENTRAL 
COMMITTEE 212 Sutter 
Roger Kent 


KORET OF CALIFORNIA 611 Mission 
Walter Reuben 


ASSOCIATION OF NEIGHBOR- 
HOOD DISTRICTS 870 Market SU 1-4480 
Evelyn Laplace 


THE WINE INSTITUTE 717 Market YU 6-0878 
Mr. McCauley | 


REPUBLICAN NATIONAL | 
COMMITTEE 525 Market YU 2+3948 
Bob Steele 


LILLI ANN CORPORATION 2701 16th UN 3+2720 
Adolph Schuman 


S.F. CENTRAL LABOR COUNCIL 2940 16th MA 1-6304 
George Johns, Exec. Secy. 
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EXHIBIT NO. BOE-17 


CONTACT LIST 
- NONSTOP - 
PENINSULA 


GUY S. ATKINSON 10 W. Orange Ave. So. San PL 6-0300 
Miss Hudson (100 r.t.'s) Francisco 


EITEL McCULLOUGH 778 San Bruno Ave. San Bruno JU 8-1212 
John Stinson - Mgr. of Procurement (22 rt's) 
Catherine Porter - Reservations 
W. W. Eitel - President 


DALMO VICTOR 1515 Industrial Way Belmont LY 1-1414 
Alice Karmer - Reservations (75 rt's) 
T. I. Mosley - President 


LENKURT ELECTRIC 1105 Old Country Rd. San Carlos LY 1-8461 
Bob Ulrich - Traffic Mgr. (72 rt's - est.) 


SYLVANIA ELECTRIC 
PRODUCTS 820 Fabian Way Palo Alto YO 8-0051 
Mrs. Dorothy McCarthy 
Sam Ferguson - Gen. Mgr. 
Herb King 


SHOCKLEY SEMI 
CONDUCTOR 391 San Antonio Rd. Palo Alto DA 6-1300 
Marge Felton (21 rt's) 


VARIAN ASSOCIATES 611 Hanson Way Palo Alto DA 6-4000 
Mr. H. Horn (48 rt's) 


LOCKHEED AIRCRAFT Moffett Field RE 6-9611 
I. E. Root - Exec. V.P. & Gen. Mgr. 
Charles Couch - Traffic Clerk - Air 
Tony Lauer - Traffic Mgr. 
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EXHIBIT NO. BOE-18 
People Contacted by Charles L. Strickler 


The Honorable George Christopher Mr. Roger D. Lapham 
Mayor, City & County of San Francisco President 

Office of the Mayor City Planning Commission 
San Francisco, California 233 Sansome Street 

Mr. Joseph Martin, Jr. San Francisco, California 


President Charles R. Blythe 

Public Utilities Commission Blythe and Company 

400 Montgomery Street Russ Building 

San Francisco, California San Francisco, California 


Daniel F. Del Carlo Mr. Roy N. Buell 
ice President President 
[ese Utilities Commission Down Town Association of San Francisco 
200 Guerrere 57 Post Street 
San Francisco, California San Francisco 4, California 


Mr. Stewart N. Greenberg Mr. Thomas Gray 
Member / Executive Secretary 
Public Utilities Commission Down Town Association of San Francisco 
287 City Hall 57 Post Street 

San Francisco, California San Francisco 4, California 


Mr. Frank J. Needles Mr. William Malone, Attorney 
Deputy City Attorney 1120 Mills Tower Building 
City Hall 220 Bush Street 

San Francisco 2, California San Francisco, California 


Mr. Jack Goldberger . Chester R. MacPhee 
President Bureau of Customs 
San Francisco Labor Council San Francisco 26, California 
240 Golden Gate Avenue 

z A ; Mr. Dudley W. Frost 
San Francisco, California General Manager 


Mr. George Johns Port of Oakland 
Executive Secretary Grove Street Pier 
San Francisco Labor Council Oakland 7, California 
2940 - 16th Street 

San Francisco, California 


ort Attorney 
r. E. D. Maloney Port of Oakland 
Ss 


Mr. J. Kerwin Rooney 


President Grove Street Pier 
an Francisco Chamber of Commerce Oakland 7, California 
San Francisco 4, California 
Mr. Norris Nash 


. Benjamin H. Swig President 
Fairmont Hotel Oakland Chamber of Commercé 
San Francisco, California Oakland, California 


. Thomas J. Mellon Mr. William Sparling 

[0 First Street General Manager 
San Francisco, California Oakland Chamber of Commerce 
Oakland, California | 
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[BOE 22] 


July 17, 1958 


Mr. B. H. Smith 


I have a copy of your note to Al Henderson on the 
proposal to introduce legislation in California for a 
"Golden Gate Authority.” 

Joe Martin, P.U.C.member whom you know, has 
long been an advocate of a port authority set-up to in- 
clude the entire Bay area. It is my understanding that 
when he leaves his present job, he plans to devote 
most of his attention to the establishment of such an 
authority. The next time you or Al or I see him, we 


ought to try pin him down a little bit and to educate him 
to our side of the story. 


Morris Shipley 


Ms: IK 


cc: Messrs. A. R. Bone, Jr. 
A. W. Henderson 
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[BOE 23] 
January 30, 1959 


Mr. Thomas J. Mellon 

Vice President & General Manager 
Wesix Electric Heater Company 
390 First Street 

San Francisco, California 


Dear Tom: 


It was very good to hear from you and thoughtful of you to write about the 
"First Flight Cover.” 


We were of course very disappointed that C.A.B. had not acted in time to 
permit the start of the San Francisco-New York jet service at the same 
time as the Los Angeles service was inaugurated. Although our whole 
program of jet introduction was slowed down for reason of the strike, we 
are still hoping to start the San Francisco-Chicago-New York service 
with the 707 Jet Flagship on March 1. 


Iam at a loss to understand the reasons for the continuing delays in the 
C.A.B. proceedings. The Examiner has the reputation for issuing his 
initial decisions promptly, yet the hearing was closed and the case sub- 
mitted to him 2 1/2 months ago. There is some indication that his report 
will not be issued for another month or two. It is difficult to escape the 
conclusion that the delays have been directed from the Commission itself. 
If this conclusion is true, San Francisco is being miserably discriminated 
against. 
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I have not been on the West Coast since October, but am hoping to get out 
before too very long. When I do, I shall look forward to a visit with you. 
If you should come East, I do hope you will let me know. 


Sincerely, 


Morris Shipley 
Assistant Vice President 
State & Community Affairs 


bee: Messrs. C. W. Jacob 
D. D. Taylor 
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Mr. C. H. Startup - SFOS November 9, 1956 
Assistant Vice President - DCA | 


On balance, I would think that the information with respect 
to the decline in commercial aircraft operations at San 

Francisco is worth publicizing. Perhaps before we em- 
phasize the CAA release, we should make an effort to as-| 
certain the basic reasons for the decline in movements. 
Certainly our own service has increased in the last year | 
and I would personally be surprised if either United or 

Western have materially cut back their services. Could 
you undertake the chore of finding out just what did happen ? 
This information might give us better clues as to how to | 
emphasize the story. 


Because of some delays in the New York-St. Louis case 
procedural dates, it now looks as though Charlie Strickler 
would not be able to get to San Francisco prior to the mid- 
dle of December. If this delay is undesirable, please let | 
me know and I will make some plans to come out sooner | 
and substitute for Charlie. Our basic objective at this 

time, as you know, is to convince the people that there is 
good basis on the merits for supporting American specif- 
ically rather than just a plea for additional service. 


Morris Shipley 
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[BOE 25] 


January 15, 1960 


Mr. J. Kerwin Rooney 
Port Attorney 

Grove Street Pier 
Oakland 7, California 


Dear Kerwin: 


During my visit with you in Oakland, we dis- 
cussed the possibility of including in your Brief in 
the Southern Transcontinental Case a section on the 
Qakland-Los Angeles-San Diego segment. 


Some suggested language is attached. As you 
will note, this is basically a re-do of the same sec- 
tion you used in the Pacific -Southwest Case. 


Also included is some material that you might 
like to use on the issue of all-cargo services in this 
case. 

Sincerely, 
Morris Shipley 


Assistant Vice President 
State & Community Affairs 


Attachment 
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THE ISSUE OF RESTRICTED OAKLAND/SAN FRANCISCO- 
LOS ANGELES/LONG BEACH-SAN DIEGO SERVICE 


The City and Chamber have heretofore pointed out in the Dallas- 
West Case, CAB Docket No. 7596 (consolidated herein) , and the Pacific- 
Southwest Local Service Case, CAB Docket No. 5645, and have presented 
testimony and exhibits in this case attesting to the urgent need for addi- 
tional nonstop authorizations in the important Oakland-Los Angeles and 
Oakland-San Diego markets (see Oakland ). 


While we believe that full relief of the present inadequacies of serv- 
ice can only be obtained in the Pacific-Southwest Local Service Case where 
the issue of unrestricted authorizations is ripe , the question of restricted 
grants in these markets is involved in this case and we believe there are 
substantial public benefits to be gained by authorizations closing the gap 
between the Bay Area and Southern California. 


1. Bay Area-Los Angeles is the largest market in the U.S., yet it 
has only three nonstop carriers -- far less than such East Coast| markets 
as New York-Washington and New York-Boston, which it outranks. Clear- 
ly certification of additional nonstop authorizations between Bay| Area and 
Los Angeles is overdue. 


2. The important Bay Area-San Diego market has only one nonstop 
carrier with the inevitable inadequacies in service that results from lack 
of competition. 

3. All four of the cities involved -- Oakland, San Francisco, Los 
Angeles/Long Beach and San Diego -- have suffered from service defi- 
ciencies as a result of the inadequate authorizations in these major mark- 
ets. It is Oakland, which has suffered the most. The present carriers 
have been totally unresponsive to Oakland's need for nonstop service to 
and from the Southern California area. 
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4, All of the eight applicants seeking authority to serve Oakland/San 
Francisco in this case either propose or already have authority to provide 
service between the Bay Area and Southern California. Obviously , the 
ability to route long haul flights and combine traffic flows from Texas and 
the Southeast to both Los Angeles and the Bay Area will result in more 
service to Oakland/San Francisco and will provide some small measure 
of relief to the presently inadequately served local traffic. 

For all of these reasons, Oakland urges upon the Examiner that car- 
rier authorizations recommended in this case be permitted to serve both 
the Bay Area and Southern California points on the same flight. 


CARGO 


Witnesses for Oakland have testified to the need for and importance 
of adequate air cargo service. An integral part of an adequate airfreight 
pattern is all cargo service. Oakland is not provided with this service 
today. The east Bay Area with its heavy industrialization, its concentra- 
tion of major military depots and its airport facilities is ideally situated 
as a base for Bay Area airfreight. Five of the applicants propose all car- 
go service for the Bay Area. Only three of these five are currently offer- 
ing any all cargo service on their existing routes today. And only one of 
these three operates anything other than small capacity, 2-engine air- 
freighters on a regional basis. 


Oakland urges upon the Examiner the need for the establishment of 
a southern transcontinental route to be served by a carrier equipped and 
able by past experience to develop, promote, and service the growing de- 
mand for modern airfreight service. 


1-11-60 
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[BOE 26] 
AMERICAN AIRLINES | 


Interoffice Correspondence 
* OK 


To: Mr. G. E. Coon - SFOS Date: September 18,1959 
From: Zone Sales Manager - OAKS 
Subject: Political Contacts Attention 


iS 


This is in reply to your letter of June third. We discussed| 
this on the phone, but I guess it is always best to put it 
down in writing. 


Shortly after receipt of your letter, I contacted the Political 
Editor of the Oakland Tribune, Mr. Don Thomas, and made 
a personal call on him. He was most helpful and supplied 
me with names, addresses, secretaries , and phone numbers 
for most of the people we are interested in. 


No action on follow up has been made up to now, since Con- 
gress has just adjourned, and the State Legislature did so | 
only shortly before. | 
But now that these gentlemen are home and have had a chance 
to get squared away, I intend to start contacting them or 
their secretaries systematically. 


J. E. Watkins 


JEW:al [48] 


[Stamp] A 2g | 
Civil Aeronautics 
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[BOE 27] Stamped: AMERICAN AIRLINES 
FER 9 1959 
oR ED 


Te  Pres.-Sales 
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Willis Player - NYCP 


& February 6, 1959 


District Sales Manager - SFOS ; vi Ob 

707 Press and Courtesy Flights - San eitto 

It is very important that San Francisco be given a Press and several 
courtesy flights with the Boeing 707 for the following reasons: 


1. American Airlines has not had a Press flight in San Fran- 
cisco for more than five years. 


2. TWA personnel in San Francisco are making it known that 
they intend to inaugurate 707 service here to New York on 
or about April 1, and that prior to this time , they will oper- 
ate a special Press flight for San Francisco alone plus 
courtesy flights for travel agents, VIP's, the traffic de- 
partments of important companies, civic officials of the 
Bay Area communities and frequent travelers. 


We have many people in the San Francisco newspapers, 
City Hall, chambers of commerce, important trade associ- 
ations to whom we are greatly indebted for their consistent 
and steadfast support to help remove our restrictions for- 
bidding non-stop service to New York and in helping us be- 
come established in this market. 


Since the Non-Stop Case is still pending, our ability to en- 
tertain the newspapermen on a Press flight and our other 
friends on 2 courtesy flight would not only repay them for 
their past efforts but would greatly bolster their enthusiasm 
for the final effort to come. 


As you may be aware, our position in San Francisco is un- 
usual in that we are far from being the dominant carrier. 
We are far behind United, TWA, Western and Pan Amer- 
ican in number of flights and volume of passengers. If we 
have aspirations in San Francisco, this would seem a most 
appropriate time to exploit our lead in equipment. Strong. 
identification as the industry leader, though denied full par- 
ticipation, would be most beneficial. 


We feel that we will need in addition to a transcontinental Press flight, at 
least five one-hour courtesy flights to accommodate the important people 
listed above, and we sincerely hope that equipment availability and pilot 
training will permit us to have these operations prior to the inauguration 
of service. 
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It would be very sad to have TWA do the job instead of American/|and for 


us to lose the many advantages of this great opportunity. 


GEC:1lh G. E. Coon 
cc: Messrs. C. R. Speers - NYCP Stamped: 


A. R. Bone, Jr. - LAXSR RECEIVED | 


FEB 11 1959 
Exec. Vice Presi 
Sales 
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[Rec'd May 2, 1957] [BOE 28] 


Mr. C. H. Startup - SFOS 
Regional Vice President-Sales - LAX April 80, 1957 


Charlie Strickler is planning to arrive SFO on flight #67 
on Monday, May 6. He will spend Tuesday with Needles 
and will attend the meeting of the PUC which will take 
action, for the city, on our application. 


It is suggested that you, Burck, Charlie and Tom Barbour | 
get together on Wednesday morning for a caucus regard- | 
ing personal contact activities during the ensuing 30 days.| 
Maybe Burck will want to go to SFO on Tuesday morning 
so as to sit in on the PUC hearing. 


As you know, I'll be unable to be in SFO during the week 
of May 6. It is my present plan to be there on May 15 
and 16, when I'll make whatever contacts your caucus de-| 
termines that I should make. 


Strickler plans to remain in SFO through the weeks of 
May 6 and May 13. 
/s/ A. R. Bone 
A. R. Bone, Jr. 
cc: Morris Shipley 
C. L. Strickler 


Burck Smith 
W.H. Hipple 
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POR So=r AMERICAN AIRLINES. , 


Interoffice Correspondence iN fre June 25, 1958 
To: Morris Shipley - Washington y 
From: Regional Vice President-Sales - Los Angeles 
Subject: San Francisco/Oakland Activities with VIP's 


In line with our discussions about getting better established wil 

top people in San Francisco, Elmo and I had a luncheon at the Boher- 
ian Club last Thursday for Al Schlesinger, President of the Downtown 
Association, Lee Ettelson, Publisher of the Call Bulletin, Dion Holm, 
City Attorney, our friend Frank Needles, Deputy City Attorney, and 
Dick Pearce, editorial writer for the Chronicle. Since our interests 
in San Francisco are common at the moment, we also had Bob Mur- 
ray, Executive Vice President of Pan American, along, and Tom 
Barbour, of course, was there. 


It was set up to be an entirely social gathering, but by coincidence it 
happened to be set for the day on which the postponement of the SFO- 
NYC-non-stop hearing was announced so there was much discussion 
about that, all with high indignation on the part of the good citizens 
of San Francisco. 


We called upon and Commissioned as an Admiral of our Flagship 
Fleet Charles Theriot, Publisher of the Chronicle, the same afternoon. 


The next day we had a luncheon in Oakland for Bob Flynn, President 
of the Oakland Chamber of Commerce, who is also Division Manager 
of Pacific Telephone and Telegraph Co., R. Stuart Moore, President 
of Los Angeles-Seattle Motor Express, Inc., and the most active and 
influential citizen of Oakland with regard to transportation matters, 
and George M. Keffer, Vice President and Manager of the Crocker- 
Anglo National Bank, Oakland. 


As promised, we propose to have some sort of a get together with in- 
fluential citizens each time I visit San Francisco, which is about once 
every three weeks on the average, and as discussed at the Sales Coun- 
cil Meeting in New York the other week, we shall get other officers of 
the: company to participate in similar get togethers wheneyer possible. 


/s/ 
AB:jn A. R. Bone, Jf. 
cc: Charles A. Rheinstrom, C. W. Jacob 
P.S. The attached editorials from the Call Bulletin and the Examiner, 


copies of which were sent to Jacob and Taylor, were a direct conse- 
quence of the conversation at the luncheon. ARB 
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CAB FUMBLES AGAIN 


THE LATEST FUMBLING by the Civil 
Aeronautics Board in the San Fran- 
cisco-New York nonstop route case 
makes it extremely unlikely that San 
Francisco will get nonstop jet airliner 
service to the east coast in time to be 
competitive with Los Angeles. 


Thus it appears that the CAB, a 
regulatory body mired in confusion 
and languor, will repeat the wrong 
and the insult inflicted upon San Fran- 
cisco in the late 1940's when this city 
was denied nonstop transcontinental 
service with piston airplanes until 18 
months after such service had come 
to Los Angeles. 


That injury of the 1940's worked 
deep. It disadvantaged San Francisco 
for years both in commerce and in 
the struggle for world air routes. 


The delay in competitive jet serv— 
ices will have consequences as bad, 
perhaps worse. 


Example: When the Los Angeles- 
New York jets go into service in 
November a traveler between San 
Francisco and New York will find he 
can save one to three hours going via 
Los Angeles. This will further 
weaken the existing and insufficient 
San ‘Francisco-New York nonstop 
service with piston planes. 


Example: Simultaneously with 
the Los Angeles-New York jet serv- 
ice, jet runs will begin from New York 
to Europe. A traveler between San 
Francisco and Europe will save 
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several hours flying jets via Los 
Angeles and New York. This will 
damage the San Francisco-Europe 
polar route service for which this 
city long struggled, and which is 
only now becoming firmly estab- 
lished. 


Example: A traveler bound be- 
tween New York and the Orient via 
California will save several hours 
going jet via Los Angeles and by- 
passing San Francisco. This will 
strike hard and directly at San 
Francisco's commercially vital posi- 
tion as gateway to the Orient. 


THE UNFORGIVABLE part in all 
this is that the CAB has been warned 
repeatedly by San Francisco over 
the last two years that the injury 
would recur unless it acted with 
speed and resolution. But! it con- 
tinued on its bumbling way, even 
after granting in January what it 

was pleased to call an ts amet 
hearing. If its paper shuffling since 
then has been expeditious, Heaven 
help the cities awaiting its decision 
in non-expedited cases. | 


Last week the final blow fell. A 
windup hearing, pleaded for by the 
city in July, was put off by the CAB 
till September 9. rere miracle 
that means a decision cannot come 
before the commercial jets begin 
flying in November. 


This is not regulation in the pub- 
lic interest. This is intolerable in- 
difference to the vital interests of a 
great city. 
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a 


THE CALL BULLETIN 
EDITORIAL PAGE 


Monday, June 23, 1958 


i a 


CAB POKES ALONG 


WHATEVER the reason for the Civil Aeronautics Board's 
decision to postpone again the already long-delayed hearings 
on San Francisco's plea for non-stop transcontinental jet air- 
line service, it was unjustified and inexcusable. 

City Attorney Dion Holm has rightly protested against this 
bureaucratic procrastination, on the valid grounds that, if the 
CAB continues to stall around, San Francisco will be months 
behind Los Angeles in obtaining jet service. 

What this means as a practical matter is that southern 
California will reap the benefits of service which otherwise 
could, and which should, be provided also for northern Cali- 
fornia. If American Air Lines, for instance, can send its jets 
non-stop from L.A. to New York, the passenger who wants to 
fly east in a hurry may well find it worthwhile to hop down to 
Los Angeles and take off from there. 

As an agency which purports to operate in the public 
interest), the CAB owes it to San Francisco and everyone 
served by the airlines operating out of International Airport 
to stop dragging its feet in this matter. Procrastination in 
this case adds up to rank discrimination against San Francisco. 
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July 22, 1958 


The Editor 
San Francisco Examiner 
San Francisco, Calif. 


Dear Sir: | 


I refer to the editorial of Monday, June 23, entitled "CAB Fum- 
bles Again" in which the Examiner discusses its opinion of the effect 
of the setting of September 9 as the date for the final hearing in the New 
York-San Francisco Nonstop Case, Docket 9214 et al. | 


Order No. E-12103, issued by the CAB last January 13, began an 
expedited proceeding to determine whether nonstop service between New 
York and San Francisco by a third airline is in the public interest, and 
if so which airline should be certificated to provide such service. I can 
assure you that the Board appreciates fully the desire of San Francis- 
cans for a swift decision in these matters. As in any case, however, 
the Administrative Procedures Act and the Civil Aeronautics Act of 1938 
as amended require careful protection of the rights of all parties. Be- 
cause of the procedural process which must be observed, the Board is 
often prevented from rendering a final decision as swiftly as may be de- 
sired by some interested persons. 


For your information, I enclose a chronology of the San Francisco 
nonstop case to date. 


I should point out that Iam somewhat concerned over a growing 
misapprehension that certification of a third nonstop carrier, or that it 
necessarily will be American Airlines, will be the result of this case. 
The issues in this proceeding are complex and controversial. Since 
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American and Northwest seek to duplicate the authority held by United 
and TWA, it is essential that the latter carriers be afforded a fair oppor- 
tunity to present facts as to the effects such duplicate services will have 
on them as well as such evidence as they wish to offer on the question of 
whether there is need for the proposed service. Whether a third service 
will be authorized, and if so, by what carrier, is solely dependent upon 
the record to be developed before the Board. 


Your continuing interest in this case is greatly appreciated. As any 
additional questions about it arise, I shall be happy to try to answer them. 


Sincerely yours, 


/s/ Wm . Kloepfer, Jr., Chief 
Enclosure Office of Information 
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AMERICAN AIRLINES 


Interoffice Correspondence Date January 7,1958 
To A. R. Bone, Jr. - LAXS Attention 
From District Sales Manager - SFOS 


Subject Reference 


Iam returning the file of tear sheets that 
you left with me last month. You asked that I 
inform you as to what distribution we gave to 
the newspaper stories of this type. We normally 
send copies to you, Morris Shipley - Washington, 
and C. W. Jacob in New York. If you would like 
for us to add others to this list, let me know, and 
we will do So. 


G. E. Coon 


GEC/lgn 
attachments 


1273-74 
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July 15th, 1958 
(Dictated July 14th) 


G. E. Coon - SFOS 
Regional Vice President-Sales - LAXS 
Newspaper Clippings 


I received in this morning's mail a reprint of 
the editorial from the San Francisco News of Wed- 
nesday, July 2nd, entitled "A Tip of the Boot." 

In line with our previous agreement, please 
see to it that there is some indication on such re- 
prints of those to whom copies have been sent, 
Also, as long as you are running them off on your 
copying machine, send me three or four copies 
instead of just one. 


A. R. Bone, Jr. 
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August 12, 1958 


Tom Barbour - SFOS 
Regional Vice President-Sales - LAXS 
SFO-NY Non-stop Hearing Coverage 


Thanks for sending me the clips on the 
SFO-NY non-stop hearing. 


This is mighty fine:coverage, and you 
are certainly to be congratulated for your 
major part in assuring it. 


A. R. Bone, Jr. 
ARB: jn 


cc: W.H. Hipple 
G. E. Coon 


$$ 1.2706 mm i —————- 
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freed 


Charles A. Rheinstrom - New York March 30, 1959 


Regional Vice President-Sales - Los Angeles 
West Coast Board Meeting 


I didn't have an opportunity to talk to C. R. about the 
Board meeting on the coast, but I did discuss the matter 
some more with Walt Candy and when I was in San Fran- 
cisco I talked to Bob Miller about it. We all agree that 
the ideal month for the meeting would be September, 
with the Board first visiting San Francisco and holding 
the meeting there, then proceeding to Los Angeles. Sep- 
tember is a pleasant month to visit the Pacific Coast, 
and I understand that Jake and Shipley are of the opinion 
that the San Francisco-New York Nonstop Case is likely 
to be decided during that month. If it has been decided 
by the time of our meeting the presence of our Board in 
San Francisco will be good recognition of the increased 
importance of San Francisco to us; if we haven't re- 
ceived a favorable decision by that time, the publicity 
associated with the Board Meeting in San Francisco might 
be a subtle influence for prompt action. 


We all hope this can be arranged. If you want me to talk 
to C. R. about it, Ican do that when I'm in New York next 
week. 


A. R. Bone, Jr. 
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November 17, 1958 
William Playor - NYCP 


Regional Vice President 
SFO-NYC Press Flights 


Bill Hipple has told me about the conversation with you on the matter of 
the SFO-NYC press flights. 


I think it is absolutely essential that we have such a flight before the jet 
service from SFO is initiated, for the following reasons: 


(1) If we put on a press flight for the LAX press contacts and not 
for the SFO area press contacts, the latter are certainly going to resent 
it; | 

(2) The impact of such a press flight would be even greater in SFO 
than in LAX; | 

(3) We have had such absolutely magnificent support from the SFO 
press on our SFO-NYC nonstop case that we owe them a trip. 


(4) By operating with a stop at Chicago eastbound and nonstop west- 
bound we would dramatize the value of a nonstop NYC-SFO jet service 
and would increase the pressure for favorable action in the case. 


We certainly cannot ignore the SFO press as far as a transcontinental 
flight is concerned. However, to include the SFO press on a L -NYC 
press flight would be worse than ignoring them. They feel very strongly 
the pre-eminence of LAX as an airline terminal, We have never done any- 
thing for the SFO press except in a casual fashion and in my very firm 
opinion we must certainly take advantage of this golden opportunity in the 
interest of both publicity and strengthening our position in the route case. 


A. R. Bone, Jr. 
ARB/gb 
cc: Chas. A. Rheinstrom - NYCP 


C. W. Jacob - NYCP 
G. E. Coon - SFOS 
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MINUTES 
REGIONAL SALES MEETING 
San Diego May 1,1959 

PRESENT: 


A. R. Bone, Jr. FA M. Howlett 

F. M. Burg J. Brady 

Burck Smith 

Wm. F. Howe 

G.L.Crothers | L. J. Raymond ) 

D. U. Stark ) Dickie-Raymond 
K. Lee A, Wilson ) : 

G. E. Coon 

N. L. Hess 

M. A. Atkinson, Jr. E. Angstadt ) 

Wm. Sample, Jr. ) Young & Rubicam 
K. G. Dixon E. Bond 


ADVERTISING AND PROMOTION 

(Angstadt and Bond of Young & Rubicam made a sa spegettation: of 
their firm's organization and policies at the previous day's meeting held 
jointly with Operations.) 

Brady stated there is no objection to contacts and discussions be- 
tween DSMs and local representatives of Young & Rubicam for exchange 
of information. However, it should be understood that actions with re- 
spect to the AAL advertising program must be handled through the Gen- 
eral Office and the headquarters for Young & Rubicam. 

Field offices of Young & Rubicam will work with DSMs in securing 
newspaper position, and provide position reports. 

Raymond and Wilson explained the operational methods of Dickie- 
Raymond, the working relationships with AAL and the usage of the new 
Sales Promotion Work-Kit. 

It was agreed that local mailings will be produced on a better qual- 
ity process than Ditto or Mimeograph, unless exceptions because of ur- 


gency in timing are approved by Burg, in the case of passenger mailings, 


or Stark, in the case of cargo mailings. 
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Each DSM will review the local mailing lists maintained in their 


offices, and send Burg their comments concerning the lists they believe 
should be continued. Duplication with Centralist should be avoided. 
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Consideration is being given to sorting and distributing to DSMs 
the contacts resulting from the reply cards received from the Sheraton 
list mailing. Also, imprint lists from the new ATP cards, which will 
include the card holder's address, may be supplied to local Sales offices. 

DSMs will write Howlett,copy to Burg, of any specific instances 
of breakdowns in Centralist procedures. | 

Howlett discussed the specific 1959 plans for production of display 
material. Ticket office displays will be custom-made for particular lo- 
cations. 

Stark recommended that a ticket office counter card to advertising 
airfreight be produced, and a jumbo airfreight card mailer. Howlett will 
handle. | 

Burg will handle a suggestion that the smaller stations draw on the 


Los Angeles district stock for limited supplies of sales promotion pieces. 


EXCHANGE OF COMPETITIVE TRAFFIC FIGURES 
Bone restated the company policy that traffic figures will not be 
exchanged with competitors. DSMs should, however, be alert to other 
opportunities for securing and reporting information concerning competi- 
tive traffic. 


1959 SALES PROGRAM 
Burg, Stark and Crothers reviewed progress in the categories of 
the Program with which they are concerned. 
Bone reminded that he is available for assistance in contagts with 
those of the 21" accounts in the Western Region. 
Burg will send DSMs concerned copies of the annual epaits of the 


four "21" accounts in the region. 


[8998] 
1280 


Regarding "lost ATP" business, it was agreed that a contact by 
mail will be made with the individual only if it is not possible to make 
a phone or personal contact. 

Burg will propose that the rules regarding company meeting reve- 
nue credit be changed so that a sales representative will be given credit 
for finding and selling a group (of some minimum specified number) at- 
tending a meeting. 

Concerning travel agents, Bone stated that the sales force should 
“talk turkey" with them, making it plain that AAL will not attempt to 
twist their existing commercial accounts, but that AAL must have the 
privilege of contacting these accounts. Also, AAL will provide the high 


quality of service to commercial accounts that are not now handled by 


travel agents that is necessary to assure that they not turn to agents for 
the servicing of their business. 
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Start stressed the importance of increasing local direct mail ac- 
tivity in airfreight. 

DSMs reported some difficulties in manpower for making the air- 
freight market analysis. As to Los Angeles, Gough will ascertain if a 
management candidate can be temporarily assigned to this project. 


ADMIRALS 

As to regional office functions, Burg is concerned with appoint- 
ments and correspondence with Admirals or applicants. Crothers han- 
dies matters of regional office concern pertaining to the operation of 
Admirals Clubs, which is a Sales Services responsibility. 

Bone stated that the main purpose of appointments is to gain favor 
from those whose favor AAL needs. 

DSMs felt that the routine replies to applicants for membership, 
sent from the general office, tended to infer that the DSMs would arrange 
for a commission. Burg will handle with Startup. 
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28. 


A tendency to appoint too many Admirals within the same company 


was noted. 
Burg will set up a procedure for handling "rush" requests for 
certificates. 
It was recommended that a brochure on AAL be developed for pres- 
entation with Admiral certificates, incorporating some of the features of 
the "America's Leading Airline” piece. 


# 
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A. R. Bone, Jr. - LAXS 


District Sales Manager - SFOS 


American Airlines Standing in the 
Community Report, 1957 


In reviewing the attached report with the one sub- 
mitted last year, it would appear that American Airlines | 
in the San Francisco Bay Area is making considerable | 
progress in becomming identified as a leading carrier. 
The action, which we are presently engaged in, in get- 
ting support for additional nonstop service for San Fran- 
cisco is redounding to our credit. The addition of Royal 
Coachman service, which is planned for later in the year, 
will also give us a big boost. 


I feel we have a well set up organization here in 
the Bay Area, both personnel-wise and with physical 
facilities, which should provide us with a good base on 
which to grow and increase our stature. 


C. H. Startup 
CHS: pao 
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AMERICAN AIRLINES 
Interoffice Correspondence Date: November 5, 1956 


To Morris Shipley - DCAS Attention 
From District Sales Manager - SFOS 


Subject Reference 


Air Force Associgtion. 
is active in'the Air Forcdé Association and if an 
eedings he suggested 


that they 
of aviation/in this area. Thik suggestion was lige 


fie | 
adopted, 4nd among two or thkee other pe ple that peceineh 
received awards we recommended your f iend 


Frank Needles, and he received\an awar and was 
quite pleased. You might want torop him a note 


Attached is a memo from Tom Barbour regarding 
some CAA figures showing that San Francisco and 
Oakland have dropped in air carrier operations. 
We think it has some value but are a little per- 
plexed as to how or whether to use it or not in con- 
nection with our pending request for non stop serv- 
ice. It could also work against us in the Dallas to 
the West case. What do you think? 


/s/ C.HS. 
C. H. Startup 
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[Rec'd May 8, 1957, C. W. Jacobs] KA [BOE 39] 
SFONY ml 
AMERICAN AIRLINES Gd 


Interoffice Correspondence 


To C. W. Jacob - NYCP 


From District Sales Manager - SFOS 
= a 
Subject Non-stop Case - San Francisco-New Yount 


Our announcement of the filing to sever and expedite, 
Docket No. 5903, has met with a good reception so far in 
San Francisco. 


A number of people have phoned or spoken to me ex+ 
pressing support in our action. Attached are two editorials 
which appeared today, one in the San Francisco Chronicle} 
the morning paper, and one in the Call-Bulletin, the even-| 
ing paper. 

Tomorrow (Tuesday, May 7th), the Public Utilities 
Commission will act on a resolution "Directing the filing 
of an answer and motion with the Civil Aeronautics Board 
supporting the motion of American Airlines to sever and | 
set down for immediate hearing the San Francisco-New | 
York non stop portion of the application under Docket No. | 
5903, the Commission believing that San Francisco is en-| 
titled to a third non stop air service between San Fran- 
cisco and New York; requesting the Board of Supervisors 
to adopt a resolution in furtherance of the motion; copies 
of Commission's resolution to be furnished Honorable 
Mayor George Christopher, state senators, congressmen | 
from the Bay Area and other interested parties." — 


/s/ Charlie S. 


CHS: pao C. H. Startup 


cc: Morris Shipley- DCAS 
A. R. Bone, Jr.- LAXS 


Encl. 
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Ss. F. PLAYING 
SECOND FIDDLE 


WHY SHOULD San Francisco have to play second fiddle to 
Los Angeles in the matter of transcontinental air service? 

The question is pertinent because of a request which 
has just been filed with the Civil Aeronautics Board by 
American Airlines. 

What American wants is prompt and favorable action 
by the CAB on its application, which has been hanging fire 
for several years now, for permission to flight non-stop 
schedules between here and New York. 

Despite our fancy new International Airport and our 
rightful claim to being the aerial "gateway to the Pacific," 
the fact remains that coast-to-coast air service now pro- 
vided for our city is inferior to that offered by Los Angeles. 

Specifically, three major carriers serve the southern 
California metropolis with non-stop flights to New York, 
whereas San Francisco has only two. 

For this reason, San Francisco city officials and busi- 
ness leaders can and should make common cause with 
American in the latter's efforts to provide this city with 
the same kind of service which Los Angeles now enjoys. 

With the advent of the jets, it becomes even more im- 
portant to'San Francisco to have transcontinental air 
service second to none. 

The longer our airport is in an inferior position in 
this regard—the longer we are constrained to "play second 
fiddle’—the greater the possibility that we will lose our 
dominant role as an "aerial crossroads," with a consequent 
loss which can be measured not only in terms of prestige 
but in hard dollars and cents. 
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[San Francisco CHRONICLE, May 6, 1957] 


SAN FRANCISCO NEEDS 
MORE NONSTOP SERVICE 
AMERICAN AIRLINES is again asking the Civil Aeronautics Board for per- 
mission to fly nonstop between San Francisco and New York. Its application, 
on file since 1953, ought by all standards to be granted without further delay. 

Arguments previously advanced by the air line, by the City of San Fran- 
cisco, by the Public Utilities Commission and the Chamber of Commerce 
(and heartily endorsed by the traveling public) have not only retained their 
compulsive power but have substantially gained in eloquence and force. 

For the jet age is about to work revolutionary changes upon the jair trans- 
port industry—travel time between San Francisco and New York, for instance, 
will be cut to 4 hours, 47 minutes. The unfavorable position of this city— 
which has $75 million of public money invested in its airport facilities—will 
further deteriorate, relative to comparable centers of aviation, unless 
American Airlines, which will receive its jet transports next year, is per- 
mitted to use them in nonstop San Francisco-New York service. 

This city's support of the American Airlines application is based on the 
demonstrable fact that CAB restrictions have substantially and unfavorably 
affected its transcontinental service. The city contends that its interests, 
the public interests, require additional service. These contentions have 
never been questioned by the CAB, which has thus far denied the American 
Airlines application on grounds having to do with the competitive situation. 

As a result, San Francisco is the Nation's largest center of air|travel 
with only two nonstop services; it lags far behind Los Angeles, which has 
three nonstop carriers (19 nonstop flights daily between Los Angeles and New 
York; seven between San Francisco and New York); it is restricted to fewer 
nonstop flights than many airports handling fewer passengers. 

Long investigation has led the CAB's Bureau of Air Operations jand the 
CAB's own examiner to recommend authorization of a nonstop San Francisco- 
New York route to American Airlines. San Francisco needs it; the public 
interest demands it. The CAB ought no longer penalize this city and incon- 
venience the public by withholding it. 
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DRAFT 
FJM ec 
May 2, 1957 


Date 


President of the Board of Supervisors 
County of 

City of 

State of California 


Re: Motion of American Airlines, Inc. in 
Docket No. 5903 and Answer and Motion 
of the City and County of San Francisco 
in support thereof for an expedited hear- 
ing for another nonstop service between 
the Bay Area and New York 
Dear Mr. President: 

The City and County of San Francisco is grateful to 
you and your fellow members for your past support in ob- 
taining better air service for Northern California counties. 

In the above entitled matter, San Francisco is at- 
tempting to have the Civil Aeronautics Board hold an im- 
mediate hearing on the need for a third nonstop service to 
New York City. 

Our communities representing over 3-1/2 million 
people are deprived of adequate and much needed air 
service to the East Coast. There are approximately 700 
daily passengers to New York with only 474 available seats. 


San Francisco Bay Area with only two nonstop carriers 


on this route has less air service than any other major air 
hub in the United States. 

If this hearing is immediately granted and the serv- 
ice awarded it will directly benefit all the residents and 
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merchants in Northern California who wish to travel 


[9006] 
and are doing business on the East Coast. This added 
service will likewise bring more visitors and business 
to our communities. 

May I request the Board of Supervisors of your 
county to adopt a resolution uring the CAB to grant an 
immediate hearing for this third nonstop air service to 
and from the San Francisco Bay Area and New York. 

For your convenience I am enclosing a proposed 
resolution, which if adopted by your Board, will greatly 
assist San Francisco in its endeavor to obtain better 
service for our communities. 

Would you kindly forward to me five (5) copies 
of your adopted resolution? 

Thanking you for your past favors and for your 
assistance in this matter, Iam 


Sincerely, 


GEORGE CHRISTOPHER, 
Mayor, City and County 
of San Francisco 


DRAFT 
May 2, 1957 
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WHEREAS, the Board of Supervisors of the County of f 
State of California, has noted that American Airlines, Inc., has filed its 
motion before the Civil Aeronautics Board to sever and set down for im- 
mediate hearing the San Francisco-New York nonstop portion of its Ap- 
plication in Docket No. 5903; and 


WHEREAS, the City and County of San Francisco, through its Public 
Utilities Commission, has filed an Answer and Motion in support of the 
Motion of American Airlines, Inc., to immediately set down for hearing 
the San Francisco-New York nonstop portion of Docket No. 5903; and 


WHEREAS, the County of , State of California, is a 
part of the San Francisco Bay Area; and 


WHEREAS, numerous residents of this county travel to New York 
and are in need of further nonstop air service over the San Francisco- 
New York route; and 


WHEREAS, the present air service pattern between the San Fran- 
cisco Bay Area and the East Coast, especially New York, is antiquated 
and inadequate; and 


WHEREAS, there is a strong community of interest existing in the 
counties of the San Francisco Bay Area and New York; and 


WHEREAS, the Board of Supervisors of the County of 
State of California, is desirous of aiding the residents of this county in 
furthering their business and soc ial relationships with the cities of the 
East Coast of the United States, especially New York; and 


WHEREAS, the inauguration of further nonstop service between the 
San Francisco Bay Area and New York would meet the requirements of 
public convenience and necessity, NOW, THEREFORE, BE rT 


RESOLVED, That the Board of Supervisors of the County of 

, State of California, hereby respectfully urges the Civil Aero- 
nautics Board to sever and set down for immediate hearing the San Fran- 
cisco-New York nonstop portion of the Application in Docket No. 5903, 
whereby further nonstop air services in the interest of this county would 
be inaugurated between the San Francisco Bay Area and New York City 
and other communities on the East Coast of the United States; and be it 
further 


RESOLVED, That the Clerk of this Board forward certified copies 
of this resolution to the Civil Aeronautics Board, the United States Sena- 
tors from California and the Congressmen from Northern California and 
the San Francisco Bay Area and to the City and County of San Francisco. 
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I, , the duly appointed, qualified and 
Acting Clerk of the Board of Supervisors of the County of ; 
State of California, hereby certify that the foregoing is a full, true and cor- 
rect copy of a resolution which was duly issued at a meeting of the Board 
of Supervisors of the aforesaid County on the day of May, 1957. 


7 
Clerk of the Board of Supervisors 

of the County of | 
State of California. 
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DRAFT 4/30/57 
FJN;db 


File No. (Series 1939) Resolution No. 


REQUESTING THE CIVIL AERONAUTICS BUREAU TO IMMEDIATELY 
SEVER AND SET DOWN FOR HEARING THE SAN FRANCISCO-NEW YORK 


NONSTOP PORTION OF DOCKET NO. 5903. 


WHEREAS, the City and Bran cisco through its Public 
Utilities Commission has file aR newer ee SME support lof the 
Motion of American Airlines, Inc., to immediately grant a hearing on that 
portion of the Application in Docket No. 5903 which seeks further, nonstop 
service between San Francisco and New York City; and 

WHEREAS, the City and County of San Francisco believes that pub- 
lic convenience and necessjty require that the people of the City and County 
of San Francisco and the surrounding area be provided with all possible, 
necessary and adequate facilities for air commerce to and from San Fran- 
cisco and New York City; and | 

WHEREAS, the City and County of San Francisco believes that public 
interest requires an immediate hearing on further nonstop air service be- 
tween San Francisco and New York City; now therefore, be it 

RESOLVED, That the Board of Supervisors of the City and |County of 


Board 
San Francisco hereby respectfully requests the Civil Aeronautics Bareat 
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grant an immediate hearing on that portion of the Application in Docket No. 
5903, whereby San Francisco would be afforded further nonstop air service 
to New York City. 

APPROVED AS TO FORM 


City Attorney 
ee 
Deputy City Attorney 
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PUBLIC UTILITIES COMMISSION 
City And County Of San Francisco 
RESOLUTION NO 


WHEREAS, the City and County of San Francisco, through its Public 
Utilities Commission, owns and operates the San Francisco International 
Airport provided by the citizens of San Francisco at great expense in order 
that they may enjoy the finest air transportation service possible; and 


WHEREAS, the City and County of San Francisco is one of the largest 
cities in the West and one of the great air markets of the United States and 
the world and the air hub of the San Francisco Metropolitan area; and 


WHE REAS, American Airlines, Inc. has on file with the Civil Aero- 
nautics Board a motion to sever and set down for immediate hearing the 
San Francisco-New York nonstop portion of its Application in Docket No. 
5903; and 


WHEREAS, the Public Utilities Commission deems that the public 
convenience, interest and necessity of the people of the City and County of 
San Francisco and the surrounding area require that they be provided with 
all possible and necessary facilities for air commerce to and from San 
Francisco and New York City; and 


WHEREAS, the City and County of San Francisco has a civic, prop- 
erty and financial interest in the motion of American Airlines, Inc., which 
would afford the City and County of San Francisco improved air service 
between San Francisco and New York; 


THEREFORE, BE IT RESOLVED, That the City and County of San 
Francisco through its Public Utilities Commission is hereby empowered 
to file an Answer and Motion with the Civil Aeronautics Board, support- 
ing the Motion of the American Airlines, Inc. to sever and set down for 
immediate hearing the San Francisco-New York nonstop portion of the 
Application in Docket No. 5903, in believing that San Francisco is entitled 
to a third nonstop air service between San Francisco and New York; and 
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BE IT FURTHER RESOLVED, That the Board of Supervisors of the 
City and County of San Francisco be, and they are respectfully requested 
to adopt a resolution, urging said Civil Aeronautics Board to immediately 
sever and set down for hearing that portion of Docket No. 5903, whe reby 
San Francisco would be afforded a third nonstop air service to New York; 
and 


BE IT FURTHER RESOLVED, That copies of this resolution be fur- 
nished to the Honorable Mayor of the City and County of San Francisco, 
the United States Senators from California, Congressmen from the San Fran- 
cisco Metropolitan Area, and all other interested parties, and that they be 
requested to support the Answer and Motion of the City and County of San 
Francisco urging the Civil Aeronautics Board to immediately sever and set 
down for hearing that portion of Docket No. 5903, whereby San Francisco 
would be afforded a third nonstop air service to New York. 


I hereby certify that the foregoing resolution 
was adopted by the Public Utilities Commission 


at its meeting of Secretary 
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May 9, 1957 


On May 3, 1957 American Airlines filed with the Civil Aeronautics 
Board in Washington a motion to set down for immediate hearing the San 
Francisco - New York non-stop portion of its application in Docket No. 
5903. The Public Utilities Commission of the City of San Francisco on 
May 6, 1957 adopted a resolution supporting American's motion and on 
May 7th filed an answer with the C.A.B, urging that American's request 
for severence and expedited treatment on the San Francisco - New York 
issue be granted and stressed the need for an additional third San Fran- 
cisco - New York carrier. 


Getting the C.A.B. to hear this issue out of order from its regular 
place on the Board's Docket is going to be a major task. We feel that this 
can be accomplished only with the strong support of not only the San Fran- 
cisco Bay Area but the support of the Northern Half of California is ne- 
cessary as well. In other words, a real "grass-roots" campaign must be 
undertaken. 


In this behalf, one of the chores will be to seek the support of the 
various Chambers of Commerce. There are a great number of these and 
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impossible for a few people to canvass. Consequently, we are soliciting 
the help of the Zone Managers, and Sales Representatives. What is de- 
sired from the various Chambers of Commerce is a resolution endorsing 
either the motion of American Airlines or the resolution of the City of 
San Francisco endorsing the motion of American Airlines. Unfortunately, 
the San Francisco Chamber of Commerce will not take action on a reso- 
lution until May 23rd. It is possible that some of the Chambers will want 
to wait until after the San Francisco Chamber has acted, in which event 
an earlier contact will have at least advised them of the issue and will 

not be a waste of time. 


Copies of the resolutions adopted by the various Chambers should 
be sent to the U.S. Senators from California, the Congressional Repre- 
sentatives from their particular area and to the C.A.B. in Washington. 
It would also be desirable if a copy could be sent to American's office in 
San Francisco. These contacts should be started immediately. 


It is extremely important that you realize that we are not seeking 
support at this time of American as the third San Francisco - New York 
non-stop carrier. We are simply asking the various Chambers to support 
the request that the San Francisco - New York non-stop service issue be 
set down for hearing and handled in an expeditious manner. 


# # # 
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Favorable Action Taken 

PUC of SFO. 

Mayor requested 13 Counties Bd of Supervisor 

to support PUC action. 

PUC requested SFO C of C to support action 

and urge Central & Northern Calif. Chambers. 
. PUC Resolutions to: 

a. Northern Calif. Congressmen. 

b. U.S. Senators. 

c. C.A.B. 

PUC request State Assembly pass Resolution 

supporting PUC position. 
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6. PUC to get Gov. Knight support: 
Younger ) 
Malliard ) will get copies of PUC action 


Shelley - requesting table action - 
Kuchel 
Knowland 


7. Downtown Assn. 
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Alameda 

San Mateo 
Marion 

Santa Clara 
Centra Costa 
San Francisco 
Sacramento 
Yolo 


Napa 
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IMPORTANT CITIZENS OF SAN FRANCISCO 
George Christopher | Mayor of San Francisco 200 City Hall MA 1-0163 
Joseph J. Allen Exec. Secretary 
Patricia Connich Confidential Secretary 
Margaret Smith Personal Secretary 


BOARD OF SUPERVISORS 235 City Hall HE 1-2121 (Home) 
John J. Ferdon, Pres. 155 Montgomery GA 1-5117 JO 79193 
William C. Blake 264 Mallorca Way JO 73788 
Joseph M. Casey 235 City Hall HE 1-2121 WA 11548 
Harold S. Dobbs 311 California GA 1-4600 LO 41341 
Dr. Charles A. Ertola 235 Columbus 

James Leo Halley Rm. 703,Flood Building GA 1-4636 AT 21233 
J. Eugene McAteer 206 Jefferson PR 5-1477 LO 4-2464 
Francis J. McCarty 220 Montgomery EX 2-3475 FI 66902 
Mrs. Clarissa Shortall McMahon 703 Market YU 6-4648 SE 11582 
James Sullivan 31 W. Portal OV 1-3910 OV 1-0861 
Henry R. Rolph 310 Sansome YU 6-0700 WA 18168 


IMPORTANT STANDING COMMITTEES, BOARD OF SUPERVISORS 
Commercial and Industrial Development - Sullivan, Blair, Casey 
County, State and National Affairs - Halley, Ertola, Rolph 

Finance, Revenue and Taxation - Dobbs, McCarty, McMahon 

Public Utilities - McCarty, Ertola, McMahon 


CITY ATTORNEY 
Dion R. Holm 206 City Hall HE 1-1322 


DEPUTY CITY ATTORNEY 
Frank J. Needles 206 City Hall HE 1-1322 


SHERIFF (Political) 
Matthew C. Carberry 331 City Hall HE 1-2121 


CHIEF ADMINISTRATIVE OFFICER 
Thomas A. Brocks 289 City Hall HE 1-2121 


CONTROLLER 
Harry D. Ross 109 City Hall HE 1-2121 


LEGISLATIVE REPRESENTATIVE, 

FEDERAL 

Col. Thomas J. Weed Suite 536-7-8, 
Washington Building, 
Washington, D. C. 


LEGISLATIVE REPRESENTATIVE, 

STATE 

Donald W. Cleary 233 City Hall HE 1-2121 
or MA 1-0163 


DEPARTMENTS 


PUBLIC UTILITIES COMMISSION 


Joseph Martin, Jr., Pres. 


Daniel F. Del Carlo, Vice 
Edward B. Baron |) 


Don Fazackerley 
Stuart N. Greenberg 


[hee 
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5 / pied — 44 Casa Way 
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287 City Hall 
3e 400 Montgomery 


ye. 170 El Verano Way 


wwe 7165 Folsom St. 


SAN FRANCISCO INTERNATIONAL AIRPORT 


Belford Brown, Manager 


Harold Messersmith, Manager 


of Operations 


PL 6-0500 


BUREAU OF PUBLIC SERVICE (PR) 


Virgil Elliott, Director 


Og | 
Joseph A. Moore, Jr. 
Francis P. Walsh 
Walter H. Duane 
Arthur J. Dolan, Jr. 
Harold Berliner 
Randolph Hale 
Joseph C. Tarantino 
Harold McKinnon 
Paul A. Bissinger 
Thomas J. Mellon 


Albert E. Schwabacher, Jr. 


Joseph L. Alioto 

Roy P. Cole 

Michel D. Weill 
Charles R. Blythe 
Miss Louise A. Boyd 
Sheldon G. Cooper 

R. Gwin Follis 
Randolph A. Hearst 
Mrs. Walker Kamm 
James K. Lochead 
Grover Magnin 

Garrett McErnerney, I 
Roscoe F. Oakes 
Richard Rheam 

Joseph O. Tobin 

Mrs. Nion Tucker 

Paul Verdier 

James B. Black 
Alexandér deBretteville 


28 City Hall 


Board of Education 
Pres., Civil Service Commission 
Pres., Fire Commission 
Fire Commission 
Parking Authority 
Parking Authority 
Pres., Board of Permit Appeals 
Pres., Police Commission 
Police Commission 
Police Commission 
Public Library Commission 
Redevelopment Agency, Chairman 
Redevelopment Agency 
deYoung Memorial Museum 
deYoung Memorial Museum 

t " rt 


Pres.,Calif. Palace Legion Honor 
Calif. Palace Legion of Honor 
W w 1 


"W W ' 


HE 1-2121 

YU 6-0161 
HE 1-6515 
WE 1-8501 
GA 1-5200 
EX,2-3143 


JU 5-1167 


HE 1-2121 


IMPORTANT MAYOR'S APPOINTEES (Political Implications), COMMPSSIONS & BOARDS 
Roger D. Lapham Pres., City Planning Commission 233 ome Street 


2590| Green Street 

68 Post Street 

220 Bush Street 

Blythe & Co.Russ Bldg. 
135 Mississippi 

1360| Montgomery Street 
490 Jefferson Street 
Mills Tower Bldg. 
Pacific: & Davis 

390 First Street 

100 Montgomery Street 
111 Sutter Street 

656 Townsend Street 
Pres., The White House 
Russ Building 

255 California _ 
Crocker Building 

3960 Washington 

860 Howard Street 

San Mateo 

464 (California 

St. Francis Hotel 

3725 Washington 

2006 Washington 

235 Montgomery 
Hibernia Bank 
Burlington Country Club 
199 |Geary 

245 Market 

2000 Washington St. 
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Charles Mayer Calif. Palace Legion of Honor S.F.Examiner,3rd & Marky 
William Wallace Mein us " uf ” 315 Montgomery ) 
John N. Rosskrans 210 California 

William R. Wallace, Jr. Shell Building 

Louis A. Benoist 37 Drumm Street 

Walter E. Buck Russ Building 

£. Raymond Armsby 111 Sutter 

Mrs. Bruce Kelham 15 Arguello Blvd. 

David Pleydell-Bouverie Glen Ellen ; 
Whitney Warren 285 Telegraph Hill Blvd.j 
Harold L. Zellerbach 534 Battery St. 


UNITED STATES SENATORS 
William F. Knowland (R) Tribune Tower, Oakland 
Thomas H. Kuchel (R) 315 S. Claudine, Anaheim 


CALIFORNIA REPRESENTATIVES IN CONGRESS 

Hubert B. Scudder (R) St. Helena Avenue, Sebastopol 

Clair Engle (D) 1010 Jackson Street, Red Bluff 

John E. Moss, Jr. (D) 1213 Tenth Avenue, Sacramento 
William S. Mailliard (R) 3375 Jackson Street, San Francisco 
John F. Shelley (D) | 68 St. Mary's Avenue, San Francisco 
John F. Baldwin, Jr. (R) 1010 Ulfinian Way, Martinez 

John J. Allen, Jr- (R) 662 Longridge Road, Oakland 
George P. Miller, (D) 1424 Benton Street, Alameda 

J. Arthur Younger (R) 146 W. Bellevue Avenue, San Mateo 


SAN FRANCISCO CHAMBER OF COMMERCE: 333 Pine Street EX 2-4511 
E. D. Maloney, Pres. Pacific Tel & Tel (Vice Pres & Gen 
Walter Browne Bank of America (Vice Pres) 


BAY AREA COUNCIL World Trade Center GA 1-6405 
Reginald Biggs, Chairman 
Ralph Kummer Chairman, Aviation Committee 


EDITORS AND PUBLISHERS 


SAN FRANCISCO EXAMINER 
Charles Mayer, P 

Linton von Beroldingen, ME 
Joshua Eppinger, Asst. ME 

Dick Pearce, Chief, Editorial Page 
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CHRONICLE 

Charles Thieriot, P 

Scott Newhall, EE 

Gordon Pates, ME 

Templeton Peck, Chief, Editorial Page 


SAN FRANCISCO NEWS 
Charles H. Schneider, E 

Albert Colegrove, EE 

Pete Lee, Chief, Editorial Page 


SAN FRANCISCO CALL-BULLETIN 
Lee Ettelson, P 

James McLean, ME 

Jack MacDowell, Political Editor 
Andy Curtin, Chief, Editorial Page 


OAKLAND TRIBUNE 

Jos. R. Knowland, P. 

William R. Knowland, Asst. P 
R. Lawrence, EE 


BURLINGAME ADVANCE 
James A. Wood, P. 
Bob Hardgrove, E. 


SAN MATEO TIMES 
J. Hart Clinton, P. 
J. P. McSorley, E. 


REDWOOD CITY TRIBUNE 
Ray Spangler, P. 


BERKELEY GAZETTE 
George Dunscomb, P. 
Kacey Ward, E. 


RICHMOND INDEPENDENT 
Owen Owens, P. 
A. M. Richards, ME 
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DRAFT 
FJN ec 
May 9, 1957 


Civil Aeronautics Board 
Washington 25, D.C. 


Attention: Durfee , Chairman 
RE: Docket No. 5903 


Dear Mr. Durfee: 

San Francisco, on May 7, 1957, filed its Answer and 
Motion in CAB Docket No. 5903, requesting the Civil Aero- 
nautics Board to grant an expedited and immediate hear- 
ing on the San Francisco-New York segment of the above 
application. 

As Mayor of San Francisco I heartily endorse the 
action of this City's Board of Supervisors and Public 


Utilities Commission in requesting the Board to grant an 


immediate hearing in this matter. 
New York is San Francisco!s second largest market 
in the generation of passenger$ (229 ,021;annually) and 


markets are afforded 3, 4, 5 and 6 stop air carrier serv- 
ice. In facY, the San Franciscg-New York segment is the na- 
tion's leading longhaul ai rket, receiving only TWO non- 
stopfarrier service. 

San ‘Francisco's citizens have already spent $50,000 ,000 
in the creation of one of the nation's great airports. On their 
belief in the future of aviation and in preparation of the 

DRAFT 
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coming jet age, they authorized in November, 1956, the 
expenditure of an additional $25,000,000. 

San Francisco, in its Answer and Motion, detailed 
the inferiority and inadequacy of the present air service 
between this City and New York. I wish to point out that 
San Francisco is the air hub for over 6,000,000 people. 
All of the communities of Northern California use the 
San Francisco International Airport as their transconti- 
nental and international gateway. The expediency of the 
Board granting the request for an immediate hearing on 
the San Francisco-New York segment in Docket 5903 is 
of paramount importance to the present and future eco- 
nomic welfare and prosperity of this great section of our 
nation. 


In our past appearances before the Board San Fran- | 


cisco is appreciative of the Board's consideration of our 
needs for better air service to the various parts of the 
United States and the World. However, it is our belief 
that the question of additional nonstop service between San 
Francisco-New York is the most critical of any not pres- 
ently under consideration by the Board. 

In all fairness and equity, as Mayor of this great | 
community, I submit that public convenience and necessity 
warrant your favorable acuswerstion our request for | 
an expedited and immediate hearing on the sole question of 
San Francisco-New York nonstop authorizations. | 

With deep appreciation for past considerations, Iam 


Very truly yours, 


GEORGE CHRISTOPHER 
Mayor of the City and County 
of San Francisco 
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DRAFT 
FJN ec 
May 9, 1957 


Hon. William Mailliard 
House of Representatives 
Washington, D.C. 


Re: San Francisco-New York Nonstop Air 
Service 


Dear 

San Francisco is vitally interested in additional 
nonstop air service to New York. 

On Tuesday, May 7, 1957 the Public Utilities Com- 
mission adopted Resolution No. 17236, asking the Civil 
Aeronautics Board to set down for immediate hearing in 
CAB Docket No. 5903, the question of a third nonstop 
service between San Francisco and New York. 


San Francisco, one of the great air traffic mar+- 


kets.ofthe nation, receives only two nonstop carrier serv- 
ice between San Francisco and New York, yet New York 
is our City's second leading market generating 229,021 
annual passengers and our leading passenger mile mar-- 
ket, with 590,874,100; and San Francisco is New York's 
third most important market in passenger miles and 
ninth in passengers. The dispar} of service the San 
Francisco-New York market eos apparent when 
the nonstop service afforded New York's eight other lead- 
ing markets is considered. To illustrate: New York- 
Miami (3); New York-Chicago (5); New York-Boston (4); 
New York-Washington (6); New York-Los Angeles (3); 
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New York-Detroit (4); New York-Pittsburgh (4); and 
New York-Cleveland (3). 
If public conveience and necessity < considered, 


as provided in the Civil Aeronautics Act, 1938, as 
amended, San Francisco, as a matter of justice, is en- 


titled to air service comparable to that given the other 


[9020] 
great air centers of our nation. 

For the reasons set forth above and as more 
graphically depicted in San Francisco's Answer and the 
Public Utilities resolution enclosed herein, I heartily 
endorse the resolution of the Public Utilities Commis- 
sion that calls upon you and me, the Board of Super- 
visors, and our other national representatives in the 
Senate and the House to urge the Civil Aeronautics 
Board to grant an immediate hearing on San Francisco's 
request in Docket No. 5903. 

As Mayor of San Francisco may I personally re- 
quest that you exert all possible effort to obtain an im- 
mediate hearing before the Civil Aeronautics Board on 
this paramount air service issue affecting the welfare 
and prosperity of our community. 

With kindest personal regards and with sincere 
appreciation, Iam 

Sincerely, 


Mayor of the City and County 
of San Francisco. 
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PUBLIC UTILITIES COMMISSION 
City And County Of San Francisco 
RESOLUTION NO. 17,237 


RESOLVED, That this Commission he reby requests 
the San Francisco Chamber of Commerce to immediately 
endorse the policy as expressed by the Public Utilities 
Commission and actively participate in obtaining an expe- 
dited and immediate hearing before the Civil Aeronautics 
Board in the motion of American Airlines, re third non- 
stop service between San Francisco and New York , Docket 
No. 5903; and 


BE IT FURTHER RESOLVED, That the San Fran- 
cisco Chamber of Commerce is hereby requested to urge 


and request all other Chambers of Commerce in northern 


and central California to aid and participate in obtaining 
an immediate hearing in the motion of American Airlines, 
re third non-stop service between San Francisco and New 
York , Docket No. 5903. 


Ys senate ed cae 
yg CF 
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AMERICAN AIRLINES 
Interoffice Correspondence Date Nov. 2, 1956 
To C. H, Startup - SFOS Attention 
From Manager Public Relations - SFOS 


Subject Reference 


The following summary of the new CAA statistics is 
in startling and incontrovertible support of the contention 
that San Francisco and Oakland are suffering from dis- 
crimination in the denial of additional airline services. 


Maybe we should sent it to newspaper editors, edi- 
torial writers, local congressmen, public utilities officials , 
business firms, civic leaders, and any others whose sup- 
port we may desire. 


Although our program toward elimination of the re- 
striction doesn't start right away, the subject-matter is 
news at the moment, and should be brought to the attention 
of newsmen before it is too old (probably right after the 
election). Other efforts, of course, can wait until Spring. 


/s/ Tom 
T. W. Barbour 
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San Francisco 

PUBLIC UTILITIES COMMISSION 
Department of Public Service 
William Simmons, Director 
Room 287, City Hall 

Hemlock 1-2121, ext. 651 


FOR RELEASE MONDAY, 

NOVEMBER 10, 1958 
The City of San Francisco, for the 10th time, today | 
urged the Civil Aeronautics Board in Washington, D. C. to 


approve a third nonstop air carrier between San Francisco 


and New York. 
In the City's final brief in the expedited San Fran- | 


cisco-New York Nonstop Case, City Attorney Dion Holm, 
in behalf of the Public Utilities Commission, asked the CAB 
to grant the additional service, stating that the decision 
will affect the destiny of San Francisco as a major air trans- 
portation and commercial center. 

"San Francisco is fighting for an adequate route 
structure to fulfill all of its Jet Age requirements," the 
brief stated. ''The authorization of a third nonstop car- 
rier in the San Francisco-New York market would as- 
sure a non-recurrence of the service lags and deficienciés 
that have plagued this market over the past many years." 

The brief asserts that there has not been competi- 
tive service between existing carriers in this market and 
that the service rendered has been inferior and inadequate. 

The brief said the best remedy for the deficiency 
would be removal of the restriction on American Airlines' 
San Francisco-New York service, rather than the granting 


of a new route to Northwest Airlines. ele 
(More) 
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It stated that while the City has refrained histor- 
ically from favoring one new route applicant over an- 
other, that the Public Utilities Commission has concluded 
the public convenience and necessity demand a departure 
from the long-established policy, although it reserves the 
right to revert to the former policy hereafter. 

‘Now that the record of this case is in," said the 
brief, "since the outcome so vitally affects the stature of 
San Francisco in the nation's air transportation economy , 
and since the proposal of American Airlines is so over- 
whelmingly superior to the proposal of Northwest, San 
Francisco can no longer remain neutral. 

"Consequently, it is the position of San Francisco 
that only the proposal of American Airlines affords a full 
and satisfactory solution to the imminent, pressing, and 
long-range needs of the San Francisco-New York market." 

The brief, filed with the Board today, restated the 
City's case with a long list of arguments: 

It said the importance of the San Francisco-New 
York market clearly justifies three nonstop carriers, be- 
cause it is one of the nation's most important, and the most 
important to San Francisco; that a third nonstop carrier 
will benefit nearly six million residents of Northern Cali- 
fornia; and that San Francisco-New York is the leading 


market in the county with less than three nonstop carriers. 
(More) 


[9025] 
It further stated that the San Francisco-New York 


route structure is inferior and entitled to be modernized, 


because it has lagged in development behind other routes. 
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The brief cited the City's huge investment in a 


modernized airport and said, "The people of San Fran- 


cisco have expressed their confidence in the jet age and 
it is urged that this confidence be recognized by the 
Board in providing San Francisco with an adequate jet 
route structure in its most important long-haul market." | 

"Consideration must be given to not only the local 
Bay Area population," the brief pointed out, "but to the 
nearly 6,000,000 population of the area that extends from 
Monterey/Fresno, on the south, to Medford/Klamath 
Falls, on the north, and as far east as Reno. These are 
the people who will be using the San Francisco Intern- 
tional Airport on their air trips to and from New York, 
and their needs in this regard must therefore be con- 
sidered along with those of San Francisco." 


# # # 
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FROM: AMERICAN AIRLINES 
Tom Barbour-Public Relations 
1420 Russ Building 
San Francisco, California 
YUkon 2-4620 


» 


22 
FOR RELEASE AT 3 PM PST. FRIDAY MAY 3 of 57 


WASHINGTON -- The Civil Aeronautics Board today was urged 
to permit San Francisco to share fully in the rapidly approaching trans- 
continental jet air age by authorizing American Airlines to fly nonstop 
between San Francisco and New York. 

In a motion filed with the CAB, American Airlines asked the board 
to expedite its application -- on file since 1953 -- to fly nonstop between 
San Francisco and New York. It said the "authorization of an additional 
nonstop San Francisco-New York carrier is essential to permit this, the 
nation's largest market with only two nonstop carriers, to meet the re- 
quirements of the revolutionary jet age -- which is virtually at hand.” 

Both United and Trans World Airlines presently have authority to 
operate nonstop flights between San Francisco and New York but all of 
American's flights are required to make a stop en route between the 
two cities. It is this restriction which American Airlines asked the CAB 
to remove, in an expedited proceeding. 

Consultations with San Francisco officials , American said, have 
"confirmed the view that San Francisco's most important need is for 
service by a third nonstop carrier to and from New York. This is the 
leading traffic segment among the top ten passenger and passenger-mile 
markets inthe country, which is served by only two nonstop carriers. 
The other principal transcontinental market -- Los Angeles-New York 
is served by three such carriers. The discussion with San Francisco 
officials (9027] 


also confirmed the view that this less favorable route structure has pro- 
duced marked deficiencies in San Francisco-New York service -- €.g., 
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lag in nonstop service (coach and standard) and inadequate and inferior 
nonstop service in terms of flights and seats." 
The airline listed among many, four primary reasons why’ such 
authority should be granted: 
1. Because of inferior nonstop authorizations, San Francisco has 
consistently lagged behind Los Angeles in receiving new non- 
stop services to and from New York. 
Because of inferior nonstop authorizations, San Francisco non- 
stop service is inferior and inadequate. 
The importance of the San Francisco-New York market entitles 
it to three nonstop carriers. | 
Authorization of a third San Francisco-New York nonstop car- 
rier is a jet age imperative. | 
Pointing out that it will start receiving its jet transports in 1958, 
American Airlines said it is imperative for the CAB to act now to correct 
the deficiencies of the San Francisco-New York nonstop service. It said 
the shortcomings in San Francisco's air service "are serious enough as 
matters now stand, but they will be far more grave in the rapidly-approach- 
ing jet age because of the great time advantage which the jets will have 
over present equipment. 
Thus, a San Francisco-New York jet nonstop will be 37.7% faster 
than a DC-7 nonstop, 4 hours and 47 minutes as against 7 hours and 40 
minutes. This great increase in speed obviously will have a tremendous 
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impact on all long haul markets and will enhance substantially the appeal 


of transcontinental air travel. The introduction of new equipment always 


has an effect of this kind, but because of its revolutionary nature , the in- 
troduction of jet aircraft will have a far greater impact than that of any 
previous aircraft." | 
San Francisco-New York nonstop service has consistently lagged 
behind that of Los Angeles-New York, American's motion stated. "There 


| 
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are now 19 daily nonstops in both directions between Los Angeles and 
New York but only 7 between San Francisco and New York." Nonstop 
coach flights between San Francisco and New York were not instituted, 
the motion declared, until nearly a year after Los Angeles-New York 
had received such service. 


-AA- 
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[9029] 


[BOE 56] 


FROM: AMERICAN AIRLINES 
Tom Barbour-Public Relations 
1420 Russ Building 
San Francisco, California 
YUkon 2-4620 


SAN FRANCISCO-NEW YORK NONSTOP CASE 


Although the Civil Aeronautics Board Bureau of Air Operations 
and the Civil Aeronautics Board Examiner (in the Denver Service Case) 
found a need for, and recommended, a third nonstop transcontinental air 
carrier for San Francisco after many months of thorough study, the Board 
denied San Francisco a third nonstop carrier. The grounds cited for the 
denial was the belief that the applicant (American Airlines) was so strong 
economically that it would "dominate the market.” 

American Airlines and the City of San Francisco are again seeking 
a remedy to the inadequate San Francisco-New York nonstop route pat- 
tern. They filed motions with the C.A.B. requesting an immediate hear- 
ing on the matter, which were denied subject to study by the Board's 
Staff, which is due to be completed by December 1. A request by the City 
to participate in the Staff Study was also denied. 

American Airlines, it is true, is the Nation's principal carrier by 
most accepted indices, but recent traffic developments prove that it's 
routes are not inherently superior to those of the other transcontinental 
carriers, United and TWA. 
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Thus, in July, 1957 United carried 485,838 ,000 passenger miles as 
compared to 472 211,000 for American. 
In August, 1957, the gap between United and American widened In 


[9030] 
that month, United carried 518,500,000 passenger miles, while! American 
carried only 482,674,000 passenger miles. 

TWA has also been making great strides in improving its traffic 
position. According to Aviation Daily (September 17th), Mr. Carter 
Burgess, President of TWA, states that TWA was up 26% in Jul , 1957 
over July, 1956 in passenger traffic. 

American's increase for the same period was only 9%. 

These figures suggest that there is no longer any basis for the 


Board's feat that American Airlines would dominate the transcontinental 
| 


market, and should defer no longer a hearing on the vital need for a third 
San Francisco-New York nonstop carrier. 

-~AA- 
tb10/3/57 
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AMERICAN AIRIINES 

Interoffice Correspondence Date Feb! 11, 1958 

To C. Strickler Attention | 
From Manager Public Relations - SFOS 

Subject EXPEDITED HEARING Reference 
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The attached is a proposed memorandum to the San _| 
Francisco Bay Area press as to the principal facts _ 
indicating the need for a 3rd nonstop carrier between) 
San Francisco and New York, in order to maintain 
their interest in this matter and to keep them abreast 
of developments. 


T. W. Barbour 
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FROM: AMERICAN AIRLINES 
Tom Barbour-Public Relations 
1420 Russ Building 
San Francisco, California 
YUkon 2-4620 


MEMO TO EDITORS 


The following is a summary of the principal facts indicating the 
need for a third nonstop air service between San Francisco and New York: 


1. The San Francisco-New York air market with 786 passengers 
per day is the largest market in the United States with only 
TWO nonstop carriers. This does not include passengers 
originating or terminating beyond either San Francisco or New 
York (September 17-30, 1956 Airline Traffic Surveys). 


The San Francisco-New York air market produces 2,027 ,327 
revenue passenger miles per day, the second highest passen- 
ger mile market in the nation and the largest passenger mile 
market with only TWO nonstop carriers (September 17-30, 


1956 Airline Traffic Surveys). 


There are at least thirty-five air markets in the United States 
which generate less revenue passengers and revenue passen- 
ger miles than the San Francisco-New York market yet re- 
ceive service from THREE or MORE nonstop carriers (Ap- 
pendix A-p.1 & 2 San Francisco Answer and Motion May 7, 
1957). 


The capital investment in the San Francisco Airport of every 
man, woman and child in San Francisco is $93.75, the highest 
per capita investment in the nation. (Data supplied by H. Mes- 
sersmith). 


Expeditious award by the Civil Aeronautics Board of authority 
to American Airlines to provide a third nonstop service be- 
tween San Francisco and New York is absolutely necessary if 
San Francisco is to obtain jet service on a comparable basis 
with Los Angeles. In this regard Los Angeles, with three 
nonstop carrier service to New York, received nonstop stand- 
ard service eighteen (18) months before San Francisco; and, 
nonstop coach service seventeen (17) months before San Fran- 
cisco. 


81 ——— 
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If San Francisco does not obtain a third nonstop service to 
New York, it will be many years before the matter is again 
considered by the Civil Aeronautics Board and San Francisco 
will continue to lag behind Los Angeles in obtaining compar- 
able jet service just as it did in nonstop service. 
| 
If San Francisco fails to obtain jet service at a comparable 
time with Los Angeles, San Francisco will suffer an economic 
disadvantage which will benefit its leading competitive city for 


years. | 


At the time San Francisco filed (May 7, 1957) its supporting 
motion for the expedited hearing now scheduled, San Francisco 
received seven (7) daily nonstop flights as against nineteen 
(19) for Los Angeles. One of the main factors for the frequen- 
cy of service between Los Angeles and New York was competi- 
tion between the three nonstop carriers. | 


Boston, New York, Philadelphia and Washington, the major 
East Coast terminals, are authorized to receive nonstop serv- 
ice in their largest transcontinental markets from three car- 
riers, yet San Francisco has for years been saddled with in- 
adequacy of service from TWO carriers. | 


In order to eliminate the present discriminatory, unfair pat- 
tern of service San Francisco receives, in comparison to that 
given Los Angeles and the major East Coast terminals, the 
Civil Aeronautics Board should immediately authorize non- 
stop transcontinental service by American Airlines. | 


-AA- 


tb2/12/58 
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FROM: AMERICAN AIRLINES 
Tom Barbour-Public Relations 
1420 Russ Building 
San Francisco, California 
YUkon 2-4620 


FOR IMMEDIATE RELEASE 


American Airlines disclosed today that it is prepared to 
introduce two daily round-trip jet flights, nonstop between 
San Francisco and New York in December, if its longstanding 
application for a nonstop route is approved in time by the 
Civil Aeronautics Board. 

American Airlines, which will be several months ahead 
of other domestic airlines in introducing United States jet 
service with the Boeing 707, included the proposal in ex- 
hibits filed with the CAB in support of the application. The 
CAB is scheduled to start expedited hearings July 8 on the 
request. 

The airline stated that it expects to increase its volume 


of service between the two cities to three daily round-trip 
-more- 


[9035] 
nonstops within six months after the start of initial serv- 
ice. American indicated it would offer both First Class 
and Air Coach accommodations on the jets. 

The Boeing 707 cruises at speeds approximating 600 
miles per hour. The airline said it would trim the fastest 
present nonstop schedule virtually in half -- from 8 hours 
to 4 1/2 hours on eastbound flights, and from 9 hours to 
5 1/2 hours westbound. 
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American announced some months ago that it planned 
to inaugurate service with the Boeing 707 nonstop between 
Los Angeles and New York -- now served by three com- 
peting carriers -- before the end of the year. At that time, 


American Airlines indicated it would start similar nonstop 


| 
service between San Francisco and New York on or about 


the same date if the nonstop application were approved. 
Only two airlines now provide nonstop service between San 
Francisco and New York. 
In the exhibits filed today, American Airlines stressed 
the fact that the Boeing 707 jet will enable the airline to 
provide a greatly improved level of comfort and luxury in 
air transportation. In addition to the tremendous savings 
in time (the fastest piston airliner in the U.S. today cruises 
at about 365 m.p.h.), American cited other advantages of | 
-more- 
[9036] 
passenger jet flight such as the vibrationless ride and the 
sound level reduction in the cabin. 
The new jets, American Airlines pointed out, also will 
offer improved cargo service which would be especially 
attractive to the shippers of perishables such as fruit, vege- 
tables, flowers and similar products which do a heavy vol- 
ume of business between the two cities. 


-AA- 


th6/12/58 
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FROM: AMERICAN AIRLINES 
Tom Barbour-Public Relations 
1420 Russ Building 
San Francisco, California 
YUkon 2-4620 


MEMO TO EDITORS 


The following is a summary of the positions of Amer- 
ican Airlines and others in the San Francisco-New York 
Nonstop Case (C.A.B. Docket 9214), which may be of in- 
terest to you. The hearing for civic witnesses will be 
held in San Francisco, now postponed to July 30, with air 
carrier portion set for Washington, D. C., September 9, 
1958. 


[9038] 
EXHIBITS OF AMERICAN AIRLINES 


They state the case in behalf of American Airlines 


as follows: 


AMERICAN PROPOSES TO ELIMINATE THE RE- 
STRICTION REQUIRING ITS NEW YORK-SAN FRAN- 
CISCO/OAKLAND FLIGHTS TO STOP AT AN INTER- 
MEDIATE POINT. At the present time, the only carri- 
ers certificated to fly from San Francisco to New York 
nonstop are United Air Lines and Trans World Airlines. 
American Airlines is required to stop at either Chicago, 
Dallas, or Tulsa. 


AMERICAN AIRLINES JET SERVICE 


AMERICAN AIRLINES PROPOSES TWO ROUND- 
TRIP NONSTOP TRANSCONTINENTAL JET FLIGHTS 


| [9039] 
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FROM NEW YORK TO SAN FRANCISCO, EFFECTIVE 
ON OR ABOUT THE SAME TIME AS SUCH SERVICE 
IS INAUGURATED AT LOS ANGELES AND NOT LATER 
THAN DECEMBER 1, 1958, IF NONSTOP AUTHORITY | 
BECOMES EFFECTIVE. This service will be provided 
with Boeing 707 equipment with dual configuration (coach 
and first class). 
Eastbound, American proposes two roundtrip non- | 
stop transcontinental flights daily as follows: - 
Lv. SAN FRANCISCO 9:00 a.m. 
Ar. NEW YORK 4:30 p.m. 


Lv. SAN FRANCISCO 1:30 p.m. 
Ar. NEW YORK 9:00 p.m. 


[9039] 
Effective date on or about the same time such service 


is inaugurated at Los Angeles and not later than Decem- 
ber 1, 1958. | 


A third roundtrip nonstop transcontinental flight 
daily , effective July 1, 1959 or before is proposed as 
follows: - 

Lv. SAN FRANCISCO 11:30 p.m. 
Ar. NEW YORK 7:00 a.m. 
Equipment - Boeing 707 


Westbound, we propose the following schedule: 
Lv. NEW YORK 9:00 a.m. 
Ar. SAN FRANCISCO 11:30 a.m. 


Lv. NEW YORK 6:30 p.m. 

Ar. SAN FRANCISCO 9:00 p.m. 
Effective on or before July 1, 1959, American Airlines 
proposes a third nonstop schedule: 


Lv. NEW YORK 12:30 p.m. 
Ar. SAN FRANCISCO 3:00 p.m. 
Equipment - Boeing 707 dual configuration (first 
class and air coach). 


[9040] 
NO PASSENGER FARE INCREASES ARE CONTEM- 
PLATED PURELY ON THE BASIS OF THE INTRODUC- 
TION OF JET SERVICE. 


Passenger fares and airfreight tariffs are set by the 
CAB, All major airlines, however, are presently partic- 
ipating in the CAB general passenger fare investigation, 
hoping for a fare increase adequate to their needs and 
which they say is long overdue. 


DIVERSION OF TRAFFIC FROM TWO AND UNITED 
American's exhibit estimates that after considering par- 
ticipation of these carriers in the San Francisco-New York 


market prior to introduction of nonstop service and after 
introduction of the proposed nonstop service during calen- 
dar year 1959, that out of a total nonstop market potential 
of 989 870,659 passenger miles, TWA will lose only 

649 ,632 passenger miles, and United 938,709 passenger 
miles. It should be noted that American estimates that the 
introduction of jet service , plus actual need for additional 
service will stimulate new travel in the amount of 
197,974,132 passenger miles. 


[9042] 
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[9041] 


AMERICAN STANDS TO LOSE MORE IF ITS NEW 
YORK-SAN FRANCISCO/OAKLAND RESTRICTION IS | 
NOT REMOVED THAN EITHER TWA OR UNITED COULD 


LOSE IF AMERICAN'S RESTRICTION IS REMOVED. 


American's Exhibit AA 15 is based on relative par- 
ticipation figures for the calendar year 1957, and assumes 


the New York nonstop market will be split three ways. It 
further assumes NO increase in traffic after inroduction | 
of jet services, and that the market was NOT underdevel- 
oped during 1957. It states that the maximum passenger 
mile diversion of United and TWA in accordance with the 
relative participation would be nearly 53 million passen- | 
ger miles diverted from TWA and 66 million passenger 
miles diverted from United Air Lines. If American's re- 
striction is not lifted, American stands to lose just about 
all of its present 93 million passenger mile participation 
in the market. 


[9042] 


SUBSTANTIAL INCREASES IN TRAFFIC ARE 
ASSOCIATED WITH SUBSTANTIAL INCREASES IN 
SPEED. American Airlines estimates that traffic stimu- 
lation, associated with an increase of speed (707 over 
the DC-7) of 32.1% will stimulate traffic by 37.8%. As 
an example, a 20% increase in speed in the segment 
between Boston and Miami led to a traffic increase of 
314.8%. 
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[9043] 

EXPE RIENCE WITH THE DC-7 INDICATES THAT 
PASSENGERS ARE ATTRACTED TO IMPROVED NON- 
STOP SERVICES. American's exhibit states that solely 
as a result of the introduction of DC-7 nonstop services, 
standard fare passengers increased at least 27.1%. 


AMERICAN'S NONSTOP JET SERVICE WILL IN- 
CREASE NEW YORK-BAY AREA SPEEDS BY ALMOST 
70%, FAR MORE THAN ANY INCREASE IN THE PAST. 
Thus, the increase in speed from the DC-3 to DC-4 was 
29.3%; from the DC-4 to DC-6, 16.5%; from the DC-6 
to DC-7, 22.7%; and from the DC-7 to Boeing 707, 40.9%. 
American's nonstop jet service will increase New York- 
Bay Area speeds far more than any service improvement 
in the past (69.9% increase in block speed). American 
expects to average 470.3 miles an hour westbound, and 
574.8 miles an hour, eastbound, in "block time." "Block 
time is the elapsed time from "taxi out" to "cut engines.") 


EVOLUTION OF TRANSCONTINENTAL AIRCRAFT. 
The Boeing 707 will be twice as heavy (this means more 
revenue to the city), will have larger wing area, will be 
longer, and will have a fatter fuselage than the DC-7. The 
advance from the DC-7 to the Boeing 707 is a greater 
step in air transportation by a tremendous amount than 


any ever taken before. 


THE JET ENGINE. The jet engine itself brings with 


it major advances: Speed can be increased without increases 


[9044] 
in engine weight and drag due to frontal area; pound per 


pound, the jet engine produces more power than the piston 
engine. The jet makes its efficiency as speed and altitude 


| [9045] 
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increase. It is a simpler,safer,more easily maintained 


engine and all the advances it contributes will not in- 


crease the cost per seat mile. | 
| 


NEW CONCEPT OF SPEED. The jet airplane vastly 
increases the distance covered in the same elapsed time | 
(compared to other airplanes). The 707 is "the giant step" 
in the whole history of speed development. The incre- | 
mental speed realized by the 707 over the best piston air- 
craft is perhaps three times that enjoyed heretofore. ! 
(DC-7 over DC-6). The 707 provides a greater increment- 
al increase in speed, in one airplane, than was produced | 


in the evolutionary period from the DC-3 to the DC-7. 


NEW STANDARDS OF PASSENGER COMFORT. Jet | 


| 
aircraft will offer a marked improvement in comfort as | 


a result of their low noise and vibration; the flight is 
smoother because pitching motion is substantially re- 

duced, the airplane will cruise 10,000 ft. higher than the 
average for piston airplanes (the air is less turbulent), | 
and the 707 enjoys "gust-relieving" characteristics due | 
to the limber Boeing wing. The Boeing 707 can maintain 
sea-level cabin pressure at 22,700, and the Boeing air 

conditioning unit is five times better in rating than that 
of the DC-7. Ventilation throughout the airplane will be 


nearly twice as good as the DC-7. 


[9045] 
AMERICAN AIRLINES PREPARATIONS FOR JET 
SERVICE. American Airlines will spend some 


$35,000,000 on the ground in its preparations for jet 
service. American will be the sole tenant (except for a | 
small corner occupied by Pacific Air Lines) of San 
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Francisco's new Concourse E, Through special facili- 
ties such as the moveable nose loading bridge and spac- 
ious and comfortable departure rooms, passenger Conven- 
ience will be greatly improved at San Francisco. At New 
York International Airport, Idlewild, American has begun 
construction of a complete new terminal, consisting of a 
main building and two consourses. 

Additional speed and ease in loading and unloading 
cargo compartment of the Boeing 707 will be permitted 
by the preloaded baggage containers. It is anticipated 
that baggage for one hundred passengers or more can be 
off-loaded from a Boeing 707 in 6 minutes. 

Improved ground installations will be established at 
several other major airports around the country. 


JET SERVICE TO BE PROVIDED IF AMERICAN'S 
RESTRICTION IS NOT REMOVED. To complete the rec- 
ord and to answer the obvious question - what American 
will do if the restriction is not lifted - American's ex- 
hibit states that even if still handicapped with it's re- 
striction, it will begin service at some date during 1959 
(unofficial presumption is January 1, 1959) as follows: 


[9046] 
9:00 a.m. 7:00 p.m. Lv. NEW YORK Ar. 4:50 p.m. 
9:50 a.m. 7:50 p.m. Ar. CHICAGO Lv. 2:20 p.m. 
10:20 a.m. 8:20 p.m. Lv. CHICAGO Ar. 1:50 p.m. 
12:20 p.m. 10:20 p.m. Ar.SAN FRANCISCO Lv. 8:30 a.m. 
This service, which would be in addition to Chicago- 
San Francis¢o/Oakland and New York-Chicago turbo-jet 
or turbo-prop service, would be operated to provide the 


first jet service for New York-San Francisco/Oakland 
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traffic. Continuation of the service would depend on the | 
volume of nonstop jet service provided by TWA and United. 


ALTHOUGH HAMPERED BY ROUTE RESTRICTIONS, 


AME RICAN HAS OFTEN BEEN FIRST AT SAN FRANCISCO/ 
OAKLAND WITH MAJOR NEW SERVICES. For instance:| 


First all-pressurized service (nearly 7 years before United 
and almost 10 years before TWA); first DC-7 service or 
equivalent (6 months ahead of United and a year-and-a-half 
before TWA); first DC-6A all-cargo service by airlines 

also carrying passengers (2 1/2 months before United). | 


AMERICAN'S PARTICIPATION IN NEW YORK-SAN | 
FRANCISCO/OAKLAND TRAFFIC EXCEEDS THAT OF | 
OTHER CARRIERS IN LEADING NEW YORK MARKETS 
WHERE ROUTE RESTRICTIONS WERE RECENTLY RE- 
MOVED. For instance: New York-Tampa, New York- 
Louisville, New York-Seattle. 


THE COMPETITIVE BURDEN IMPOSED BY THE | 
NEW YORK-BAY AREA ROUTE RESTRICTION IS SHOWN 
BY AMERICAN'S DECLINING PARTICIPATION IN THE 


TRAFFIC AFTER NONSTOP SERVICE WAS INAUGURATED. 


[9047] 
Since April of 1954, when another carrier instituted non-| 


stop service, American's one-stop participation inthe | 


market has dropped to around 10%. 

THE COMPULSORY-STOP SERVICE OF 10 YEARS | 
AGO IS INADEQUATE FOR THE JET AGE, 

a. Nonstop service has been extended greatly since 

1949 in 97% of the nation's long haul markets. | 

b. Virtually all traffic in leading markets now moves 


on carriers providing nonstop service (88% of the 
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passenger miles, out of 40 leading city pairs now 
moves on carriers providing nonstop service). 

In other words, if you don't have a nonstop, you're 
not in the market anymore. This will be most true in the 
future and American's New York-Bay Area one-stop 
authority will be completely inadequate in the jet age. 


THE NEW YORK-SAN FRANCISCO/OAKLAND MAR- 
KET IS ONE OF THE NATION'S LARGEST MARKETS IN 
PASSENGER MILES. For the past five years, it has con- 
sistently ranked third in the nation. In total passengers 
during the past five years, this segment has averaged 12th 
in the nation. | In total passengers for markets over 500 
miles apart, the San Francisco-New York segment has 
ranked 6th for the past 5 years. 


[9048] 

ONLY 4 MARKETS INTHE NATION GENERAGE 
OVER A HALF-BILLION PASSENGER MILES ANNUALLY 
AND ALL HAVE THREE OR MORE NONSTOP CARRIERS 
EXCEPT NEW YORK-SAN FRANCISCO/OAKLAND. New 
York-Miami generates a billion passenger miles a year, 


Los Angeles-New York nearly a billion passenger miles 
a year. In third place is New York-San Francisco/Oak- 
land with nearly 643 million passenger miles a year. In 
fourth place is Chicago-New York with a little better than 
one-half billion passenger miles. 


THE RE ARE ONLY SIX LONG HAUL MARKETS THAT 
EXCHANGE ONE-QUARTER MILLION PASSENGERS AND 
EACH HAS THREE NONSTOP CARRIERS EXCEPT NEW 
YORK-SAN FRANCISCO/OAKLAND. Chicago-Los Angeles 
has 4 nonstop carriers but generates less traffic than the 


| [9049] 
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| 
segment New York-San Francisco/Oakland. Detroit-New| 


York has 5 nonstop carriers but is only slightly busier as 


a segment than New York-San Francisco/Oakland. | 


THE NEW YORK-SAN FRANCISCO/OAKLAND MAR-| 
KET IS THE ONLY LEADING PASSENGER MILE MARKET 
WITH JUST TWO NONSTOP CARRIERS, Of the 10 leading 
passenger mile markets: 

Miami-New York has 3 nonstop carriers 

Los Angeles-New York has 3 nonstop carriers 

San Francisco-New York has 2 nonstop carriers 

Chicago-New York has 5 nonstop carriers 

Chicago-Miami has 3 nonstop carriers 

Chicago-Los Angeles has 4 nonstop carriers 


and so on, in declining rank. 


[9049] 

EVERY ONE OF THE 10 LEADING PASSENGER 
MILE MARKETS WITH ONLY 2 NONSTOP CARRIERS 
PRIOR TO SEPTEMBER 1955 NOW HAS 3 NONSTOP 
CARRIERS EXCEPT NEW YORK-SAN FRANCISCO/ 
OAKLAND. 

In other words, it's about time the CAB took care of 


San Francisco. 


THE NEW YORK-SAN FRANCISCO/OAKLAND MAR- 
| 
KET HAS ONLY 2 NONSTOP CARRIERS, WHILE MANY | 
SMALLER PASSENGER MARKETS HAVE 30R MORE | 


NONSTOP CARRIERS, Such segments as Chicago-Los_ | 


| 
Angeles , Chicago-Washington, New York-St. Louis, Chical- 


go-Philadelphia, Miami-Philadelphia, Chicago-San Fran- 
cisco/Oakland, Boston-Miami, Atlanta-New York, and so | 
on down the line, to Chicago-Denver (1/6 the number of 


[9049] 
1324 


passengers as San Francisco-New York) all have more 


than 2 nonstop carriers. 


ALTHOUGH NEW YORK-SAN FRANCISCO/OAKLAND 
STILL HAS ONLY 2 NONSTOP CARRIERS, MANY SMALL- 
ER MARKETS HAVE BEEN AUTHORIZED 3 NONSTOP 
CARRIERS SINCE SEPTEMBER 1, 1955. These include 
Chicago-Miami, Chicago-San Francisco, Boston-Miami, 
Miami-Philadelphia , Cleveland-New York, New York-St. 
Louis, and on down in declining rank to Baltimore-Miami. 
Atlanta-Miami, a dinky segment by any standard, has 5 


nonstop carriers, 3 of them added since September 1955. 


SAN FRANCISCO/OAKLAND IS NEW YORK'S MOST 
IMPORTANT MARKET WITH ONLY 2 NONSTOP CARRIERS. 
Miami is New York's biggest market, Los Angeles is next, 
and San Francisco is 3rd. Chicago is in 4th position. Both 
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Chicago and Detroit have more carriers but less business. 


Chicago and Detroit which have less business with New 
York are served by 5 nonstop carriers from New York (in 
some cases subject to long haul restrictions). 


NEW YORK IS SAN FRANCISCO/OAKLAND'S LEAD- 
ING PASSENGER MILE MARKET AND MOST IMPORTANT 
LONG HAUL PASSENGER MARKET. 

New York accounts for 1/4 of all passenger miles gen- 
erated by San Francisco/Oakland. 

New York is San Francisco/Oakland's most important 
market with only 2 nonstop carriers. 

By any standard, New York and San Francisco are two 
of the nation's largest, most important most prosperous 
cities. They are served by only two nonstop carriers, one 
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of which totally dominates San Francisco and the San Fran- 
| 


cisco Bay Area (United), and another which provides little 


[9051] 


strenuous competition (TWA). Obviously, the situation must 


be remedied for the benefit of the communities and the trav- 


elling public. 


| 

SAN FRANCISCO/OAKLAND GENERATES MORE _ 
TRAFFIC PER CAPITA THAN ANY OF THE 15 LEADING 
POPULATION CENTERS. Therefore, San Francisco Bay | 


Area citizens deserve better, more competitive service 


and have earned a wider selection of carriers thanany | 
other city in the nation. Yet the San Francisco Bay Area | 
has, in many cases, less choice than other cities which uge 
air transportation less. San Francisco/Oakland generates 


1,031.4 passenger miles per capita annually. San Francis 


co/Oakland generates 952.1 air passengers per one thousand 


[9051] 
population. Next best city is Washington/Baltimore with 
933.2. | 


SAN FRANCISCO/OAKLAND GENERATES MORE 
TRAFFIC PER CAPITA THAN OTHER LEADING POPU- 
LATION CENTERS ON THE EAST AND WEST COASTS | 
WHICH HAVE TRANSCONTINENTAL NONSTOP SERVICE. 
San Francisco is way ahead of Los Angeles in passenger | 
miles per capita and slightly ahead in air passengers per 
one thousand population. 


HISTORICALLY , EXPRESS SERVICE IN THE NEW 
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YORK-SAN FRANCISCO/OAKLAND MARKET HAS BEEN 
INFERIOR TO THAT IN THE NEW YORK-LOS ANGELES 
MARKET. This has been true in: one-stop flights per one 


hundred passengers; in nonstop flights per one hundred | 


[9051] 
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passengers; in nonstop seats per one hundred passengers; 


and in nonstop coach service. 


THE TRAFFIC DEVELOPMENT OF NEW YORK-SAN 
FRANCISCO/OAKLAND HAS FALLEN BEHIND NEW YORK- 
LOS ANGELES DURING THE PAST 5 YEARS. 


SERVICE IN THE NEW YORK-SAN FRANCISCO/OAK- 
LAND MARKET DETERIORATED SHARPLY AFTER THE 
DECISION IN THE DENVER SERVICE CASE, (The last 
case in which this issue was considered). This occurred 
in nonstop schedules (as compared to Los Angeles and the 
decline has run from 42.9% to 25.9% of Los Angeles serv- 
ice). In other words, after the pressure was off, the serv- 


ice deteriorated, for lack of competition. 


[9052] 


BY MID 1957, THE RATE OF GROWTH OF THE NEW 
YORK-SAN FRANCISCO/OAKLAND MARKET HAD FALLEN 
ONE FULL YEAR BEHIND THAT OF NEW YORK-LOS AN- 
GELES MARKET. This statement is based on an index of 
passenger growth in which the fiscal year 1953 is given the 


rating of one hundred. 


AVERAGE DAILY NONSTOP SEATS SCHEDULED 
BETWEEN NEW YORK AND SAN FRANCISCO/OAKLAND 
SINCE THE DECISION IN THE DENVER SERVICE CASE 
RANGED FROM 300 TO 400 DURING 1955, 1956, AND 
UNTIL MAY 1957. When American Airlines submitted its 
motion to expedite hearing on the need for nonstop service, 
the number of seats suddenly zoomed from about 300 to 
more than 900. This is called 11th hour" service -- to 
glut the market with vastly increased service and thus at- 
tempt to stave off new competition. 


| [9053] 
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NEW YORK-SAN FRANCISCO/OAKLAND NONSTOP 
SERVICE HAS ALWAYS FALLEN WELL BELOW THE 
NEW YORK-LOS ANGELES LEVEL. Even with all the 
"11th hour" service by TWA and United, San Francisco 
failed to come up to the level of Los Angeles. 


BY A WIDE MARGIN, NEW YORK HAS HISTORIC - 


TD 


ALLY BEEN THE LEADING AIRFREIGHT MARKET FOR 
SAN FRANCISCO/OAKLAND. (372,034 revenue ton miles | 


to New York as compared to 189,033 to Chicago). 


TONS OF AIRFREIGHT EMPLANED AT SAN FRAN- | 
CISCO/OAKLAND HAVE INCREASED 81% IN THE PAST | 
FIVE YEARS, 

[9053] 
AMERICAN AIRLINES IS THE LEADER OF THE AIR- 
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FREIGHT INDUSTRY BY A WIDE MARGIN. 


AMERICAN AIRLINES' PROPOSED JET SCHEDULE 
WILL PROVIDE THE FASTEST OVERNIGHT SERVICE 
FROM SAN FRANCISCO/OAKLAND TO NEW YORK IN 
CARGO SERVICES. Thus, American's early introduction 
of jet service at San Francisco will provide a major im- 
provement for Bay Area airfreight users. 


AMERICAN AIRLINES IS THE LEADER IN DEFER- 
RED AIRFREIGHT. Deferred airfreight is airfreight on | 
which the shipper enjoys a lower rate, accepts a 2-day 
delay , but gets his cargo to destination faster than any 
other way except direct airfreight. Such airfreight helps 
to keep the cargo planes full. It also makes air service 
available to a greater portion of the general public than 
any other type of air cargo service. 


[9053] 
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AS FOR NORTHWEST'S APPLICATION IN THIS 
CASE: WHILE AMERICAN PROPOSES THE ELIMINA- 
TION OF A ROUTE RESTRICTION IMPEDING SERV - 
ICES AT THE CITY IT HAS SERVED FOR OVER 10 
YEARS, NORTHWEST SEEKS A WHOLLY NEW TRANS- 
CONTINENTAL ROUTE AT A CITY IT HAS NEVER 
SERVED. 


AMERICAN HAS HAD A SUBSTANTIAL PARTICI- 
PATION IN NEW YORK-SAN FRANCISCO/OAKLAND 
TRAFFIC DURING THE PAST YEARS, NORTHWEST 


VIRTUALLY NONE. 


[9054] 
TRANS WORLD AND UNITED DOMINATE SAN 
FRANCISCO/OAKLAND'S LONG HAUL MARKETS. 


It has been stated by the CAB as the sole basis for 
denying American's earlier petitions to provide transcon- 
tinental nonstop service from San Francisco, that Amer- 
ican would "dominate the market." This, however, is 
already true of Trans World and United. For segments 
over 1,000 miles, TWA and United have around five 
times the nonstop potential of American and three times 
the access to long haul markets. Both TWA and United 
have far greater nonstop access and nonstop potential 
in long haul markets than does American. 


BOTH TWA AND UNITED HAVE CONSIDERABLY 
GREATER NONSTOP MARKET ACCESS AND CONSIDER- 
ABLY FEWER NONSTOP COMPETITORS THAN DOES 
AMERICAN IN EACH CARRIER'S LEADING PASSENGER 
MILE MARKETS, Although American Airlines admittedly 
is America's leading air transportation system, American's 
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participation in the overall national market has been de- | 
clining rapidly since early 1956 when many competitors 
were granted access to American's markets, whereas 
American has enjoyed few similar benefits in the way of 
comparable new route awards. American's growth lags 
well behind United and TWA‘s. 


[9055] 
UNITED AIR LINES' EXHIBITS 


The following extracts are from the public record 
(United Air Lines' and Trans World Airlines' exhibits). 


JET SERVICE | 
United proposes to service San Francisco with DC-8 


jet aircraft starting September 1, 1959, with one nonstop 
roundtrip per day. 

On November 1, 1959: One nonstop roundtrip and one 
one-stop roundtrip. 

December 1,1959: Two nonstop roundtrips, one one~ 
stop roundtrip. 

April 1,1960: Three nonstop roundtrips, one one- 
stop roundtrip. 

By the summer of 1961: Four nonstop roundtrips per 
day. 

This compares with American's firm proposal to fly 
this route nine months sooner and with two nonstop flights 
per day, followed by a third nonstop within six months. 
United proposes mixed first class and coach seating rangi 


[9056] 
from 118 to 141 seats depending on the interior configura: 
tion most practical. 
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As for the acquisition of turbine aircraft, United says 


it will receive one airplane in April, 1959, another in May 
and a third in June. Three of the initial aircraft are speci- 
fied for engineering and training purposes only. They will 
be returned to Douglas for certification and redelivery to 
United in March and April of 1960. The first United DC-8 
delivered for service will come in August of 1959. There- 
after, until the end of 1959 United says that it expects to 
have seven jet airplanes in service. During 1960 it will 
receive new airplanes at the rate of a little better than two 
a month. 

United estimates on Page 1 of Exhibit U-11 that the 
DC-8 will have 258.4 times the productivity in available 
seat miles of the DC-7. United further estimates that 
during 1961 the average "block" speed of the DC-8 will 
be 428 miles an hour, utilization - 9 hours per day, aver- 
age seating capacity - 122 persons, and payload capacity - 
16.1 tons. United estimates that it will spend $431 237,000 
total on capital expenditures covering its jet program, in- 
cluding aircraft and spares. 

In its exhibit, United makes a thorough case for its 
contention that load factors will be severely reduced by 
the entry of a third carrier into the market and by the 
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introduction of jet service. Historically, however, such 
contentions are never borne out by experience, because 
as more service is provided, more passengers are gen- 
erated. Directly in point is United's graph, Page 1, Ex- 
hibit U 37. This shows what happened when, following 
American's petition for expedited action on its nonstop 
application, United and TWA increased nonstop flights 
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from 5 to 14. By the time of the introduction of the 14th 
flight, the load factor was precisely the same as it was 


before all the new "eleventh hour" service was introduced, 


Subsequently, however, load factors did decline but were 
well above the break-even point and at the end of the per- | 
iod shown, the load factor was a healthy 60%. At the time | 


American introduced its motion for expedited hearing, 


United was enjoying a fantastic 79% load factor on its non-| 
| 


stop flights. | 
United's Exhibit U 39 states that total passengers be- | 
tween 1950 and 1957 increased 263% between San Francisco 
and New York, whereas total passengers between Los An- 
geles and New York increased by only 231%. Also, on Page 
1 of Exhibit U 52, United points out that the Los Angeles 
metropolitan area has increased in population 62.5% in the’ 
last 11 years whereas San Francisco/Oakland has increased 
only 25.4%. Bay Area citizens are greater users of air 
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transportation and this is proved in the City of San Fran- | 
cisco's exhibit No. 11. On Page 1 of Exhibit U 61, United | 
points out that it makes a big contribution to the economy | 
of the San Francisco Bay Area. Every one should appreci-+ 
ate this, but it has little application to the need for addi- | 
tional nonstop service to New York. More competition wil 
reduce the dependence of the community on one carrier 
(United) as is the case here. Both United and TWA have | 
failed to summarize the daily load factor data requested by 
CAB Bureau Counsel - instead, it has supplied the informa- 
tion in detail. This, no doubt, contributed to the desired ef- 
fect: Postponement of the hearing from July 8 to July 30, 
and further delay in bringing this case to the conclusion de- 


sired by the City. 
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TRANS WORLD AIRLINES EXHIBIT 


Trans World Airlines points out that the San Fran- 
cisco metropolitan area is growing at a slower rate than 
Los Angeles; that the comparative size and importance 
of San Francisco in per cent of total state metropolitan 
population is declining, (in other words, it isn't growing 
as fast as other places), and that San Francisco does not 
have the size or importance of Los Angeles. This is sup- 
posed to prove that San Francisco doesn't need as much 


service as Los Angeles. 


The obvious fallacy in such a comparison is that the 


mileage area of the two metropolitan districts are not 
comparable and therefore meaningless. The metropolitan 
area of San Francisco for example does not include much 
of the surrounding sublying areas where a large part of 
the growth has accrued that depends on the Bay Area air- 
port for its air commerce. 

One set of statistics points out that San Francisco in 
1949 had 87.7% as many air passengers as Los Angeles, 
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and that now San Francisco only has 73.5% as many air 
passengers as Los Angeles. This, again, is supposed to 
indicate we do not need the same amount of nonstop air 
service as Los Angeles. However, these same figures 
clearly indicate that Los Angeles had 3 nonstop carriers 
at a point when its total air passengers were less than the 
number now generated at San Francisco. Maybe, if San 
Francisco had more nonstop service, San Francisco would 


have more nonstop passengers. In all, TWA devotes perhaps 
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8383 


one-half of its exhibit to proving that San Francisco 


doesn't need air service as much as Los Angeles. 


JET SERVICE 


As for indication of jet aircraft service between San 
Francisco and New York, TWA states that it will serve 
this market with one flight a day beginning February 1, 
1959, a second on February 15, 1959 and a third after 
April 15,1959. TWA is purchasing Boeing 707's and esti+ 
mates the interior configuration will accommodate 120 
passengers, mixed first class and coach. 

This suggests that TWA will put all of their first jets 
in only the San Francisco - New York market. Suddenly 
this market gets all of TWA's attention whereas in the 
past it has received very little. What of TWA's Los An- 
geles - New York, Chicago - New York area and their 
overseas markets -- don't they rate even one of TWA's 
early jets? 
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As did United, TWA has submitted daily load factor 
data in extended rather than in summary form. This re- 
quires further tabulation and again, no doubt, contributed | 
to the delay of the case requested by CAB Bureau Counsel. 

Both TWA and United, in their exhibits, failed to an- 
swer the Board's direct request that they state what the 
effect would be of jets on the long-haul San Francisco - 
New York market. American and Northwest did provide 
this material. 


th7/14/58 
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FROM: AMERICAN AIRLINES 
Tom Barbour-Public Relations 
1420 Russ Building 
San Francisco, California 
YUkon 2-4620 


MEMO TO EDITORS 


The San Francisco-New York Nonstop Case (Docket 
9214 et al) resumes before a Civil Aeronautics Board 
Examiner in Washington, D. C. on September 9th, at 10 
a.m. in Room E-224, Temporary Building No. 5, Sixteenth 
Street and Constitution Avenue. Since this case is ex- 
tremely important to the future of San Francisco as an 
aerial port city, the following information is to assist 
your coverage. 


EXAMINER: Walter W. Bryan 


PARTIES TO BE HEARD: Airlines (as distinguished from 
municipalities), except that since the Port of New York 
Authority was not heard in San Francisco last July 30th, 
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PYNA is expected to make its presentation in Washington. 
Also, at the request of the Examiner, the City of San Fran- 
cisco will submit two additional exhibits: 
(a) The results of a survey conducted by the City to de- 
termine the actual availability of nonstop space to 


New York, and 
(b) A report on how the money from the City's 
$25,000,000 "jet age” bond money is being spent. 
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SCHEDULE OF WITNESSES: | 
1. City of San Francisco - (Mr. Harold Messersmith, 
Manager of Operations, San Francisco Internation- 


al Airport) 
. Port of New York Authority - (Probably Mr. Neal | 
Lynch) 
. American Airlines - (Mr. Marvin Whitlock, Vice | 
President, Engineering; Mr. Charles R. Speers, | 
Senior Vice President, Sales, and four others). 
4. Northwest Orient Airlines. 
5. Trans World Airlines. 
6. United Air Lines. 
7. Civil Aeronautics Board Bureau Counsel 
Length of the Washington portion of the hearing: 10 days to two 
weeks. 
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CHRONOLOGY OF THIS ISSUE: 


December 1955 - CAB, in Denver Service Case, 
denies San Francisco a third 
nonstop carrier, on sole grounds 
such an award to American Air- 
lines would allow that carrier to 
"dominate the market," and with 
no reference to public need found 
earlier by CAB examiner Ferdi- 
nand Moran, and by the Ope 


for the CAB Bureau of Air Oper- 
ations who recommended a third 
nonstop carrier, also in the 
Denver Service Case. 


May 1957 City of San Francisco and Amer- 
ican Airlines' move for expe- 
dited hearing. 


June 1957 CAB denies motion but asks staff 
to make a study. 
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January 1958 CAB, after considering the 
study, directed that an expedited 
hearing be held on the sole is- 
sue of the need for an additional 
nonstop San Francisco-New 
York carrier. 


April 1958 CAB denies petitions for recon- 
sideration by United and TWA, 
seeking to block the hearing. 


April 29, 1958 Prehearing conference held in 
Washington, D.C. and the hear- 
ing set for July 8, 1958. 


June 1958 At request of United and TWA, 
hearing is delayed to July 30 
for civic presentations. CAB 
declines to act on protests 
from City of San Francisco and 
American Airlines. 


July 30, 1958 Civic witnesses heard in San 
Francisco; San Francisco's 
case presented by Dion Holm, 
City Attorney of San Francisco. 

CONTENDING PARTIES: 
The cities of New York, San Francisco, and Oakland, sup- 


ported by a score of other cities and towns throughout Northern 
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California; the San Francisco and Oakland Chambers of 
Commerce; the San Francisco Down Town Association; 
American Airlines; and Northwest Orient Airlines, all 
urging additional service. 


versus 


United Air Lines and Trans World Airlines, opposing 
on the grounds that the service they provide is adequate. 


THE ISSUE:' Whether or not the public convenience and 
necessity require that an additional carrier be certificated 
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to provide nonstop service between New York/Newark and 
San Francisco/Oakland. 


OTHER CONSIDERATIONS: The first introduction of jet air- 


craft on transcontinental airline routes by American Air-) 
| 
lines, which has ordered more new turbine equipment than 


| [9066] 


any other airline in the world, plus American Airlines' con- 


sistent record of leadership in the field of air transporta- 


tion; San Francisco's concern because historically it has 


lagged behind its competitor city , Los Angeles, in total pat- 


| 
tern of domestic air service; the monolithic dominance of 


San Francisco's air commerce by United Air Lines; the fact 


that this may be San Francisco's last chance in many years 


to get an improvement in its service to New York; the enor- 


mous promise of the jet airplane. 
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THE CASE FOR ADDITIONAL SERVICE: 


The San Francisco-New York market is the nation's leading 


air travel market with only two nonstop carriers. 
New York is San Francisco's most important passenger- | 
mile market. 


New York is San Francisco's most important long haul 
passenger market. 


San Francisco is New York's most important passenger 
mile market with only two nonstop carriers. 


The San Francisco-New York nonstop route structure is 
inferior. Practically every other important city-pair in 
the country, many of them inferior to the New York-San 
Francisco market, has three or more nonstop carriers. 


Nearly six million persons in Northern California will be 
benefited if new transcontinental nonstop service is added. 


Jet nonstop service between San Francisco and New York; 
offers the greatest improvement in the history of air serv- 
ice over this segment. 
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Service in the San Francisco-New York market has lagged 
historically behind service in the Los Angeles-New York 
market. 


Service between San Francisco and New York has histor- 
ically been inferior to that between Los Angeles and New 
York, in: 

Nonstop flights per hundred passengers 

Nonstop seats per hundred passengers 

Nonstop coach seats per hundred coach passengers 

Los Angeles enjoys a better ratio of total service to 

total traffic than does San Francisco in this market. 


Traffic development between San Francisco-New York 
has not kept pace with Los Angeles-New York 


When American filed its motion in this case, TWA and 
United increased nonstop New York service from 
eight to fourteen flights, but even with this "eleventh 
hour" increase, San Francisco's pattern of service 
was still inferior to Los Angeles. 


TWA has not provided effective competition to United 
in this market. 
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United dominates San Francisco air traffic (60 per cent of 
domestic trunkline flights and 59 per cent of total trunkline 
traffic). 


No single carrier dominates Los Angeles as United does 
San Francisco. 


Every San Francisco taxpayer has an investment of at least 
fifty dollars in the physical plant at San Francisco airport, 
and has the right to the best available service. 


The San Francisco taxpayers voted an additional $25 ,000 ,000 
for airport improvements to prepare for jet aircraft, and 
they should not be denied the finest available jet service at 
the earliest date. 


San Francisco International Airport will be prepared for the 
jet age. Its improvement program is well advanced. 
AMERICAN AIRLINES' CASE: 


Petition: American requests elimination of the restriction 
that requires its San Francisco-New York flights to stop 
at an intermediate point (Chicago). 
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Proposal: American proposes at least two round trip non- 
stop transcontinental jet flights per day between San Fran- 
cisco and New York starting in January 1959: | 
Eastbound 

Lv. San Francisco 9 a.m. Ar. New York '4:30 p.m. 
Lv. San Francisco 1:30p.m. Ar. New York 9 p.m, 
Westbound | 

Lv. New York 9 am. Ar.SanFrancisco /1:30 a.m. 

Lv. New York 6:30 p.m. Ar. San Francisco 9 p.m. 
And, starting before July 1, 1959, a third flight: 
Lv. San Francisco 11:30 p.m. Ar. New York /7 p.m, 


Lv. New York 12:30 p.m. Ar.San Francisco (3 p.m. 


Equipment: Boeing 707 Jetliners, dual configuration (first class 
and aircoach). 
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| 
| 
Proposal in case nonstop service not authorized prior to | 


availability of jet aircraft: 


Two round-trip flights a day, one-stop to New York, 
via Chicago. | 
Continuation of this one-stop service after TWA and 
United start nonstop service would be contingent | 
on the nonstop volume provided by UAL and TWA. 


Other Arguments: 


An additional carrier in this market will NOT divert as 
much traffic as TWA and United claim (less than a mil- | 
lion and a half passenger miles out of a total market of 
989 millions). | 


American stands to lose more if the restriction is NOT | 
removed than TWA or United will lose if it IS removed. 


Whenever you increase the speed, you increase the traffic. 
The jet plane will bring with it, it's own new traffic, be- 


cause of the speed factor alone. | 
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Passengers are attracted to improved nonstop services, 
as will be the case with better service by American Air- 
lines, and better service with jets. Jet planes will be 
popular, because they are quiet, vibrationless, stable, 
roomier, have better air conditioning, wider seats, nicer 
rest rooms, and are truly "the giant step" in air trans- 


portation. Jets will be safer, easier to maintain, will fly 
higher over the weather, will provide better on-time per- 
formance, few maintenance delays, and their speed will 
relieve the tedium of travel because no flight will be long- 
er than five and a half hours. 


American Airlines has served San Francisco for eleven 
years; and has provided the city with its first all-pres- 
surized service; first DC-7 service and, among airlines 
carrying both passengers and freight, the first DC-6A 
all-cargo service. 


American Airlines has been barred effectively from the 
New York market by TWA and United nonstops, even 
though American was first to serve the market with the 
DC-7. Nonstop service in leading markets has been ex- 
tended since 1949 in 97 percent of the nation's long-haul 
markets. 88 percent of the traffic between 40 leading 
city pairs now flows over nonstop carriers. 


The San Francisco-New York market is the only leading 
passenger mile market with just two nonstop carriers. 


Only four markets in the nation generate over a half- 
billion passenger miles annually. Three of them have at 
least three nonstop carriers. The exception is San Fran- 
cisco. 


-AA- 
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FROM: AMERICAN AIRLINES 
Tom Barbour-Public Relatiog Ss 
1420 Russ Building | oe oy 


San Francisco, California aA 
YUkon 2-4620 p-~a 


FOR IMMEDIATE RELEASE 

Advent of the jet age and the air traffic demands of 
the San Francisco Bay Area-New York route require non- 
stop service by American Airlines, the airline stated today 
in a brief filed with the Civil Aeronautics Board. 


Filing of briefs today in the New York-San Francisco 
Nonstop Case comprised the final step before the full CAB 
hears oral argument in Washington on’ April 29. American, 
which now must make a mandatory stop enroute on its 
flights between New York and San Francisco, has been re- 
commended by CAB Examiner Water W. Bryan for non- 
stop authorization. The Board's Bureau of Air Operations 
also urged that American be allowed to operate nonstop. | 
Both TWO and United Air Lines, which have nonstop privi 
leges between the two cities, oppose American's applica- 
tion. 


American declared that the development of air trav- 
el over the San Francisco-New York route had lagged be- 
hind that of Los Angeles-New York due to inadequacies | 
in service, and the fact that its own service was hampered 
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by the restriction preventing nonstop flights. The brief 
said: 

"The Bay Area has been compelled to wait for im- 
provement in its New York service until the needs of its 
rival city have been met. Fot it is at Los Angeles that 
the competitive pressure has been the greater and where 
the service improvements which are the chief fruits of 


competition always have been provided first." 


Nonstop jet service will bring about dramatic 
changes in the San Francisco Bay Area-New York air 
travel, American's brief added. The Boeing 707 cruises 
at 580 miles an hour compared to the 360 miles per hour 
for 2 DC-7. Jet speed will cut the 8 hours it now takes 
for an eastbound DC-7 nonstop flight to 4 hours 45 min- 
utes; westbound the flight will be reduced from 9 hours 
to 5 hours 45 minutes. 


American said the nonstop jet flights will stimulate 
both business and pleasure travel on the route and re- 
sult in increased airfreight shipments. It noted that a 


businessman, using jets, could complete a full day in 


New York, depart at 6:30 p.m. and arrive home in San 
Francisco at 9:15 p.m. 


The brief said that air transportation between San 
Francisco and New York is vital to both cities and merits 
the benefits of three-carrier competition. New York is 
San Francisco's leading passenger-mile market and its 
most important long-haul passenger market. San 
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Francisco is particularly dependent upon air transporta- | 
tion, generating 952.1 passengers per 1000 population, | 


higher than any other population center. | 


Unless American's restriction is removed it will be 


eliminated from the San Francisco-New York market, the 
| 


brief pointed out. "The public will associate jet speeds | 
with nonstop service almost automatically and will be even 


w 


more reluctant to accept one-stop service than it is today. 
| 


With only two carriers operating nonstop service, | 
American declared, the San Francisco-New York route has 
not been provided with adequate air service for either first 
class or coach passengers. It said that the argument made 
by TWA and United that the market would not support three 
nonstop carriers was unfounded. The CAB Examiner found 
that the Bay Area-New York route "will be among the top 
in future traffic growth," the brief added. | 
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[BOE 62] 


October 7, 19 
Karl [illegible] - NyYCP [year illegible] 


Reg. Dir. Pub. Rel. - LAXS 


I was pleased with the 707 pre-inauguration plans which Bud Sutherland 
presented here and the thought that went into them. I particularly like 
the LAX public relations plans which called for the 4 p.m. to midnight 
press flight to Arizona. There should be no thought of cutting these 
down to two, as this would dilute our effective spread of coverings, 
After all, the fact that we will take wives will cut down the number of 
press , radio and TV people to about 150 for the three flights and this is 
not even the full coverage I would like in this great area, 


Frank Burg, Bud Hess and I agree that it would 
a family day on a weekda: ; 

LAX and Thursday, Dec. 18 

which would reach a predomi 


Dec. 14 so the airpla: 

for several hours display up to about 2 p.m., 
ployee display from about 3 to 6 or 7 p.m. 
are necesssry for employees at this time b 
walk through - inspection time and not eno 
to prevent ruffled feelings, even with a dr 


Tom Barbour and I discussed the national press flights. We think that 
LAX and SFO should have separate flights. The LAX-NY flight could only 
take a few SFO area people and once again that city would be hanging on 
the tails of a LAX flight which would not be good for our relations up 
there. We have done nothing for the SFO 


stop to further emphasize the ability of the airplane, as well as to heighten 
interest again in the route case, 


William H. Hipple 
WHE; jf 
ce: Willis Player - NYCP 
Bud Sutherland-NYCP 


Bote - SFaS 
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D+ 30 


This will be the first appearance of the 707 in San Francisco, and 
consequently , we will play the "delivery" theme with heavy overtones 
to help in the service case. This can be worked out on the spot)and the 
length of time that the airplane will be on the ground will aid us heavily 
with the expanded planning. 


D+11 


We will push the departure from SFO--continuing the service case 
theme--and restrict the ORD arrival to the special deals which) will have 
been arranged. The same sort of thing will hold for the departure from 
ORD and the arrival at IDL. 


D+12-17 
The airplane based at IDL will restrict our efforts for special deals. 


D+18 


This will be intensively worked on because of the IDL-SFO nonstop. 
Although we are not planning to push any "record" aspects of these early 
training flights, it may be well to stress the IDL-SFO time, for obvious 
reasons. This will also offer us an excellent opportunity to show the turn- 
around features as it departs for Dallas. The DAL arrival, within the 
limits imposed by a non-AGF arrival, should be played for all it's worth. 
The broad pattern will follow the other arrivals. Once again, we will have 
plenty of time with the airplane. 


D+19 


The return portion of the trip--DAL-SFO-IDL--ought to be hypoed 
as much as possible, both from the standpoint of pure publicity|and the 
promotional aspects of the cargo. We should make special arrangements 
to publicize the SFO-IDL flying time. 


D +20-27 
If the plane goes to LAX and remains there for crew training, we 
could use it for spot jobs while there. If it stays at IDL, the same holds true. 


D +28 


The DAL-TUL trip will be notable only for the fact that this will be 
a Tulsa arrival. This will be another local planning job. 


D +29 


| 
The TUL-ORD should be routine, but the ORD stop should provide us 
with a chance to do some special-assignment work at that point. The LAX 
trip should be routine. 
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October 7, 19 
Karl [illegible] - NYCP [year illegible] 


Reg. Dir. Pub. Rel. - LAXS 


I was pleased with the 707 pre-inauguration plans which Bud Sutherland 
presented here and the thought that went into them. I particularly like 
the LAX public relations plans which called for the 4 p.m. to midnight 
press flight to Arizona. There should be no thought of cutting these 
down to two, as this would dilute our effective spread of coverings. 
After all, the fact that we will take wives will cut down the number of 
press, radio and TV people to about 150 for the three flights and this is 
not even the full coverage I would like in this great area. 


Frank Burg, Bud Hess and I agree that it would be quite useless to have 
a family day on a weekday, such as planned for Wednesday , Dec. 17, in 
LAX and Thursday, Dec. 18, in SFO. We feel that Sunday is the only day 
which would reach a predominant number of AA employees and their 
families. Obviously, this is because of weekday schedules and school hours. 
If possible, we propose that the schedule be moved up one day to Sunday, 
Dec. 14 so the airplane could fly down from SEA to SFO in the morning 
for several hours display up to about 2 p.m., then go on to LAX for em- 
ployee display from about 3 to 6 or 7 p.m. We do not feel that any flights 
are necesssry for employees at this time because they would dilute the 
walk through - inspection time and not enough employees could be flown 
to prevent ruffled feelings, even with a drawing system. 


Tom Barbour and I discussed the national press flights. We think that 
LAX and SFO should have separate flights. The LAX-NY flight could only 
take a few SFO area people and once again that city would be hanging on 
the tails of a LAX flight which would not be good for our relations up 
there. We have done nothing for the SFO press -- except for a [illegible] 
few -- in many years and we would want to cover the field widely when 
we inaugurate the jet, especially in view of the wide support we have re- 
ceived up there in connection with the route case. Even if nonstop SFO- 
NY authority is not granted, we could with a special flight such as this, 
make the trip from SFO to CHI to NY and return from NY to SFO non- 
stop to further emphasize the ability of the airplane, as well as to heighten 
interest again in the route case. 


William H. Hipple 
WHS; jf 
ec: Willis Player - NYCP 
Bud Sutherland-NYCP 
Goerteouw- £FoS 
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This will be the first appearance of the 707 in San Francisco, and 
consequently, we will play the "delivery" theme with heavy overtones 
to help in the service case, This can be worked out on the spot)and the 
length of time that the airplane will be on the ground will aid us heavily 
with the expanded planning. | 
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We will push the departure from SFO--continuing the service case 
theme--and restrict the ORD arrival to the special deals which) will have 
been arranged. The same sort of thing will hold for the departure from 
ORD and the arrival at IDL. 


D+12-17 
The airplane based at IDL will restrict our efforts for special deals. 


D+18 


This will be intensively worked on because of the IDL-SFO nonstop. 
Although we are not planning to push any "record" aspects of these early 
training flights, it may be well to stress the IDL-SFO time, for obvious 
reasons. This will also offer us an excellent opportunity to show the turn- 
around features as it departs for Dallas. The DAL arrival, within the 
limits imposed by a non-AGF arrival, should be played for all it's worth. 
The broad pattern will follow the other arrivals. Once again, we will have 
plenty of time with the airplane. 


D+19 


The return portion of the trip--DAL-SFO-IDL--ought to be hypoed 
as much as possible, both from the standpoint of pure publicity and the 
promotional aspects of the cargo. We should make special arrangements 
to publicize the SFO-IDL flying time. 


D +20-27 


If the plane goes to LAX and remains there for crew training, we 
could use it for spot jobs while there. If it stays at IDL, the same holds true. 


D +28 


The DAL-TUL trip will be notable only for the fact that this will be 
a Tulsa arrival. This will be another local planning job. 


D +29 

The TUL-ORD should be routine, but the ORD stop should provide us 
with a chance to do some special-assignment work at that point. The LAX 
trip should be routine. 
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ITEM 5 


Following is a narrative-style schedule of the first NC airplane, the 
one which Public Relations and Sales will have for use beginning Dec. 15. 


LAX 

In LAX, Hipple has asked for three flights, for metropolitan press, 
radio and TV people, and suburban and county press. He has not specified 
a destination, but perhaps he might be interested in labeling his flights 
"Christmas in Arizona," complete with a trip to Tucson for an evening of 
dinner, entertainment and dancing for press and wives or girl friends. We 
could consult with the Tucson people and find out what local touches could 
be added -- things that make Christmas in Arizona different from Christ- 
mas in other places. Santa Claus on airplane, Christmas-type handouts. 


The schedule would go something like this: Leave LAX 4:00 p.m., 
arrive TUS 6:00 p.m. A full evening of activity in Tucson, arriving back 
in LAX no later than midnight. The over-all effect should be a tremendous 
feeling of speed and comfort in accomplishing so much in such a short time. 
Also, the contract between LAX and TUS is dramatic enough to give the 
guests a feeling of having really been to a different place. 


The daylight hours preceding these flights on all three days should be 
devoted to hour-long courtesy flights over "Old Mexico," and walk-throughs 
for the following groups: Employees -- perhaps only walkthroughs, but maybe 
including several actual flights for management designated by the Western 
Regional offices. Travel Agency Principals and/or Employees--we might 
want to invite not only the principal of the travel agency, but also might ask 
him to bring along two or three agency employees of his choosing. Com- 
mercial accounts--Again the size of the aircraft should make it possible to 
cover practically every important commercial account in the L.A. area. 
Depending on the number of these, we should consider inviting the ''second 
person” at all of these accounts. In many places I believe that an assistant, 
and in some cases even a secretary has considerable control of the business. 
Press--Press here means secondary element of the working press, i.e. boys 
from the copy and photo desks, assistants to aviation and travel editors, re- 
write people, business and financial desk, etc. (Managing, City and Sunday 
editors to be taken care of on Arizona flights, also Airport reporters or 
precinct reporters responsible for airport coverage). 


For the aforementioned groups there should be a continuous buffet from 
start to conclusion. Important contacts in all areas can be solidified in large 
volume, and although the cost may double similar enterprises in past years, 
I believe it is justified, as we're talking about a lot more than double the air- 
plane. 

SFO 

3 Duplicate PR flights with same destination. (Husbands and wives). 
Only two nights. Days to be used in SFO as in LAX for Sales (travel agents 
and commercial accounts) and lesser newspaper contacts. Also; Barbour 
should be asked to provide a list of citizens prominent in politics and in the 
service case, knocking out maybe one press flight to Arizona. In this case 
it seems wise to play large to the political and civic figures. 
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RECOMMENDATION FOR ADMIRAL APPOINTMENT | 


Instructions: Person making recommendation will fill out form completely in dup- 
licate; use duplicate as file copy..Original will be routed for approvals as 
follows: (1) to District Sales Manager in whose territory proposed 
Admiral resides, (2) to Regional Vice President-Sales, (3) then to 
Admiralty Board, c/o General Sales Office, New York City, (4) when 
finally approved, will be returned with Admiral Card (certificate will 
be shipped separately) to District Sales Manager, (5) after presenta- 
tion, return to Admiralty Board with T237, showing information re- 
quested. | 


SHOULD RECOMMENDATION NOT BE APPROVED, OFFICE DISA PPROVING 
WILL RETURN TO ORIGINATOR WITH COMMENTS. 


Name: Howard - Waldorf Date of Recommendation 6/15/57 
First Middle Last | 


lias City: Oakland, Calif. 


Se eee 


Position Manager, Aviation Divison __ Manager, Publicity Department 
Firm Address: Street and No 1320 Webster Street H 


City Oakland Postal Zone _12_ State California 


Is the proposed a high-ranking legislative or ee 
civic leader? _X (yes) (no) 


| 
Business Connection Firm _ Oakland Chamber of Commerce | 
| 


Briefly explain 

Is the proposed a key officer of an outstanding | es 

or industrial concern? (yes) X (no) 
| 


Does the proposed personally travel frequently =r 
on AA? (yes) X (no) 


Estimate how frequently _Two-three times annually. | 


Does the proposed influence the routing of passengers __ | 
or freight by air in his organization X (yes) (no) 


Does the proposed or his company affiliate have —— 
an ATP? X (yes) (no) 


If yes, what airline _ UAL 
Who proposed this candidate for membership? _J. E. Watkins 


Other comments _ 25 years as a newspaperman and aviation writer 
prior to joining the Oakland Chamber of Commerce in his |present 
capacity in 1945. | 


Signature of Employee Making Recommendation: Position: Zone. Sal es Manager 
To Be Presented By: J. E. Watkins 


* * * * * 
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RECOMMENDATION FOR ADMIRAL APPOINTMENT 


Instructions: Person making recommendation will fill out form completely in dup- 
licate; useduplicate as filecopy...Original will be routedfor approvals as 
follows: (1) to District Sales Manager in whose territory proposed 
Admiral resides, (2) to Regional Vice President-Sales, (3) then to 
Admiralty Board, c/o General Sales Office, New York City, (4) when 
finally approved, will be returned with Admiral Card (certificate will 
be shipped separately) to District Sales Manager, (5) after presenta- 
tion, return to Admiralty Board with T237, showing information re- 
quested. 


SHOULD RECOMMENDATION NOT BE APPROVED, OFFICE DISAPPROVING 
WILL RETURN TO ORIGINATOR WITH COMMENTS. 


Name: Eveleth E. Hayden Date of Recommendation 5-27-57 
First Middle Last 
ee City: Oakland 


Business Connection: Firm Alameda County Industries, Inc. 
Position: Secretary-Manager 
Firm Address: Street and No _ 3124 East 14th Street 
City _ Oakland Postal Zone ___—«=- State California 


i. Is the proposed a high-ranking legislative or pA 
civic leader? (yes) xx_(no) 


Briefly explain But because of the nature of his work for the major 
firms in Alameda County, Mr. Hayden is well acquainted with both 


legislative and civic leaders. 


Is the proposed a key officer of an outstanding ee 
or industrial concern? xx (yes) * (no) 


Does the proposed personally travel frequently ——. 
on AA? (yes) xx_(no) 
Estimate how frequently No travel 


Does the proposed influence the routing of passengers Paes. 
or freight by air in his organization (yes) xx_(no) 


Does the proposed or his company affiliate have an ty 
ATP? (yes) xx _(n0) 
If yes, what airline 


Who proposed this candidate for membership?__C. C. Champion II 


Other comments Mr. Hayden has been of considerable assistance 
with every docket before the CAB - giving support for AAL. He has 
enlisted the aid of all manufacturing associations in Alameda and 
Contra Costa Counties for docket #5903. 


Signature of Employee Making Recommendation: /s/ C. C. Champion 
Position: Sales Representative 


To Be Presented By: C. C. Champion I 


* * * * * 
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AMERICAN AIRLINES | 


* OK Ok | 


June 5, 1957 | 


Mr. Kenneth Brown, Manager 

San Mateo Chamber of Commerce 
23 Second Street 

San Mateo, California 


Dear Mr. Brown: 


Enclosed you will find a copy of the recommendation | 
sent to the Chairman of the Civil Aeronautics Boar utics Board by 


the San Francisco Chamber of Commerce, recommending) 


that they expedite the hearing on the San Francisco-New 
York non-stop service. 


Should you care to use this form, or something simi- 
lar, it is quite in order to do so. | 


We would appreciate your sending five copies to the | 
Civil Aeronautics Board, one to each Senator, and one to 
your Congressman, | 


We certainly appreciate your efforts in this matter. 
Will you please send me a copy of your letter. ! 


Thank you. 
Sincerely yours, 


/s/ Juan Mir 


Juan Mir 
Sales Representative 
JM: mw 


Enclosure 
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SAN FRANCISCO CHAMBER OF COMMERCE 
San Francisco 4, California 


Office of the President 


May 24, 1957 


The Honorable James Durfee 
Chairman 

Civil Aeronautics Board 
Washington 25,D.C. 


Subject: Severance and expedited 
Hearing San Francisco- 
New York non-stop service - 
CAB Docket No. 5903 


My dear Mr. Durfee: 


The San Francisco Chamber of Commerce, by action 
of its Board of Directors at a regular meeting on the 23rd 
day of May 1957, supports the efforts of the San Francisco 
Public Utilities Commission to obtain an expedited hearing 
before the Civil Aeronautics Board in Docket No. 5903 on 
additional non-stop service between San Francisco and New 
York. 


This action is limited to the matter of an expedited 
hearing and is not to be construed as an expression of pref- 
erence for any particular carrier. 


We respectfully request that the position of the San 
Francisco Chamber of Commerce be made part of the rec- 
ord in this proceeding. 


Respectfully yours, 


E. D. Maloney 
President 
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William S. Mailliard 
* KOK * KOK 


CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 


23 February 1959 


Mr. Thomas Gray, Manager 
DOWN TOWN ASSOCIATION 
57 Post Street 

San Francisco, California 


Dear Tom: 

Thank you for your letter of February 19, concerning 

the third San Francisco-New York nonstop carrier case 

before the Civil Aeronautics Board. 

Ever since this matter was first brought to my attention, 

I have taken every possible step in an effort to impress | 

upon the CAB the necessity for expeditious handling of | 

this case and I am planning to appear personally at the 
_ time of the oral argument. 

With best wishes, 


Sincerely , 


Member of Congress 
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AMERICAN AIRLINES 
918 Sixteenth Street, N. W. 
Washington 6, D.C. 


March 6, 1959 


Mr. Thomas Gray 

Executive Secretary 

Downtown Association of 
San Francisco 

57 Post Street 

San Francisco 4, California 


Dear Tom: 


I understand that Congressman Mailliard has ad- 
vised you that he will make oral argument in the Non- 
stop Case. Thanks once more for your assistance in 
this matter. You have always been most generous with 
your time and effort. 


I also want to extend my congratulations and best 
wishes to you on your recent appointment as Director 
of the San Francisco Bay Area Rapid Transit District. 
This is recognition of your many years of sincere and 
energetic civic achievements. 


Llook forward to seeing you very soon. 


Best wishes, 


Charles L. Strickler 
Assistant to Vice President 


[RECEIVED - balance of 
stamp illegible] 


December 5, 1957 


Mr. Albert E. Schlesinger 

Vice President 

San Francisco Downtown Association 
57 Post Street 

San Francisco 4, California 


Dear Mr. Schlesinger: 

We have had the privilege of reading the transcript 

of the presentation made by San Francisco to the Civil 
Aeronautics Board on December 2, and congratulation 
you on the effective representation of your city. 

The presentation was excellent. 


Sincerely yours, 


C.W. Jacob 
CWJ: MC 


bec Messrs. Bone 
Shipley 
Coon — 
Holden 
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AMERICAN AIRLINES 
918 Sixteenth Street, N. W. 
Washington 6, D.C. Sep 2 -20h0 


February 13, 1958 


Mr. Charles C. Miller 

Manager - Transportation Dept. 
Chamber of Commerce 

333 Pine Street 

San Francisco 4, California 


Dear Charlie: 


At last'I have had an opportunity to go through your 
exhibits submitted in the reopened Trans-Pacific Cer- 
tificate Renewal Case, Docket No. 5030 Et Al to consider 
which of that type material might go into your exhibits 
in the San Francisco-New York nonstop case. Attached 
hereto are comments, page by page. I hope they are clear. 
Please call me if you wish to discuss any of them or any 
other matters relating to your exhibits. Of necessity 
there will be some duplication of this date in the City's 
exhbits but in different style and form. 


One important thing that you may be able to develop 
is the story of the Bay Area's future plans for economic 
expansion. San Francisco has certainly had an impres- 
sive growth trend in the past, and hopefully you can de- 
velop a story on how the area will expand in the future. 


If we can be of any assistance to you in anyway, please 
let me know. Iam looking forward to seeing you soon. 


Best regards, 


/s/ Charlie 


Charles L. Strickler 
Assistant to Vice President 


Enclosure 
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[9083] 
[Received Feb. 1, 1958, 
Transportation Dept.] 
COMMENTS ON SAN FRANCISCO CHAMBER 
OF COMMERCE EXHIBITS TO BE USED IN 
SAN FRANCISCO-NEW YORK NONSTOP CASE 


Pages 3 and 4 
Leave as is. These pages do not relate directly to 


San Francisco-New York but do help to build up San Fran- 
| 


cisco/Oakland as an important area. 


Pages 4(?) and 5 

Do not think they apply in this case. We do at some 
point, however, want to develop San Francisco as the gate- 
way to the Orient. Whether it is in the Chamber's ex- 
hibits or in the City's exhibits can be determined later. | 
Iam inclined at this point to think it should go in the City's 


exhibits. 


Page 6 and 7 
We are going to have to develop an extensive story on 


what San Francisco has done and plans to do in preparation 
for the jet age. I am inclined to think this should go in the 

| 
City's exhibits. 


Pages 8 and 9 
Don't believe these contribute much. 


Pages 10 and 11 
You will want to revise the 1955 figures to reflect the 


latest sales management. I suppose you will want to take 
another look at 1960 to see if your past estimates still stand. 
co— (On the subject of population and area, an important 
point which must be developed is the fact that all of north- 
ern California, and perhaps an ever larger area, will be| 


benefited by an additional carrier between San Francisco 
| 
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and New York. This can be developed in the form of a map 
showing the area and a comparison of the elapsed times of 
present routings versus routings utilizing jet nonstops. 
This we will develop and, I believe, should go in the 


[9084] 

as an-important area. 
Pages 4(?) and 5 

Do not think they apply in this case. We do at some 
point, however, want to develop San Francisco as the gate- 
way to the Orient. Whether it is in the Chamber's exhibits 
or in the City's exhibits can be determined later. Iam in- 
clined at this point to think it should go in the City's exhibits. 
Page 6 and 7 

We are going to have to develop an extensive story on 
what San Francisco has done and plans to do in preparation 
for the jet age. Iam inclined to think this should go in the 
City's exhibits. 
Pages 8 and 9 

Don't believe these contribute much. 
Pages 10 and 11 

You will want to revise the 1955 figures to reflect the 
latest sales management. I suppose you will want to take 
another look at 1960 to see if your past estimates still stand. 


3ho— (On the subject of population and area, an important 
point which must be developed is the fact that all of north- 
ern California, and perhaps an even larger area, will be 


benefited by an additional carrier between San Francisco 
and New York. This can be developed in the form of a map 
showing the area and a comparison of the elapsed times of 
present routings versus routings utilizing jet nonstops. 
This we will develop and, I believe, should go in the City's 
exhibits). 


aps /Page 12 
If you have later figures, you will want to bring this ex- 
hibit up to date. 
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Page 13 
Instead of showing the number of new and expanded in- 


/ dustries by year--which shows a decline--I suggest if you 
have the data that you show the total number of establish+ 
ments by year, which will show an increase in number each 
year. If this is too difficult, perhaps an increase in total 
establishments, say from 1945 or 1946 to the present, can 
be shown.” If you have the number of employees in these | 
industries, it would probably show an impressive increase. 
Pages 14 and 15. | 

a These are good and should be brought up to date if | 

figures are available. | 
vy Page.16 
This exhibit is important when expanded to reflect the 
mber of branch offices or other ties they have with spe- 
ui ,/cifically New York. Conversely, it will be most helpful if 
you can develop the number of branch offices located in | 
San Francisco with home offices in New York--the type of 
information contained in pages 38-43 and 48-61 but with 
reference to New York. 
vPage 17 | 
Unless this is tied in some way with New York, can' 
see that it contributes much. 
“Page 18 
This is good and should be up-dated if possible. 
Page 19 


Should be revised to reflect tie with New York. 
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Pages 20 and 21 
TAs This is good but do you have figures to show expan- 


sion or increase? Also later figures if available. 
age 22 
Add later figures if available. 


[9086] 
Page 23 
No comment. 
/ Pages 24 - 27 

Unless these are tied to New York in some specific 
way--have trouble seeing their value in this case. Iam 
not saying these should not go in, but they suggest a 
stronger tie with Washington than with New York. 

ages 28 and 29 

If later figures are available, should be brought up 
to date. 
Page 30 

This is good and you will probably want to revise if 
later figures are available. 
Page 31 

Don't believe this applies in this case. 
Pages 32 and 33 

You will want to reflect latest figures. 
Pages 34 - 61 

As stated with reference to page 16, you will want to 
prepare this type of community of interest between San 
Francisco and New York specifically. 
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AMERICAN AIRLINES 
918 Sixteenth Street, N. W. 
Washington 6, D.C. 


June 4, 1958 


Mr. Charles C. Miller 

Manager, Transportation Dept. 

San Francisco Chamber of Commerce 
333 Pine Street 

San Francisco 4, California 


Dear Charlie: 


Attached is the list of prospective witnesses that 
you, Frank, and I compiled during my last visit to San 
Francisco. I am still attempting to get on paper the 
type of information we want from these people and the 
form or questionnaire to be used in obtaining it. At 
this time I propose to be in San Francisco next week 
to work on this subject and hope to have the questions 
and forms with me. 


Looking forward to seeing you, 
Best regards, 


/s/ Charlie 


Charles L. Strickler 
Assistant to Vice President 


Enclosure 


[RECEIVED] 
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AMERICAN AIRLINES 
* KOK 
918 Sixteenth Street, N. W. 


Washington 6,D.C. 
* OK 


[RECEIVED stamp] 


June 5, 1958 


Mr. Frank J. Needles 
Deputy City Attorney 

City Hall 

San Francisco 2, California 


Mr. Charles C. Miller 

Manager, Transportation Dept. 

San Francisco Chamber of Commerce 
333 Pine Street 

San Francisco 4, California 


Dear Frank and Charlie: 


Attached is a tentative outline of questions and items 
of information which, after your comments are received, 
can be mimeographed and used in interviewing the pros- 
pective user witnesses. I will be in San Francisco next 
week, and we can sit down and finalize these before mimeo- 
graphing. These are not necessarily the questions nor 
order in which they will be asked of the witnesses on the 
stand but are questions that can give us basic information 
in determining whether the.prospect will make a good wit- 
ness. 


In interviewing prospective user witnesses for the San 
Francisco-New York Nonstop Case, perhaps the first and 
crucial question to be covered is whether the particular 
company , association, or individual has had difficulty in 
obtaining space on desired nonstop service to New York. 

If the answer is no, the prospect would contribute little, 

if anything, as a witness, unless something unusual turns 
up in the interview that would be worthwhile in bringing 
out--such as a priority arrangement with TWA or United-- 
and in all probability should not be used. 
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If the prospective witness has had difficulty in obtain-~ 
ing nonstop space, it is hoped that he will have some form 
of records to prove his difficulties (see item 7 of attached) 
rather than having to rely on assertions. 


[9089] 


In interviewing the prospective witnesses it may be 
necessary for us to develope with them the advantages and 
necessity of San Francisco receiving a third nonstop car- 
rier to New York. We may have to review the entire back- 
ground leading up to the urging of an immediate hearing on 
this matter. For example: the lag and inadequacy of sery- 
ice San Francisco has suffered; the fact that San Francis¢co- 
New York as early as 1938 and 1940 had in effect three car- 
riers in the market but as a result of the evolution of equip- 
ment this has been gradually reduced to two, which in the 
nonstop (DC-7) era has resulted in this market becoming 
non-competitive since TWA has never provided truly com- 
petitive service with United, whereas, Los Angeles has had 
and will continue to have fully competitive service by three 
nonstop carriers; the fact that the two existing nonstop car- 
riers have neglected San Francisco's cargo need to New 
York, whereas, Los Angeles has received a full pattern of 
cargo service with several all-cargo flights; the fact that 
if a third San Francisco-New York nonstop is not author- 
ized, San Francisco will lag behind Los Angeles in receiy- 
ing the more critical jet nonstop service; and so forth. | 


We can discuss all of this more thoroughly next week. 
I am looking forward to seeing you both. 


Best regards, 


/s/ Charlie 


Charles L. Strickler 
Assistant to Vice President 


CLS: sp 


Enclosure 
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Office Of The Mayor 
San Francisco GEORGE CHRISTOPHER 


[RECEIVED stamp] 
January 30, 1959 


The inauguration, on January 25, 1959, of jet nonstop 
service between Los Angeles and New York brings into 
reality the fears San Francisco has long been expressing 
to the Civil Aeronautics Board in its effort to obtain a 
third nonstop carrier to and from New York which could 
provide the earliest nonstop jet service. We in no way 
minimize the desirability and necessity of Los Angeles re- 
ceiving nonstop jet service to and from New York. 


The City's and my concern is predicated upon the ad- 
verse effect, the absence of similar air service between 
San Francisco and New York, will have on the economy of 
not only San Francisco but all of Northern California. 


The attached editorial from the San Francisco Exam- 
iner, dated January 23, 1959, clearly defines the type of 
injury that San Francisco predicted would occur if the San 
Francisco-New York market did not receive nonstop jet 
service on or near the same date the Los Angeles-New 
York market received such service. The enclosed ad- 
vertisement of Pan American from the New York Times 
dated January 26, 1959, proves conclusively that San Fran- 
cisco's fears were justified. The advertisement expresses 
the advantage of a routing of traffic between the East Coast 
and the Pacific and the Orient through the Los Angeles 
gateway rather than the San Francisco gateway. Thus, the 
loss of this and other traffic placed in jeopardy the status 
of San Francisco as a major air transportation center and 
will unquestionably strip from San Francisco its hard-fought- 
for leadership as the gateway to the Pacific and the Orient. 


This deterioration will spread and grow unless remedial 
action by the Civil Aeronautics Board is taken forthwith inthe 
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San Francisco-New York Nonstop Case. 


For nearly two years San Francisco has pleaded the | 
nonstop air deficiencies and needs between New York and| 
San Francisco, serving Northern California. The enclosed 
statement of procedural steps that have thus far been in- | 
volved in the San Francisco-New York Nonstop Case shows 


that the case has not been "expedired" as ordered by he 
Civil Aeronautics Board in January, 1958. 


It has now been over two and a half months since the | 


briefs were filed with the Examiner. We do not in any w: 
wish to be critical of the Examiner, being aware of the im- 
portance of the issue involved. However, after his initial 
decision there are other procedural steps such as, excep+ 
tions, briefs to the Board, oral argument, and the final de- 
cision. Unless the initial decision is submitted reasonably 
soon and unless the further procedural steps are truly ex- 
pedited, the broadening gap between San Francisco-New 
York and Los Angeles-New York air service will most 
surely result in irreparable injury to San Francisco and 
Northern California. | 

Your fullest consideration of this letter and the at- | 
tachments is urgently requested. 


With every good wish, lam 


Sincerely, 


GEORGE CHRISTOPHER, 
Mayor. 
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STATE OF CALIFORNIA 


2 


Governor 
Edmund G. Brown (Pat)-Democrat 


Senators 
Party 


Clair Engle Dem. Red Bluff 


(Former Representative. 


Won seat vacated by 
Wm. Knowland) 


Thomas H. Kuchel Rep. Ansheim 


Representatives 
Party 
Dem. 


District 
First 


Home 


Clement W. Miller Corte Madera 


(7) 


Harold Johnson Dem. Roseville 
(Won seat vacated by Clair Engle) 


(19) 


John E. Moss, Jr. Sacramento (6) 


William S. Mailliard San Francisco 


John F. Shelley 


Dem. San Francisco 


John F. Baldwin Rep. Martinez (2) 


Jeffery Cohelan Dem. 
(Won seat of John Allen, 

George P. Miller 

J. Arthur Younger 


Berkeley 
Republican) 


Dem. Alameda 
Rep. San Mateo 


Counties 


Del Norte, 
Humboldt, Lake, 
Marin, Menodocino, 
Napa, Sonoma 


Alpine, Amador, 
Butte, Calaveras, 
Eldorado, Inyo, 
Lassen, Mariposa, 
Modoc, Mono, 
Nevada, Placer, 
Plumas, Shasta, 
Sierra, Siskiyou, 
Tehama, Trinity, 
Tuoloumne 


Colusa, Glenn, 
Sacramento, 
Sutter, Yolo, Yuba 


City & County of 


San Francisco 


City & County of 


San Francisco 


Contra Costa, 
Solano 


Alameda 


Alameda 
San Mateo 


a 1865 


District 
First 


Tenth 


Eleventh 


Twelfth 


Clement W. Miller 


Harold Johnson 
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Party 
Dem. 


Home 
Corte Madera 


Dem. Roseville 


(Won seat vacated by Clair Engle) 


John E. Moss, Jr. 


William S. Mailliard 
John F. Shelley 


John F. Baldwin 


Jeffery Cohelan 
(Won seat of John Allen, Republican) 


George P. Miller 
J. Arthur Younger 
Charles S. Gubser 


John J. McFall 


B. F. Sick 


Rep. San Francisco 


Dem. San Francisco 


Rep. Martinez 


Dem. Berkeley 


Dem. Alameda 
Rep. San Mateo 


Rep. Gilroy 
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Counties 
(7) Del Norte, 
Humboldt, Lake, 
Marin, Mendocino, 
Napa, Sonoma 


(19) Alpine, Amador, 
Butte, Calaveras, 


Eldorado, Inyo, 
Lessen, Mariposa, 


Modic, Mono, 
Nevada, Placer, 
Plumas, Shasta, 
Sierra, Siskiyou, 
Tehama, Trinity, 
Tuolumne 


(6) Colusa, Glenn, 
Sacramento, 
ve Yolo, Yuba 


City & County of 


San Francisco 


City & County of 
San Francisco 

(2) Contra Costa, 
Solano 
Alameda 


Alameda 
San Mateo 


San Benito, 
Santa Clara, 
Santa Cruz 
San Joaquin, 
Stanislaus 
Fresno, Madera, 
Mercad 

| 
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PROCEDURAL STEPS IN SAN FRANCISCO-NEW 
YORK NONSTOP CASE D.N. 9214 


In May 1957, the City of San Francisco and American 
Airlines filed motions for an expedited hearing on the single 
issue of an additional San Francisco-New York nonstop air 
carrier. 


The CAB in June 1957 denied said motions but, due to 
the allegations contained therein, directed its staff to make 
a study of the San Francisco-New York nonstop route struc- 
ture and service. 


In January 1958, the Board, after completion of its 
staff's study, directed that an expedited hearing be held on 
the sole issue of an additional San Francisco-New York 
nonstop air carrier. 


It was not until April 19 58 that the Board denied peti- 
tions for reconsideration of TWA and United which opposed 
such a hearing. 


On April 29, 1958, a pre-hearing conference was held. 
At this conference, the hearing date was set for July 8, 1958. 


In June 1958, at the request of United and TWA, the 
hearing was delayed with the civic presentations to com- 
mence on July 30 and the carrier presentations delayed 
until September 9, 1958. (The reason for the gap between 
July 30 and September 9 is due to the August vacation 
schedule of the CAB.) Thus the strategic delay of three . 
weeks in the start of the hearing caused a critical delay of 
two months in the conclusion of the hearing. 


Pleadings of the City of San Francisco and American 
Airlines for reconsideration of the delayed procedural dates 
were denied. 


On September 18, 1958 the hearing was concluded, and 
on November 10, 1958 priefs were filed with the Examiner. 


["Examiner" editorial and Pan American advertise- 
ment were included in the letters to the Senators 
and Congressmen.] 
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OX MONDAY, the day after American Airlines 
began jet passenger service between Los An- 
geles and New York, full page newspaper adver- 
tisernents were taken in the two cities by that great 
international carrier, Pan American World Air- 
ways. 


The Pan American advertisements congratu- 
lated American Airlines for linking the two coasts 
by jet, then pointed out that the American Airlines 
jets connected with its own fast services to Europe 
and the Orient. 


The New York advertisement told the public 
there: 


“Shortly after landing in Los Angeles you can 
be snugly settled in 2 Pan Am ‘Super-7’ Clipper— 
winging your way to Hawaii, and the exotic cities of 
the Orient. Thus, in one sweeping move, travel time 
betwecn our east coast and the garden spots of the 
Pacific will be cut 20 per cent.” . 


This was commendable enterprise on the part 
of Pan Am. Its business is carrying people. It knows 
the publie likes the fastest ride with the fewest 
stops. So it told New Yorkers: For the fastest trip 
to the Orient, go via Los Angeles. 


Pan Am has deep roots and a large stake in 
San Francisco. We are certain it would have been 
delighted to tell New York of a similar new fast 
service to the Orient via San Francisco. 


It could not. San Francisco does not yet have 
transcontinental jet service—thanks to past mis- 
takes and current wretched delays within the Civil 
Aeronautics Board. 


So there has come to pass the economic harm 

to San Francisco of which we have so long warned. 

_ San Francisco has traditionally been the gateway 

througit which the largest single portion of air 

travel has moved to the Orient. That gateway domi- 

nance is of inestimable importance to San Fran- 

cisco’s commercial life. And it is gravely threatened, 

if it is not actually slipping away. Traffic once lost 
can be regained only by a prodigious effort. 


San Francisco has not suffered this blow be 
ror of meers ay: eve net vareres & peceere 

conduct of a regulatory body in Washington. . 
That's what makes it intolerable. ¥ : 
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May 24, 1957 


The Honorable Thomas H. Kuchel 
Senate Office Building 
Washington 25, D. C. 


Subject: Severance and expedited 
Hearing San Francisco- 
New York non-stop service 
CAB Docket No. 5903 


My dear Senator Kuchel: 


Attached is a copy of the letter of the San Francisco 
Chamber of Commerce to the Civil Aeronautics Board 
supporting the San Francisco Public Utilities Commis- 
sion in the above entitled matter. 


It is our understanding that you have been furnished 
copies of the resolution of the Board of Supervisors of 
the City and County of San Francisco and the Public 
Utilities Commission. The Chamber's action is in sup- 
port thereof. 


We respectfully enlist your cooperation to the fullest, 
extent in securing an expedited hearing in this matter 
which is so vitally important to San Francisco and north- 
ern California. 


Respectfully yours, 


E. D. Maloney 
President 


Same letter was sent to: 
Senator Knowland, Congressmen Mailliard, Shelley , 
Younger, Allen, Scudder, Baldwin, Miller. 
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May 24, 1957 


The Honorable James Durfee 
Chairman 

Civil Aeronautics Board 
Washington 25,D.C. 


Subject: Severance and expedited 
Hearing San Francisco- 
New York non-stop service - 
CAB Docket No. 5903 


My dear Mr. Durfee: 


The San Francisco Chamber of Commerce, by action 
of its Board of Directors at a regular meeting on the 23rd 
day of May 1957, supports the efforts of the San Francisco 
Public Utilities Commission to obtain an expedited hear- 
ing before the Civil Aeronautics Board in Docket No. 5903 
on additional non-stop service between San Francisco and 
New York. 


This action is limited to the matter of an expedited 
hearing and is not to be construed as an expression of 
preference for any particular carrier. 


We respectfully request that the position of the San 
Francisco Chamber of Commerce be made part of the rec- 
ord in this proceeding. 


Respectfully yours, 


E.D. Maloney 
President 


Copy of this letter to: 
Senator Knowland, Congressmen Mailliard, Shelley, 
Younger, Allen, Scudder, Baldwin, Miller 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 


May 27, 1957 


ee a 


I shall be happy to do what I can in the further- 
ance of additional non-stop service between San Fran- 
cisco and New York. 


Attached is a copy of a letter that I have forwarded 
to the Civil Aeronautics Board on this subject. 


Cordially yours, 


/s/ J. Arthur Younger 


J. Arthur Younger, M. C. 
9th District, California 


Mr. E. D. Maloney, President 

San Francisco Chamber of Commerce 
333 Pine Street 

San Francisco, California 


JAY:1d 
Enclosure 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 


May 27, 1957 


Dear Mr. Durfee: 
In Re: CAB Docket No. 5903 


I sincerely hope that the Civil Aeronautics Board 
will give prompt hearing to the above application. 


The San Francisco International Airport now orig- 


inates over'a million passengers a year, and the addi- 
tional non-stop service to New York is needed. 
Cordially yours, 


J. Arthur Younger, M. C. 
9th District, California 


Hon. James Durfee, Chairman 
Civil Aeronautics Board 
Washington 25, D.C. 


JAY:1d 
cc: Mr. E.D. Maloney 
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UNITED STATES SENATE 
Committee On 
Interior and Insular Affairs 


Mr. E. D. a 


San Francisco Chamber of Commerce 
333 Pine Street 
San Francisco 4, California 


May 27, 1957 


Dear Mr. Maloney: 


Thank you very much for your letter of May 24 
relative to CAB Docket No. 5903. 


I have been discussing this with representatives of 
the City of San Francisco, and I have now been assured 
by the Civil Aeronautics Board that the motion filed by 
American Airlines urging an expedited hearing will re- 
ceive the Board's most careful consideration subse- 
quent to May 28, the date on which answers to Amer- 
ican's motion are due. 


Sincerely yours, 


/s/ Thomas H. Kuchel 


Thomas H. Kuchel 
United States Senator 


[Stamp] JUN 3 1957 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D. C. 


May 28, 1957 


Mr. E. D. Malotey 

President 

San Francisco Chamber of Commerce 
San Francisco 4, California 


Dear Mr. Maloney: 


Thank you for your letter of May 24 to which you at- 
tached a copy of a letter to the Civil Aeronautics Board 
in support of immediate consideration of American Air- 
lines' application for non-stop service between San Fran- 
cisco and New York. 


I have written to the Civil Aeronautics Board express- 
ing my interest in the status of this application, and I 
shall be pleased to write to you again as soon as I have 
a reply. 


Cordially yours i 


/s/ John J. Allen, Jr. 
John J. Allen, Jr. 
JJA/sc-1 
85/22-28 


[Stamp] JUN 3 1957 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 


May 28, 1957 


Mr. E. D. ee President 


San Francisco Chamber of Commerce 
San Francisco 4, California 


Dear Mr. Maloney: 
Thanks very much for your kind letter of May 


twenty-fourth. It is thoughtful of you to urge hearings 
upon CAB Docket No. 5903. I have already received 


considerable correspondence upon this subject and have | 
written the Civil Aeronautics Board urging the schedul- | 


ing of hearings upon this docket. 
With kindest regards, 
Sincerely yours, 


/s/ John F. Baldwin 
JOHN F. BALDWIN 


Representative in Congress 


Sixth District 


[Stamp] JUN 3 1957 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 


May 28, 1957 


Mr. E. D. Maloney, President 

San Francisco Chamber of Commerce 
San Francisco 4, California 

Dear Mr. Maloney: 


I have your letters of May 24 relative to American 


Airlines application presently pending before the Civil 
Aeronautics Board for nonstop service between San 
Francisco and New York. 


This matter was brought to my attention early last 
week and I immediately got in touch with officials of the 
Civil Aeronautics Board. In the meantime, I have also 
written Mr. Durfee, the Chairman of the Board express- 
ing my interest and requesting that I be kept advised. I 
will continue to keep in touch with the matter. 


Assuring you of my desire to cooperate with you and 
with best wishes, lam, 


Very sincerely yours, 


/s/ Hubert B. Scudder 


[Stamp] JUN 4 1957 
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JOHN F, SHELLEY 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 


May 28, 1957 


Mr. E. D. ee President 


San Francisco Chamber of Commerce 
883 Pine Street 
San Francisco, California 


Dear Mr. Maloney: 


This will acknowledge receipt of your letter of 
May 24 with a copy of the letter of the San Francisco 
Chamber of Commerce to the Civil Aeronautics Board 
supporting the San Francisco Public Utilities Commis- 
sion in the matter of the severance and expedited hear- 
ing by the CAB on their Docket 5908. 


I have been meeting with representatives of Amer- 
ican Airlines, Inc. over the past two weeks and am in- 
formed on the ramifications of this request by American. 
Enclosed with this letter is a copy of my letter to the 
members of the Civil Aeronautics Board. As soon as I 
hear further from the Board, I will advise you. 

With kind regards, Iam 

Sincerely yours, 
/s/ John F. Shelley 


M.C. 


[Stamp] JUN 3 1957 
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JOHN F, SHELLEY 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 


May 28, 1957 


Mr. Chan Gurney | 
Civil Aeronautics Board 
Washington, D.C. 


Dear Mr. Gurney: 


This letter is addressed to you in connection with the motion of 
American Airlines, Inc. to sever and set down for immediate hearing the 
San Francisco-New York nonstop portion of its application in Docket No. 
5903. 


In this request for an immediate hearing before the Civil Aero- 
nautics Board on this part of the American Airlines application, I believe 
the company is fully justified in asking for a hearing in view of develop- 
ments since the time of the original hearings and particularly in view of 
the fact the Board did not pass upon the question of whether there was a 
need for an additional nonstop carrier in the market. San Francisco on 
a national basis is the most important air market with only two nonstop 
carriers between New York and San Francisco. As one who travels quite 
a bit between the East Coast and San Francisco, I understand this lack of 
service personally and the effect it has on passengers wishing to make a 
quick and convenient trip between San Francisco and New York. 


I trust the Board will see fit to at least grant the petitioner, Amer- 
ican Airlines, Inc., an immediate opportunity to be heard on this matter 
and that when the Board does set this for hearing you will notify me of 
the time and place where it will take place. Iam very vitally interested 
in the matter of inadequate service now being offered to air travelers be- 
tween the two cities and would like to add that I would be happy to meet 
with you and the other members of the Board at any time to discuss this 
situation with you. 


In the knowledge that you will give this request your earnest con- 
sideration and as a native San Franciscan and a Representative of San 
Francisco in the Congress, I know you will give my letter your prompt 
consideration. 


P Sincerely yours, /s/ John F. Shelley, MC. 


—_—_____ 1879 
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UNITED STATES SENATE 
Committee On Appropriations 


May 29, 1957 


Dear Mr. re 


Your letter of May 24 has been received and I 
greatly appreciated your forwarding to me a copy of 
your communication to the Chairman of the Civil Aero- 
nautics Board regarding American Airlines' applica- 
tion for non-stop service between San Francisco and 
New York. 


I have contacted the Chairman of the Civil Aero- 
nautics Board and have requested a status report on 
this application. You may be certain that it will con- 
tinue to receive my close and personal attention. 


With kind regards, I remain 
Sincerely yours, 


/s/ William F. Knowland 
William F. Knowland 
Mr. E. D. Maloney 
President 


San Francisco Chamber of Commerce 
San Francisco 4, California 


[Stamp] JUNE 3 1957 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 


29 May 1957 


Mr. E.D. oy President 


SAN FRANCISCO CHAMBER OF COMMERCE 
333 Pine Street 
San Francisco 4, California 


Dear Ed: 


Thanks for your letter of May 24, exclosing a copy of your letter 
to the CAB, urging expeditious consideration of CAB Docket No. 
5903, American Air Lines application for nonstop service between 
New York and San Francisco. 


The growth of San Francisco as a major air terminal is a mat- 
ter of continuing interest to me and the CAB is thoroughly famil- 
iar with my feeling that the City's requests for additional serv- 
ice and expanded facilities receive consideration comparable to 
that given other cities as strategically located. 


I wrote the Board recently requesting that expeditious consider- 
ation be given American Air Lines application for this service 
and am enclosing a copy of Chairman Durfee's reply for your 
information. 


I will keep you advised of any additional information that may be 
made available to me by the Civil Aeronautics Board. 


With best wishes, 


Sincerely, 


/s/ Bill 


WSM/mao Member of Congress 


Enclosure 
[Stamp] JUN 3 1957 
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CIVIL AERONAUTICS BOARD 
Washington 25 


May 27, 1957 


| 
Honorable William S. Mailliard 
House of Representatives 
Washington, D.C. 


Dear Congressman Mailliard: 


This will acknowledge your letter of May 21, 1957, en 
closing correspondence to you with reference to the re- | 
quest of American Airlines for establishment of nonstop | 
service between New York and San Francisco in Docket 
5903. 


American Airlines has filed a motion with the Board | 
urging an expedited hearing on its application which would 
make possible such a service. Answers to this motion a 
due on May 28, 1957, and the matter will then receive the 
Board's most careful consideration. 


In view of your interest, instructions have been given 
that you be advised of the Board's action in connection with 


this motion. 
| 


We are returning your correspondence herewith. 


Sincerely yours, 
/s/ JAMES R, DURFEE 
Chairman 

Enclosures (4) 
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GEORGE P. MILLER 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 


May 29, 1957 


Mr. E. ay ae 


President 
San Francisco Chamber of Commerce 
San Francisco 4, California 


My -dear Mr. ‘Matoney: 


I have for acknowledgement your letter, with en- 
closures, of May 24, concerning CAB Docket No. 5903. 


I am pleased to tell you that I have already com- 
municated with the Civil Aeronautics Board in support 
of the additional San Francisco-New York nonstop service. 


I want to thank you for writing me and letting me 
know your interest in this matter. 


Sincerely, 


/s/ Geo. P. Miller 
GEORGE P. MILLER 


[Stamp] JUN 3 1957 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
Washington, D.C. 

June 8, 1957 


o? 


eg 


Dear Mr. oney: 


Attached is a copy of a letter just received from 
the Civil Aeronautics Board which is self-explanatory. 


I shall continue to keep you advised. 


Cordially yours, 


/s/ J. Arthur Younger 


J. Arthur Younger, M. C. 
9th District, California 


Mr. E. D. Maloney, President 

San Francisco Chamber of Commerce 
333 Pine Street 

San Francisco, California 


JAY: vr 
Enclosure 
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CIVIL AEROANUTICS BOARD 
WASHINGTON 25 


June 5, 1957 


COPY 


Honorable J. Arthur Younger 
House of Representatives 
Washington, D.C. 


Dear Congressman Younger: 


This will acknowledge your letter of May 27, 1957, 
urging the Board to assign a prompt hearing on the appli- 
cation of American Airlines in Docket No. 5903 to pro- 
vide nonstop service between San Francisco and New York. 


American has filed a motion requesting expeditious 
hearing on its application which will make possible non- 
stop service between New York and San Francisco. An- 
swers have been filed to this motion by a number of 
parties and the matter is now before the Board for consid- 
eration. 


Your interest and the interest of San Francisco in the 
request of American for an expeditious hearing is appreci- 
ated and you can be sure that most careful consideration 
will be given to the contentions advanced by all interested 
parties. 


In view of your interest, instructions have been given 
that you be advised of the Board's action on this request. 


Sincerely yours, 


James R. Durfee 
Chairman 
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Washington, D.C. A) 
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Mr. E. D. Maloney, President 

SAN FRANCISCO CHAMBER OF COMMERCE 
333 Pine Street 

San Francisco 4, California 


Dear Ed: 


This morning I was furnished a copy of CAB Order No. E-11493, 
denying the motion of American Airlines for an expedited hear- 
ing on Docket No. 5903. | 


I sincerely regret that it was not possible to secure a more favor- 
able decision on the Motion now; however, I was assured that it is 
the Board's intention to reconsider its decision on or about De- 
cember 1. In view of the allegations contained in the petition and 
supporting documents, the Board has directed the staff to review 
the problem of the air service pattern between New York and San 
Francisco and report the results of that study to the Board so that 
it may examine the public need for an early hearing on the issue 
of nonstop service. 


Informally , I was advised that failing a favorable decision in De- 
cember, Docket No. 5903 might reasonably be expected to come 

before the CAB in its regular turn late next summer, and it|was 
estimated that about twelve to eighteen months would elapse 
thereafter before a final decision might be rendered. 


I assure you that I will continue my interest in effecting an early 
and favorable resolution of the matter. 


With best wishes, 
Sincerely, 


/s/ Bill 


Member of Congress 
[Stamp] JUL 2 1957 
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SAN FRANCISCO CHAMBER OF COMMERCE 
333 Pine Street 


October 13, 1958 


Mr. Bruce Craver 

General Manager 

Greater Sacramento Chamber of Commerce 
917 - 7th Street 

Sacramento, Calif. 


Subject: CAB Docket No. 9214 et al 
San Francisco/Oakland - New York/ 
Newark nonstop case 


Gentlemen: 


The San Francisco Chamber of Commerce and the City and County 
of San Francisco have intervened in the above entitled case and have sup- 
ported the need for additional nonstop air carrier service between San 
Francisco and New York. Hearings in this proceeding were held in San 
Francisco July 30, 31 and August 1, 1958 and in Washington, D.C. Sep- 
tember 9 through September 19, 1958. The brief dates in this proceed- 
ing have been set for November 6, 1958. 


We feel that it is vitally important that the Chambers of Commerce 
in the San Francisco Bay Area and Northern California support the posi- 
tion of the San Francisco Chamber in its effort to obtain additional non- 
stop air carrier service between San Francisco and New York. Our 
position becomes more important as we enter the jet era. 


Without effective aggressive competition in this large San Fran- 
cisco-New York air traffic market, the San Francisco International Air- 
port will loose its dominant position as a major domestic and interna- 
tional air traffic center. 


We therefore urge your Chamber to file with the Civil Aeronautics 
Board a statement to the Examiner in this proceeding under Rule 14. 
For your ready reference and guidance we are attaching hereto a skele- 
ton form of statement which we believe would be an effective way for 
your Chamber to advise the CAB of its support of San Francisco's posi- 
tion in this proceeding. This form is merely a sample. It is preferable 
that you use your own form and wording. 


| [9116] 
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An Original and 19 copies should be addressed to Examiner Walter 
W. Bryan, Civil Aeronautics Board, Washington 25, D. C. and mailed not 
later than November 1st. In addition, copies should be sent to all parties 
of record as indicated in the attached list, entitled "Parties of Record." 


We also would like you to furnish us with an extra copy of your 
statement. Should there be any further questions, or if we can be of any 
assistance, please let us know. 


Yours very truly 


/s/ Chas. C. Miller 


Charles C. Miller, Manager, 
Transportation Department | 


[9116] 


BEFORE THE 
CIVIL AERONAUTICS BOARD 


In the matter of 


SAN FRANCISCO/OAKLAND - 
NEW YORK/NEWARK Docket No. 9214 et al 


NONSTOP CASE 


STATEMENT UNDER RULE 14 
ON BEHALF OF THE 

CHAMBER OF COMMERCE | 

TO EXAMINER WALTER W. BRYAN 


1) This statement is submitted under Rule 14 of the Rules of Practice in 
Economic Proceedings of the Civil Aeronautics Board and is author- 
ized by Resolution of the Chamber of Commerce. 


| 
Chamber of Commerce is a corporation organized and 
existing under and by virtue of the laws of the State of California, with 
its principal place of business at , California. 


Among other things the Chamber is organized for and is actively en- 
gaged in the development, expansion and protection of industry and 
commerce in (city) and area immediately adjacent thereto. | 


[9116] 
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3) San Francisco/Oakland is named as the West Coast terminal point in 
this proceeding. Members of the Chamber and other residents of 
and the area immediately adjacent thereto are dependent 
upon and utilize the San Francisco International Airport as their gate- 
way for air service to and from New York. 


4) (Statement of population of area) the principal city and population 
5) (Principal industries) 


6) (Principal agriculture crops) include statement of heavy movement 
to New York area if any 


[9117] 


7) If area is nationally known as a resort or sports area state and de- 
scribe 


8) maintains and operates its own airport and is 
served by local carriers (name them) 


is dependent upon air transportation (give reasons 


7 


It is estimated that about persons travel between 
and New York area annually. 


The most direct route between and New York is via 
San Francisco. An increase in the number of non-stop carriers be- 
tween San Francisco and New York will benefit and improve the air 
service between and New York. 


THEREFORE: Chamber of Commerce supports the 
San Francisco Chamber of Commerce in its effort to obtain addi- 


tional competitive non-stop air carrier service between San Fran- 
cisco and New York. Such service would be a direct economic 
benefit to our industrial growth and expansion and our tourist de- 
velopment. With the advent of the jet era and the inauguration of 
jet service with larger and faster planes, the Chamber believes 


'[9118] 
1389 ——— 


there will be a tremendous increase in the traffic of persons and 
property by air between and New York through the 


San Francisco gateway. | 


| 
Respectfully submitted, | 
CHAMBER OF COMMERCE 


(Signature) 
Name 
Title 


[9118] 


CERTIFICATE OF SERVICE | 


I hereby certify that I have this day served the foregoing 


statement upon all parties of record and known parties of!interest 
by mailing a copy thereof to each party postage prepaid. | 


, California 


[9119] 1390 
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the route i \speak at a Rotary (lub lunch: tt,” he said board to let them know how} 
“The Board ef Supervaars) con There was much biting of |atrongly San Franciwo feels 
must approve his trip and a) His plane iy due to land at |fongues and clearing osjabout the third nonstop 6 
(ght um expected that could’) San Francixe International | thrrate at thse, since It woulc | route. C 
well gn agrinet Marin | Mrport at apm the illegal “We would he subjecting te 
— one SO tees seeees mmm [the Beard to the came per-lo 
fectly leg.timate pressure hy 
rt yi : gcts from other cities,” he: 
said. Ps 
The price of the mission. hejs 
said, “would be $2500. wank op 
the Public Utihties Commis: of 
sion ‘on 
When the two supervisors) Ay 
hesitated. Martin burried to 
assure them that the misss 
has hothing ta da et. 
“genera! problem of whether | 4, 
the citv should have a full-i¢y 
trme lobbyist in Washington 
“That's none of aur base’), 
ness,” he said : ns 
“It 1s 80 important, “agreed iy 
McCarty. “that 18 muat be 
separated from the general. 
lobbying policy We can ote. 
tle that later on” : 
Poel | TRIAL BALLOON. ibe 
Despite Martin's assurances. 
one srgument that may be’ 
[raised Monday us thet the!!tt 
Cleary mission will be a tral,” 
balloon ow the capital labs. 
tet questien soon 
The city,has not had a full- 
time lobNj.st an Washington’ OF 
for Rutty years, The lat parte) 
fin. lobbyist was dropped, 
{roa tas payroll last month | 54 
Mayor George Christ. pher; 
said at the time that he" 
thought Cleary would he eble! 
to fly to Wazhinzton to give] 
San Francisco's congre: san 
‘a hand when they necded! 
help. ; 
ws 
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Lobbyist: City Sends Cleary | 
To Washington for Air Plea 


Pa 2 
Contineed from Page 1 /| 
—— 


‘City Rushes - 
| Lobbyict to : 
Washington 


| By ‘deck Barhy 

City Hall sent a lobby. 
‘tat to Washington last 
night to organize support 
‘fer a third ‘mon-step air- 
; line rum between here and 
|New York. ie , 

At the sathe time. the 
Board of Supervisors 
asked two of its commtt- 
teen to “determine once 


In ether action, the super-' 
the “bottle 


Tt PE 
Lali 


itt 
ie 
g 


fee before the ‘areonaatics: would be taking “an ewtul 
—- board for six years. ~. ‘ehamce” om Detling n- 
may n&t get“shother chance, With jet airliners 

to put its case for more serv: the horizon, he si}. 


Loa A 


just orar| water siphon Mf some of its! 
the erty (ser treftie Low Angeles sl-| 


Teady has (hree non-stop Links 
with New York 
| Later. Board President 
Jotm Ferdon brought (he) 
; question @@ & permanent iob- 
byist out of hiding ; 
** “Gleary's special airline mis- 
‘doe thas off much’ 
-|prtvate tafk around C:tv Hatt! 
about the need far a lobbyist. | 


g He’ 
dropged the city’s parttime 
Yobbyist (rom the payroll last 
woath 


STUDY SET | 
‘The mayer said. howeve™ | 
that he could not deesde 
j whether to ask for a full-tum=' 
jor part-time leguslative advo 
cate, 
| This is one of the questions 
ithe board wants Mz finance 
committee and county, state 
and gotignal affairs come | 


way southbound settled 

bleak. between Sutter 
and Post streets was sched 
juled to Become on-way sx 


way pattern went into effect 
downtown A 
WOTEL, PLEA 
The Supervisors lifted the 


’ ago when a new one 


wmping.ef several city de 
: downtown 

said the block 

p the reat of 
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December 5, 1957 


Mr. Joseph Martin 
Chairman 

Public Utilities Commission 
San Francisco 

California 


Dear Mr. Martin: 


I have just read the transcript of your appearance be- 
fore the Civil Aeronautics Board on December 2, and 
hasten to say that San Francisco was ably represented. 
This kind of presentation with restrictions placed on 
what you can say is more difficult than a formal one. 
The Board knows that, of course, and it seemed to me 
that your statements were just right under the circum- 
stances and, for that reason, all the more effective. 


Congratulations to you. 


Sincerely yours, 


C. W. Jacob 
CWJ:MC 


bec Messrs. Bone 
Shipley 
Coon 
Holden 
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S.F. Wins Hearing on Bid tor 


NonstopN.Y. Plane 


The Civil Acronautics Boarc,) market of the size and impor- 


by a 3-2 decision, called yester- 
day for an “expeditious” hear- 
ing on American Airlines’ re- 
‘quest for permission to start 


nonstop service between San|"". : 
; said they would join the runs 
Francisco and New York. from here simultaneously 
The decision, announced inl with those from Los Angeles 
Washington, was a clear vie-lif the company’s petition is’ 
ery Soe Rap cael of-|granted by the CAB. 
icials who had lobbied vigor-|3 4 
ously for just that decision. 3 a Manan shajorily 
' San Francisco now has only| pointed out that this aspect of 
wo airlines off2ring non-stop “ p 
3 New York, I the industry will become in- 
Sales h since ork, Los AN-|creasingly important to the} 
KCTION URGED. board's regulatory processes 
Meee ene in the next several years. 
_The majority +. the tia It commented that “it ts 
peaaaraeiahy baal ae ay expected, therefore, that the 
seph Minetti and Louis J. Hec-|"pPlicant and intervening car- 
tor. Chairman James R. Dufee|tlers will give careful eensid- 
and Harmar D. Denny, dis- eration in tacir exhibits in this 
Isented. case to the effects of their; 
The majority held that “on aan eben a jet air- 
the hasis of plormation ne: ai i nies chy foes: 
he board finds urfee and Denny's minor- 
xamination of|ity opinion said that “to assure 
dditional non-|fair and equitable treatment 
td Schaar i eS to all ae ve) pees age 
ew York and San Francisco|serve — and particularly ‘0 
fs warranted.” the several other communities 
FACTOR CITED. in this country that - have 


It commented that an im- 
nt factor in its decision|dited bearings for improved 
service in recent months, we 
'simust balance the urgency of 
ion of|San Francisco's need agairst 
of the|that of the ovher cities and in- 
terests.” 


ice in January, 1959, and has 


Bo 


tance of that involved here.” |c 

American Airlines is ex-|hod failed to establish the ur- 
pected to put the first jet)gency that would justify such 
transports into domestic s¢rv-la hearing. 


Service 


The dissenters further 


Jaimed that San Francisco 


Joseph Martin Jr., president 


of the city Public Utilities 
Commission, said: 


“This action by the CAB 
shows what can be accom 
plished when the efforts of 
Senators Knowland and 
Kuchcel, and Representatives 
Mailliard and Shelley are 
Joined with those of the 
Mayor, the Board of Super- 
visors, the San Francisco 
Chamber of Commerce, the 
Down Town Association, 
business and labor organiza- 
tions and our Public Util 
ties Commission. = 

“The fact that the ds 
sion was 3-2 emphasizes that 
our fight is only started. The 
question of this vitally need- 
ed third nonstop air carrier 
detween San Francisco-Oak- 

nd end New York will now 

ave a fall hearing before 
the CAB.” 


sought and been denied expe-. - 


E 34 
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: i Beene 6a 
8. F. Wins | LSFo Cnr 2 
Hearing on Non id 48%) e 


‘New Flight 


The Civil Acronautics 
Board in Washington, D.C., 
agreed yesterday to hold a 
hearing on American: Air- 
lines’ petition to fly non- 
stop between New York 
City and San Francisco- 
Oakland. 


By 2 3-to-2 vote, the board 
ruled the request be set down 
for “expeditious” hearing. 

The decision came as sweet 
victory to many Bay Area 
political leaders and civic: 
groups. They have long’ 
backed a third air carrier 
service between San Francis-' 

_ ¢o and New York—particu- 
larly since American has an- 
nounced it will institute jet 
service in January of 1959 if . 
allowed the nonstop route. 

In fact, the city sent lobby-' 
ist Donald W. Cleary on 2 

ial Washington mission 
in November to organize sup-! 
port for the hearing. 

American has been seek-. 
ing permission to fly nonstop} 
from here to New York since 
1953. At present it must 
make one stop at Chicago, 
Dallas or Tulsa. United Air 
Lines and Trans World Air 
lines now make the cross 
country run without a stop. 

The decision was applaud-! 
ed by Public Utilities Com- 
mission president Joseph 
Martin Jr., who said it “shows 
what can be accomplished” 
through 2 concerted local ef- 


fort. 

But he added “the fact that 
the decision was 3 to 2 em-, 
phasizes that our fight has 
only started.” . ; 

He said the commission will 
consider at its meeting to 
day what its next moves 
should be in pressing for the 
service. -- : 
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Office of the President 
FAIRMONT HOTEL 
Atop Nob Hill 


San Francisco 


March 9, 1959 


Mr. C. R. Smith 
President 

American Airlines, Inc. 
100 Park Avenue 

New York, N. Y. 


Dear Mr. Smith: 


In Mr. Benj. Swig's absence from the city, he has 

requested that I forward the enclosed letters to you. | 
Very truly yours, 
/s/ Fran R. Wuerz 


Fran R, Wuerz (Mrs.) 
Office of Benj. H. Swig. 


Enclosures 3 
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CLEM MILLER 
* * * * * * 


CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


March 5, 1959 


Mr. Benj. H. Swig, President 
Fairmont Hotel 

Nob Hill 

San Francisco, California 


Dear Mr. Swig: 


Thanks very much for advising me of your interest 
in an additional non-stop air carrier between San Francisco 
and New York, and for the information as to the need and 
justification for this service. 


I have made arrangements to testify when the 
Examiner's report and recommendation come before the Civil 
Aeronautics Board for consideration, and you may be sure 
that I will do my best to obtain this much needed additional 
service. 


Very sincerely, 


/s/ Clem Miller 
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B. F. SISK 
CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


March 5, 1959 


Mr. Benj. H. Swig, President 
Fairmont Hotel 

Atop Nob Hill 

San Francisco - California 


Dear Mr. Swig: 


May I acknowledge your letter of March 2, and the 
enclosed statement, urging support for the efforts of 
the City of San Francisco to obtain additional direct 
non-stop air transportation ser vice between your city 
and New York. 


I am glad to have this expression of your views, and 
I have already indicated my support and cooperation 
in the matter to Mayor Christopher and Acting Mayor 
Dobbs. 

Sincerely, 


/s/ Bernie Sisk 


B. F. SISK, M.C. 


[oe ok: 
| 
| 
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GEO. P. MILLER 
* * 


CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


March 5, 1959 


Mr. Benj. H. Swig 

Office of the President 
Fairmont Hotel 

San Francisco, California 


Dear Mr. Swig: 

I have for acknowledgment your letter of March 2, 
relative to the CAB hearing on the San Francisco-Oakland 
New York-Newark non-stop flight application filed by 
American Airlines. 

I have worked on this matter since its inception 
and have arranged to appear before the Civil Aeronautics 
Board during the Oral Argument. 

Thank you for writing me. 

Sincerely, 
/s/ Geo. P. Miller 


GEORGE P. MILLER 


| [9129] 
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EXHIBIT NO. BOE-93 


tt") In %4o 
Office of the President 
FAIRMONT HOTEL fe 


Atop Nob Hill “tt 


San Francisco Va | 
U March 18, 1959 
fe 


| 
American Airlines, Inc. 
Received 
Css it! March 20, 1959 
aarti ar Office of President 
American Airlines, Inc. 
100 Park Avenue 
New York, N. Y. 


Dear Mr. Smith: 


Here is original letter that I have just received 
from Congressman Jeffrey Cohelan regarding the 
establishment of a New York to San Francisco non- 
stop service carrier. 


Iam very happy to be of any assistance I can to 
American Airlines and please call on me at any 
time. 
With best wishes, Iam 

Very truly yours, 

/s/ Ben Swig 

Benj. H. Swig 


BHS:C 
Enclosure 


[9130] 
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JEFFERY COHELAN 
re CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


March 11, 1959 


Mr. Benj. H. Swig, President 
Fairmont Hotel 

San Francisco, California 
Dear Mr. Swig: 

I am pleased to advise you that the Examiner in this 
case has recommended the establishment of a New York to 
San Francisco non-stop service carrier. 

I am preparing to appear before the Civil Aeronautics 
Board with my fellow Congressmen from the Bay Area when 
the hearing is set. 


Very truly yours, 


/s/ Jeffery Cohelan 


Member of Congress 


‘(9133] 


103 AA _—___\§_ 


[9131] 


March 11, 1959 


Dear Mrs. Wuerz, 


Please tell Mr. Benjamin Swig that he is a wonderful 
guy, and that we are most grateful to him. 


Sincerely yours, 


C. R. Smith 


Mrs. Fran R. Wuerz 
Office of the President 
Fairmont Hotel 

San Francisco 
California 
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EXHIBIT NO. BOE-95 


STATEMENT OF CLARENCE M. SHY, DIRECTOR OF AVIATION OF 
SAN JOAQUIN COUNTY BEFORE EDWARD D. STODOLA, EXAMINER, 
CIVIL AERONAUTICS BOARD 


August 24, 1960 
San Francisco, California 


My name is CLARENCE M. SHY and I am the Director of Aviation 
of San Joaquin County. I have with me a prepared statement and I would 
appreciate the opportunity of being permitted to read my statement; at 
its completion I will, of course, answer any questions which you direct 


to me. 


In a letter of Mr. Joseph A. Hamilton, Jr., Air Transport Examiner, 
dated July 19, 1960, directed to the Board of Supervisors of San Joaquin 
County, he propounded several questions with reference to the San 
Francisco-New York non-stop case, Docket Nos. 5903 and 9214, and rela- 
tive to the resolution of the Board of Supervisors of San Joaquin County 
dated May 27, 1957, favoring the granting of American Airlines’ motion 
before the Civil Aeronautics Board to sever and expedite its San 
Francisco-New York non-stop air carrier route application. These 
questions were as follows: 

1, Did anyone on behalf of any airline or any organiza- 

tion or city communicate with you or request that you send 

this communication? If so, who and when? What did he 

tell you or ask of you? 

2. Did anyone furnish you with data or information set 

forth in your communication? If so, who and when? What 

information did he furnish you. 

On July 27, 1960, Mr. C. P. Kenyon, County Administrator of San 
Joaquin County, responded to Mr. Hamilton's letter and advised him that 
I had been the source of information for the Board of Supervisors with 


[9133] 
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respect to their resolution of May 27, 1957, favoring the granting of the 
motion of American Airlines to sever 


[9133] 


and set down for immediate hearing the San Francisco-New York non- 
stop portion of its application in your Docket No. 5903. Mr. Kenyon's 
statement that I had provided the information upon which the Board of 
Supervisors acted by way of its resolution, is correct. As Director of 
Aviation of San Joaquin County, I am the adviser to the Board of Super- 
visors with respect to all matters relating to aviation and air trans- 
portation. 


In advising my Board that a third non-stop air carrier between San 


Francisco and New York was desirable, I acted upon what I believed to 
| 


be the best interest of our community. It was my belief that American 
should not be required to stop at Chicago enroute to New York, and that 
there was adequate traffic potential to guarantee satisfactory load factors 
to three non-stop air carriers to New York. | 
It was further my belief that such additional service would provide 


more scheduled departure and arrival times and would thus furnish 
greater convenience for those wishing to use the service. San Francisco 
is the normal point of departure and arrival for residents of San Joaquin 
County who desire to travel to or from the East. It was, therefore, felt 
that additional non-stop service would be of direct benefit to the resi- 
dents of San Joaquin County. 
It was also my opinion that in light of the fact that in 1957 Los 
Angeles had available three non-stop air carriers between Los Angeles 
and New York and that San Francisco had only two non-stop air|carriers 
to New York, there was an unfair discrimination against Northern 
California, of which San Joaquin County is, of course, a part. 
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With respect to the first question which Mr. Hamilton directed to 
the Board of Supervisors relative to whether anyone communicated with 
our Board and requested that they in turn communicate with the C.A.B., 
the Supervisors did receive communications from various persons and 
agencies relative to the matter of additional non-stop service between 
San Francisco and New York. I have with me a summary of all corre- 
spondence received or sent by San Joaquin County or its officers relative 
to this matter, and if it is desired by you, it is, of course, available. 
None of the correspondence referred to was received prior to the resolu- 
tion of our Board. At some time, perhaps prior to May 27, 1957, Mr. 
Richard T. Dominiak, Sales Representative of American, called at my 
office and requested the support of San Joaquin County relative to the 
matter before you. 

In connection with the second question which you directed to our 
Board, asking whether anyone furnished data or information to the Board 
of Supervisors which was set forth in their communication to the C.A.B., 
our Board was not furnished any information used in their resolution of 
May 27, 1957, other than information which I presented to them. 

/s/ C.™M. Shy 


CLARENCE M. SHY 
Director of Aviation 
County of San Joaquin 
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August 24, 1960 
Stockton, California 


SUMMARY OF CORRESPONDENCE OF CLARENCE M. SHY, DIRECTOR 
OF AVIATION, SAN JOAQUIN COUNTY, AND THE BOARD OF SUPER- 
VISORS OF SAN JOAQUIN COUNTY RELATIVE TO CIVIL AERONAUTICS 
BOARD SAN FRANCISCO-NEW YORK NON-STOP CASE, DOCKET NOS. 
5903 AND 9214. 


Correspondence to or from the CAB or officers and employees of 


the CAB, and official notices from the CAB, are not included in this 
| 


summary. 
1. May 24, 1957 


. May 27, 1957 


. May 27, 1957 


. June 3, 1957 


. June 3, 1957 


. June 3, 1957 


- [9135] 
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Letter from Clarence M. Shy to the Board of 
Supervisors of San Joaquin County requesting 
that the Board of Supervisors adopt a resolu- 
tion relative to the granting of the motion of 
American Airlines, Inc. to sever and|set down 
for immediate hearing the San Francisco-New 
York non-stop portion of its apa in 
Docket No. 5903. 


Resolution of the Board of Supervisors request- 
ing the CAB to sever and set down for imme- 

diate hearing the San Francisco-New! York non- 
stop portion of American Airlines, Inc. 


application in Docket No. 5903. 


Resolution of the City Council of the City of 
Stockton favoring additional non-stop! air 

carrier service between San Francisco and 
New York. 


Letter of transmittal from the Assistant City 
Clerk of the City of Stockton to Clarence M. 
Shy, transmitting resolution of the City of 


Stockton dated May 27, 1957. | 


Letters of transmittal from Clarence M. Shy to 
American Airlines, Inc., Howard C. Westwood 
and John W. Douglas, Senator Thomas H. Kuchel, 
Senator William Knowland, and Congressman 
John J. McFall, transmitting copies, for infor- 
mation purposes, of the resolution of the Board 
of Supervisors dated May 27, 1957. 


Letter from Congressman John J. McFall to 
Clarence M. Shy expressing thanks for copy of 
resolution of Board of Supervisors dated May 
27, 1957, and stating that Congressman McFall 
was aware of the value of additional non-stop 
air carrier service between San Francisco and 
New York and that he would do what he could to 
be of assistance. | 


7. June 7, 1957 


8. June 11, 1957 


9. July 26, 1957 


10. October 27, 1958 


11. October 28, 1958 


12. November 3, 1958 


10 3A 
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Letter from Senator William Knowland to 
Clarence M. Shy forwarding report of Chairman 
of CAB and stating interest of Senator Knowland 
in additional non-stop air carrier service be- 
tween San Francisco and New York. 


Letter from M. F. Small, Admini strative Assis- 
tant to Senator Kuchel, to Clarence M. Shy ad- 
vising Mr. Shy that his letter had been received, 
and expressing Senator Kuchel's interest in the 
matter of non-stop air carrier service between 
San Francisco and New York. 


Letter to Mr. Shy from J. E. Watkins, American 
Airlines, Inc., thanking Mr. Shy for his assistance 
by way of a statement pursuant to Rule 14 in the 
San Francisco-New York non-stop air carrier 
service hearings. 


Letter to C. B. Bull, Chairman of the Board of 
Supervisors of San Joaquin County, from Mayor 
George Christopher, Mayor of the City and 
County of San Francisco, requesting the con- 
tinued support of San Joaquin County with respect 
to the San Francisco-New York non-stop air car- 
rier hearings, and informing Supervisor Bull that 
thus far at the hearings it had been pointed out 
that all of Northern California had suffered due 
to the lack of a third San Francisco-New York 
non-stop air carrier. 


Letter from C. P. Kenyon, County Administrator 
of the County of San Joaquin, to Clarence M. Shy 
requesting that resolution relative to non-stop 
air carrier service between San Francisco and 
New York be prepared and stating that the 

Board of Supervisors had received a communi- 
cation from Mayor George Christopher of the 
City and County of San Francisco soliciting the 
support of San Joaquin County. 


Resolution of the Board of Supervisors request- 
ing the CAB to grant additional non-stop air 
carrier service between San Francisco and 
New York 


13. November 10, 1958 


14. November 14, 1958 


15. February 18, 1959 


16. February 18, 1959 
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Letter from Morris Shipley, Assistant Vice 
President, State and Community Affairs, 
American Airlines, Inc., to C. B. Bull, Chair- 
man of the Board of Supervisors, expressing 
the thanks of American Airlines, Inc.| for the 
resolution of the Board of Supervisors dated 
November 3, 1958, which had been filed with 
the CAB pursuant to Rule 14. | 
| 
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| 
Letter from Charles C. Miller, Manager of the 
Transportation Department of the San Fran- 
cisco Chamber of Commerce, to C. B. Bull, 
Chairman of the Board of Supervisors, express- 
ing thanks for the copy of the resolution of the 
Board of Supervisors dated November 3, 1958, 
and forwarding a copy of the brief of|the San 
Francisco Chamber of Commerce relative to 
the San Francisco-New York non-stop air car- 
rier hearings which had been filed with the 
CAB. | 
Letter to C. B. Bull, Chairman of the Board of 
Supervisors, from Harold §. Dobbs, Acting 
Mayor of the City and County of San Francisco, 
requesting the continued support of San Joaquin 
County relative to the San Francisco+-New York 
non-stop air carrier hearings, and requesting 
that San Joaquin County urge Congressman 
John J. McFall to make an oral appearance 
before the CAB, and further requesting that 
copies of our correspondence relative to the 
matter be sent to Dion Holm, City Attorney 
of the City and County of San Francisco, and 
transmitting a list of other Northern California 
counties, cities, and chambers of commerce 
who were in support of the position of the City 
and County of San Francisco. 


Copy of letter from Harold S. Dobbs, Acting 
Mayor of the City and County of San Francisco, 
to Congressman John J. McFall requesting the 
assistance of Congressman McFall, pointing 
out the value of additional non-stop air carrier 
service between San Francisco and New York, 
and urging Congressman McFall to make an 
| 


oral appearance before the CAB. 
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On one occasion, no memorandum of the date is available, Richard 
T. Dominiak, Sales Representative of American Airlines, called at 
Clarence M. Shy's office and discussed the matter of the San Francisco- 
New York non-stop air carrier hearings. Mr. Dominiak regularly called 
at the offices of Pacific Airlines, located at Stockton Field Airport, 
relative to sales matters, but only once called at Mr. Shy's office. 
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EXHIBIT NO.| BOE-96 
May 15, 1957. 


The Honorable John F Shelley 
House of Representatives 
Washington, D C 


Dear Congressman Shelley: 


We are enclosing a copy of a resolution adopted by the Down Town Asso- 
ciation of San Francisco, directed to the Civil Aeronautics Board, 

strongly urging immediate consideration of American Airlines'|application 
for non-stop service between San Francisco and New York. 


We are hopeful that you will do everything possible to further this applica- 
| 


tion of American. 


Cordially, 


Roy N Buell 
President 
Sent to: 
The Honorable Wm F Knowland, U S Senate 
Thos H Kuchel 
Wm S Mailliard 
John F Shelly 
Herbert B Scudder 
Clair Engle 
John E Moss, Jr. 
John F Baldwin, Jr. 
John J Allen, Jr. 
Geo P Miller 
J Arthur Younger 
Chas § Gubser 
John J McFall 
Goodwin J Knight 
George Christopher 
Jos Martin, Jr 
Daniel F DelCarlo 
Edw B Baron 
Oliver M Rousseau 
Stuart N Greenberg 
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DOWNTOWN ASSOCIATION OF SAN FRANCISCO 


RESOLUTION ADOPTED BY THE 
DOWN TOWN ASSOCIATION OF SAN FRANCISCO. 
WEDNESDAY, MAY 8, 1957. 


WHEREAS, San Francisco with one of the most modern airports in the 
nation and with a constantly growing demand for transcon- 
tinental non-stop air flight, still has only two air lines 
providing non-stop service to New York; and 


San Francisco generates two-thirds as much non-stop New 
York traffic as Los Angeles and yet has only 7 daily non- 
stop flights in both directions between San Francisco and 

New York as against 19 such daily flights between Los 
Angeles and New York, or 171% more than San Francisco; and 


San Francisco is spending its most recent $25,000,000. bond 
issue in part to meet the requirements of jet air liners in 
1959 when the demand for non-stop New York flight will be 
greatly increased, and it has been the experience of San 
Francisco always to be behind Los Angeles in permits from 
the Civil Aeronautics Board for extended services; and 


American Airlines was denied a certificate for non-stop 
service between San Francisco and New York in spite of the 
urgent appeal of official San Francisco and its civic organiza- 
tions and the Civil Aeronautics Board denied San Francisco 
its petition for a rehearing, and American Airlines has peti- 
tioned anew for a non-stop New York certificate; 


NOW, THEREFORE, BE IT RESOLVED, that the Down Town Association 
of San Francisco reiterate the position it heretofore took 
on the petition @@ American Airlines, and respectfully but 
most earnestly urges the Civil Aeronautics Board to con- 
sider and act promptly and favorably on the most recent 
application of American Airlines, so that both it and the 
San Francisco Airport management may undertake without 
delay the necessary and time-consuming planning for air- 
port facilities and air route scheduling and arrangements 
which must be made to meet the new requirements for jet 
air transport. 
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FROM: AMERICAN AIRLINES) 
Tom Barbour - Public; Relations 
1420 Russ Building | 
San Francisco, California 
YUkon 2-4620 | 


ReLense AT 
gpm @5T Fe! Mays 


The following background information may be helpful in your 


MEMO TO EDITORS 


coverage of Civil Aeronautics Board action pertaining to San Francisco's 
nonstop transcontinental airline services. | 


ACTION: American Airlines has requested the Civil Aeronautics Board 
to "sever and expedite" a certain portion of an application which has 
been on file for some time. The specific request pertains to the portion 
which asks the CAB to remove the restriction on American's transcon- 
tinental service. If granted, this would mean American would be permit- 
ted to fly from San Francisco to New York nonstop, which it is not 
presently allowed to do. 


HISTORY: The last time the Civil Aeronautics Board considered this 
matter was in 1954-55 in the so-called Denver Service Case. At that 


time, the Board granted American the right to fly to Chicago, but not 
nonstop to the East Coast, The decision followed years of investigation, 
during which the CAB eau of Air Operators recommended that Ameri- 
can be allowed to fly nonstop, and the CAB Examiner (Ferdinand Moran) 
also recommended that American be allowed to serve San Francisco on 
an unrestricted basis. However, the Board overruled both the Bureau of 
Air Operators and the Examiner and decided that the competitive status 
of the airlines serving San Francisco should not be disturbed. It is 
significant to note that the Board, in its ruling, did not take issue with 

the City's proved contention that its transcontinental service was inade- 
quate and inferior, nor did it deny the Examiner's finding that the public 
interest required these additional services. | 
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The City of San Francisco protested, and petitioned for recon- 
sideration, but this was denied. 

Since the Denver Service Case, the inferiority of San Francisco's 
transcontinental service has become even more obvious, and the dis- 
parity between it and Los Angeles more marked. A fuller analysis is 
spelled out below in the American Airlines position. 


SAN FRANCISCO POSITION: This is available from several sources; 
the Chamber of Commerce, (Mr. Charles Miller, Transportation Dept., 
EX 2-4511); from the Public Utilities Commission of the City (Mr. Virgil 
Elliott, HE 1-2121); and from the City Attorney's Office, which works up 
the City's airline route cases (Frank Needles, Deputy City Attorney for 
Utilities, HE 1-1322). 

In general, however, the City, which now has more than 
$75,000,000 of public monies invested in airport facilities, resents play- 
ing second fiddle to Los Angeles, which has consistently enjoyed better 
airplanes first. (American Airlines has always led the industry in the 
introduction of more modern equipment, but must offer it only over the 
most competitive or economical routes.) Los Angeles also enjoys better 
services such as more nonstops to more cities, more frequent schedules, 
more convenient departure times, more through-plane service, etc. The 
city accuses the CAB of "discrimination" against San Francisco in the 
award of new routes and services. 

The City also has a problem of making the airport pay, even 
though its rates and charges are perhaps the highest in the country, and 
one of the few ways in which the situation can be improved is through 
new services and more flights, which will result from more competition 
among the air carriers. 

The City is also concerned about maintaining its status as the 
primary West Coast Port of Aerial Embarkation. 
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IMMINENCE OF JET SERVICE: 
Since there are fewer than 365 working days between now and the 
advent of scheduled jet airliner service, the necessity for solving the 
city’s route problems soon is critical. 
American Airlines will fly the first regular jet transcontinental 
schedule in March of 1959, between Los Angeles and New York,| perhaps 
as much as a full year before competitors. No plans for a similar 
schedule out of San Francisco have been announced becanse American is 
not authorized transcontinental nonstop service from San Francisco. 
New aircraft have always had great impact on the airline services 
offered the public. The influence of new jet aircraft will be much 
greater than anything that has been introduced before: 4 hours and 47 
minutes from San Francisco to New York as compared to the present 7 
hours and 47 minutes with DC-7 aircraft. Jet aircraft and prop-jet air- 
craft will be smoother, quieter, safer, and more luxurious than|anything 
yet known. 
To participate immediately and fully in the rapidly-approaching 
jet era, San Francisco must prepare not only its airport facilities, but 
its air routes as well. 


AMERICAN AIRLINES POSITION: American Airlines' contentions are 
very similar to those of the community, since the objectives are the 
same. They are as follows: 
Since the CAB last considered San Francisco's transcontinental 
service, Los Angeles-New York nonstops have increased by 36% while 
San Francisco-New York nonstops have increased only 17%. The penalty 


imposed on San Francisco as a result of inadequate nonstop authorizations 


to and from New York are demonstrated by the following facts:-+ 
1. There are now 19 daily nonstops in both directions between 

Los Angeles and New York, but only 7 between San Francisco 

and New York. 
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2. The Los Angeles-New York traffic is only 57% greater than 
San Francisco-New York traffic; yet there are 171% more 
nonstop flights between Los Angeles and New York than be- 
tween San Francisco and New York. 
San Francisco receives only 55% as many nonstop flights per 
100 daily passengers to and from New York as does Los Angeles. 
There are|only 2.7 daily nonstop flights between San Francisco 
and New York per 1,000,000 population as compared with 3.4 
between Los Angeles and New York. 
San Francisco receives 0.8 total nonstop seats per daily passen- 
ger to and from New York, or only 61.5% of Los Angeles' total. 
(1.3 total nonstop seats per daily passenger between Los 
Angeles and New York). 
San Francisco-New York nonstop coach service is also inferior 
and inadequate. San Francisco receives only 64% as many non- 
stop coach seats per daily coach passenger to and from New 
York as does Los Angeles. 

The penalty for having inadequate nonstop authorizations to and 
from New York is also demonstrated by the substantial lag San Francisco 
has experienced in receiving new services. 

1. San Francisco was 18 months behind Los Angeles in receiving 

nonstop standard fare service to and from New York. 
San Francisco was 11 months behind in receiving nonstop coach 
service to and from New York. 

There is every reason to believe that unless the disparity in author- 
izations between San Francisco and New York is remedied immediately, 
similar time lags will occur in the forthcoming jet era. 

The size and importance of the San Francisco-New York market 
clearly entitles it to three nonstop carriers. 

1. The San Francisco-New York route is the second largest 
passenger-mile 
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market in the country, exchanging 700 passengers per day. 
The San Francisco-New York route is the nation's largest 
market with only two nonstop carriers. 
The San Francisco-New York market exchanges more passen- 
gers than many markets that now have three nonstop carriers. 
For example:- San Francisco-New York exchanges 44%, more 
passengers than Los Angeles-Chicago and 72% more than 
Chicago-Washington, yet the latter two markets have four 
nonstop carriers as compared with only two between San Fran- 
cisco and New York. 
The San Francisco-New York market generates five times as 
many passenger miles as does the Seattle-New York market 
which is New York's next largest long-haul passenger-mile 
segment with only two nonstop carriers. 
By the same token, New York-San Francisco is San Francisco's 


| 
largest market with only two nonstop carriers generating 44 


times as many passenger miles as does San Francisco- 
Washington, which is San Francisco's next largest passenger- 
mile market with only two nonstop carriers. 


1418 


[9145] 


UNITED STATES SENATE 


Committee on 
Interior and Insular Affairs 


May 20, 1957 


Mr. Roy N. Buell, President 

Down Town Association of 
San Francisco 

57 Post Street 

San Francisco, California 


Dear Mr. Buell: 


I was glad to receive your letter of May 15, enclosing 


copy of the resolution adopted by the Down Town Association 
of San Francisco on May 8, 1957, relative to the application 
of American Airlines for establishing additional non-stop air 
service between San Francisco and New York. I have sub- 
mitted it to the Civil Aeronautics Board in connection with its 
consideration of the application. 

With my best wishes, Iam 

Sincerely, 


/s/ Thomas H. Kuchel 


THOMAS H. KUCHEL 
United States Senator 
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WILJIAM S. MAILLIARD [eae 
CONGRESS OF THE UNITED STATES 
House of Representatives 
Nd Washington, D. C. 


a 


Mr. Roy N. Buell, President 
DOWN TOWN ASSOCIATION 
57 Post Street 
San Francisco, California 


Dear Mr. Buell: 


| 
Congressman Mailliard, as you doubtless know, is in San Francisco 
for the World Trade and Maritime week observances; therefore, I am 
responding to your letter of May 15, enclosing the Association's reso- 
lution relative to additional non-stop air service between San Francisco 
and New York. 


Your letter and those of several others who have written Mr. Mailliard 
on this matter of such importance to San Francisco have been brought 
to the attention of the Chairman of the Civil Aeronautics Board.| 


You know, of course, of the Congressman's continuing interest in the 
growth of San Francisco as a major air terminal; and CAB officials 
are thoroughly familiar with his representations urging that the City's 
requests for additional service and expanded facilities receive ¢on- 
sideration comparable with that given other cities as strategically 
located. 


I will bring this correspondence to the Congressman's attention upon 
his return to Washington, and I know that he will be appreciative of your 
courtesy in providing him with the Association's views on this matter. 


With best wishes, 


21 May 1957 


Sincerely, 
/s/ Mildred A. Oulicky 


Miss Mildred A. Oulicky 
Secretary to 
Congressman Mailliard 
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CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


May 21, 1957 


Mr. Roy N. Buell, President 
Down Town Association 

57 Post Street 

San Francisco, California 


Dear Mr. Buell: 


I have your letter of the 15th enclosing a resolution adopted 
by the Down Town Association of San Francisco, directed to the Civil 
Aeronautics Board, urging immediate consideration for American 
Airlines application for non-stop service between San Francisco and 
New York. 


I have discussed this matter with officials of the C.A.B, 
They advise that the statutory time limit within which objections may 
be filed does not expire until May 28th, so naturally they can take no 
action until after this date. I have expressed my interest in the case 
and am today writing Mr. Durfee, Chairman of the Board, advising him 
of my interest and requesting that I be kept advised. I will continue to 
keep in touch with the matter. 


Assuring you of my desire to cooperate with you and with 
best wishes, Iam 


Sincerely yours, 


/s/ Hubert B. Scudder 
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CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


May 22, 1957 


Mr. Roy M. Buell, President 
Downtown Association of San Francisco 
57 Post Street 

San Francisco, California 


Dear Mr. Buell: 


Thanks very much for your kind letter of May | 
fifteenth. It is thoughtful of you to enclose a resolution 
urging immediate consideration of American Airlines' 
application for non-stop service between San Francisco 
and New York. I have already received several letters 
upon this subject, and have written the Civil Aeronautics 
Board urging a prompt hearing upon this application. 


With kindest regards, 
Sincerely yours, 
/s/ John F. Baldwin 
JOHN F. BALDWIN 


Representative in Congress 
Sixth District 
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CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


May 22, 1957 


Mr. Roy N. Buell 
President 

Down Town Association 
57 Post Street 

San Francisco, California 


Dear Mr. Buell: 
This is to acknowledge receipt of your letter 


of May 15, together with the resolution adopted by 
your Association. 


I appreciate very much your bringing this to 
my attention and can assure you of my cooperation, 
along with other members of the California Congressional 
Delegation. 


Sincerely yours, 
/s/ Clair Engle 


CLAIR ENGLE, M.C. 
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UNITED STATES SENATE 


SY Committee on Appropriations 
hy May 23, 1957 


Dear Mr. Buell: 


Your letter of May 15 has been received and I greatly 
appreciated your forwarding to me a copy of the resolution adopted 
by the Down Town Association of San Francisco regarding American 
Airlines' application for non-stop service between San Francisco 
and New York. 


I have contacted the Chairman of the Civil Aeronautics 
Board and have requested a status report on this application. 
You may be certain that it will continue to receive my close and 
personal attention. 


With kind personal regards, I remain 
Sincerely yours, 


/s/ William F. Knowland 
William F. Knowland 


Mr. Roy N. Buell 
President 

Down Town Association 
57 Post Street 

San Francisco, California 
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JOHN F. SHELLEY 
ss CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 
May 28, 1957 


Mr. Roy N. Buell 
President 

Down Town Association 
of San Francisco 

57 Post Street 

San Francisco, California 


Dear Roy: 


This will acknowledge receipt of the Resolution passed by 
the Down Town Association on Wednesday, May 8, urging the Civil 
Aeronautics Board to consider and act promptly and favorably on the 
most recent application of American Airlines to sever and expedite a 
hearing on that portion relating to the nonstop American Airlines 
New York-San Francisco service. 


Enclosed with this letter is a copy of my letter to each of 
the members of the! Board requesting an immediate hearing on this 
matter and expressing my vital interest in the motion of American 
Airlines, Inc. I have been conferring with representatives of the air- 
lines here in Washington and am in close touch with the situation. 

As soon as I hear further from the Board, I will advise you. 


With kind personal regards, Iam 
Sincerely yours, 


/s/ Jack Shelley 
M.C. 
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CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 
May 27, 1957 


Mr. James R. Durfee, Chairman 
Civil Aeronautics Board 

Washington, D. C. | 
| 


Dear Mr. Chairman: | 


This letter is addressed to you in connection with the motion of 
American Airlines, Inc. to sever and set down for immediate hearing 
the San Francisco-New York nonstop portion of its application in 
Docket No. 5903. 


In this request for an immediate hearing before the Civil ‘Aero- 


nautics Board on this part of the American Airlines application, I 
believe the company is fully justified in asking for a hearing in \view 

of developments since the time of the original hearings and particularly 
in view of the fact the Board did not pass upon the question of whether 
there was a need for an additional non-stop carrier in the market. San 
Francisco on a national basis is the most important air market with 
only two nonstop carriers between New York and San Francisco. As one 
who travels quite a bit between the East Coast and San Francisco, I 
understand this lack of service personally and the effect it has on pas- 
sengers wishing to make a quick and convenient trip between San Fran- 
cisco and New York. | 


I trust the Board will see fit to at least grant the petitioner, 
American Airlines, Inc., an immediate opportunity to be heard on this 
matter and that whenthe Board does set this for hearing, you will notify 
me of the time and place where it will take place. I am very vitally 
interested in the matter of inadequate service now being offered to air 
travelers between the two cities and would like to add that I would be 
happy to meet with you and the other members of the Board at any time 
to discuss this situation with you. | 


In the knowledge you will give this request your earnest considera- 
tion and as a native San Franciscan and Representative of San Francisco 
in the Congress, I know you will give my letter your prompt consideration. 

| 


Sincerely yours, 


M.C. 
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WILLIAM S. MAILLIARD 


* * * 


CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


29 May 1957 


Mr. Roy N. Buell, President 
DOWN TOWN ASSOCIATION 
57 Post Street 

San Francisco, California 


Dear Roy: 


I have now received a reply to my expression of interest 
from the CAB relative to the City's representations favor- 
ing approval of CAB Docket No. 5903, American Air 

Lines application for nonstop service between San Francisco 
and New York. 


A copy of Chairman Durfee's letter, responding to my re- 
quest for expeditious consideration of this application, is 
enclosed for your information. 


I will keep you informed of any additional information that 
may be furnished me by the Civil Aeronautics Board. 


With best wishes, 
Sincerely, 


/s/ Bill 
Member of Congress 
WSM/mao 


Enclosure 
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CIVIL AERONAUTICS BOARD 
Washington 25 


May 27, 1957 


Honorable William C. Mailliard 
House of Representatives 
Washington, D. C. | 


Dear Congressman Mailliard: | 
This will acknowledge your letter of May 21, 1957, enclosing 
correspondence to you with reference to the request of American Air- 


lines for establishment of nonstop service between New York ad San 
Francisco in Docket No. 5903. 


American Airlines has filed a motion with the Board urging 
an expedited hearing on its application which would make possible such 
a service. Answers to this motion are due on May 28, 1957, and the 
matter will then receive the Board's most careful consideration. 


In view of your interest, instructions have been given that 
you be advised of the Board's action in connection with this motion. 


We are returning your correspondence herewith. 
Sincerely yours, 


/s/ JAMES R. DURFEE 


Chairman 


Enclosures: (4) 
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JOHN E. MOSS 


* * * 


CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


May 31, 1957 


Mr. Roy N. Buell 

President 

Down Town Association of 
San Francisco 

57 Post Street 

San Francisco, California 


Dear Mr. Buell: 


Thank you for sending me a copy of the resolu- 
tion adopted \by the Down Town Association of San 
Francisco concerning American Airlines’ application for 
non-stop service between San Francisco and New York. 


I appreciate your furnishing me with this 
information. 


Sincerely, 


/s/ John E. Moss 


John E. Moss 
Member of Congress 
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GEORGE P. MILLER 
oo CONGRESS OF THE UNITED STATES 


House of Representatives 
Washington, D. C. 


June 3, 1957 


Mr. Roy N. Buell 
President 

Down Town Association 
57 Post Street 

San Francisco, California 


My dear Mr. Buell: 


Thank you very much for your letter, enclosing a | 
copy of a resolution adopted by the Down Town Association 
of San Francisco, relative to American Airlines' applica- 
tion, now pending, with the Civil Aeronautics Board to 
initiate noh-stop service between New York and the Bay 
Area. 


Quite sometime ago I approached CAB and made | 
my position on this subject known to them. 


It is long overdue and I am hopeful that CAB will 
grant the request to American in a very short time. 


Sincerely, 
/s/ Geo. P. Miller 


GEORGE P. MILLER 


GPM:Def 
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JOHN F. SHELLEY 
x * 


CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


June 3, 1957 


The Honorable George Christopher 
Mayor of the City and County 
of San Francisco 
200 City Hall 
San Francisco, California 


Dear George: 


This is in/reply to your letter inviting me to attend the dedi- 
cation ceremonies for the comprehensive model of the San Francisco 
Bay on the afternoon of June 14. I have been hopeful that the schedule 
of legislative business here in Congress would be such that I could make 
the trip out for these ceremonies. However, it now appears that imme- 
diately following the consideration of H.R. 6172, the civil rights bill of 
1957, the House will then consider Federal aid to Education. In addition 
to these matters, I am continuing to work on the CAB to grant a hearing 
on the American Airlines nonstop San Francisco-New York application. 
This schedule, I'm afraid, makes it impossible for me to join with my 
many friends out there in the Bay Area who will be gathering together 
on this occasion to dedicate the Bay Model. After appearing on several 
occasions before Committees of Congress in support of appropriations 
for this project and helping to guide the study to a successful endorse- 
ment and authorization by Congress, it is a great disappointment to me 
that the legislative schedule prevents me from being there on June 14, 


By means of this letter, I would like to join in commending the 
Army engineers and others responsible for their vision and farsighted- 
ness in bringing this vital project to a successful conclusion and provid- 
ing the people of the Bay Area and Northern California with a device that 
can bring better living, greater economic and industrial development and 
a sound utilization of our water resources to the citizens of the area. 
This study, which I humbly think of as a "pet project", is truly a 
remarkable feat. 
With kind personal regards, Iam 
cc: Mr. John Reber Sincerely yours, 
Mr. George Johns 
Mr. E. D. Maloney 
Mr. Roy Buell M.C. 
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J. ARTHUR YOUNGER 


* * x \* 


CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


June 8, 1957 


Dear Mr. Buell: 


Attached is a copy of a letter just received 
from the Civil Aeronautics Board which is self- 
explanatory. 


I shall continue to keep you advised. 
Cordially yours, 
/s/ Art 


J. Arthur Younger, M.C, 
9th District, California 


Mr. Roy N. Buell, President 
Down Town Association 

57 Post Street 

San Francisco, California 


JAY: vr 
Enclosure 
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COPY CIVIL AERONAUTICS BOARD 
WASHINGTON 25 


JUNE 5, 1957 


Honorable J. Arthur Younger 
House of Representatives 
Washington, D. C. 


Dear Congressman Younger: 


This will acknowledge your letter of May 27, 1957, urging the 
Board to assign a prompt hearing on the application of American Air- 
lines in Docket No. 5903 to provide nonstop service between San 
Francisco and New York. 


American has filed a motion requesting expeditious hearing on 
its application which will make possible nonstop service between New 
York and San Francisco. Answers have been filed to this motion by 
a number of parties and the matter is now before the Board for 
consideration. 


Your interest and the interest of San Francisco in the request 
of American for an expeditious hearing is appreciated and you can be 
sure that most careful consideration will be given to the contentions 
advanced by all interested parties. 


In view of your interest, instructions have been given that you 
be advised of the Board's action on this request. 


Sincerely yours, 
James R. Durfee 


Chairman 
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* * * | 
CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


June 11, 1957 


Mr. Roy N. Buell, President 

Down Town Association of 
San Francisco 

57 Post Street 

San Francisco, California 


Dear Mr. Buell: 


In further reference to your letter of May 15th concerning American 


Airlines' application for non-stop service between San Francisco and 
New York, I enclose a copy of a letter which I received from th 
Chairman of the CAB in answer to my inquiry on your behalf. 


I trust this information will be of assistance to you. 
With kindest regards. 
Cordially yours, 


/s/ Jobn J. Allen, Jr. 
John J. Allen, Jr. 


JJA/hg-3 
85/22-28 
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CIVIL AERONAUTICS BOARD 
WASHINGTON 


JUNE 4, 1957 


Honorable John J. Allen 
House of Representatives 
Washington, D. C. 


Dear Congressman Allen: 


This will acknowledge your letter of May 28, 1957, enclosing a 
letter to you from the Down Town Association of San Francisco with a 
copy of a Resolution urging immediate consideration of American Air- 
lines’ application for nonstop service between San Francisco and New 
York. 


American has filed a motion requesting expeditious hearing on 
its application in Docket No. 5903 which will make possible nonstop 
service between New York and San Francisco. Answers have been filed 
to this motion by a number of parties and the matter is now before the 
Board for consideration. 


Your interest and the interest of San Francisco in the request of 
American for an expeditious hearing is appreciated, and you can be 
sure that most careful consideration will be given to the contentions 
advanced by all interested parties. In view of your interest, instruc- 
tions have been given that you be advised of the Board's action on this 
request. 


In accordance with your request, your correspondence is returned 
to you herewith. 


Sincerely yours, 
/s/ James R. Durfee 
Chairman 


Enclosure: (1) 


[9162] 
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[9162] [BOE-97, p. 18] 
WILLIAM S. MAILLIARD 


x * O* *| KO 


CONGRESS OF THE UNITED STATES 
House of Representatives 
Washington, D. C. 


27 June 1957 


Mr. Roy N. Buell, President 
DOWN TOWN ASSOCIATION 
57 Post Street 

San Francisco, California 
Dear Roy: | 
This morning I was furnished a copy of CAB Order No. E-11493, denying 
the motion of American Airlines for an expedited hearing on Docket 

No. 5903. 


I sincerely regret that it was not possible to secure a more favorable 
decision on the Motion now; however, I was assured that it is the 
Board's intention to reconsider its decision on or about December 1. 

In view of the allegations contained in the petition and supporting docu- 
ments, the Board has directed the staff to review the problem of the air 
service pattern between New York and San Francisco and report the 
results of that study to the Board so that it may examine the public need 
for an early hearing on the issue of nonstop service. 


Informally, I was advised that failing a favorable decision in December, 
Docket No. 5903 might reasonably be expected to come before the CAB 
in its regular turn late next summer, and it was estimated that about 
twelve to eighteen months would elapse thereafter before a final deci- 
sion might be rendered. 


I assure you that I will continue my interest in effecting an early and 
favorable resolution of the matter. 


With best wishes, 


Sincerely, 


/s/ Bill | 


Member of Congress 


[9163] 
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[BOE-97, p. 19] [9163] 
WILLIAM S. MAILLIARD 


x * * 


CONGRESS OF THE UNITED STATES 
House of Representatives 


K Washington, D. C. 
VW/\ July 16, 1957 
ve y 


Mr. James R. Durfee, Chairman 
Civil Aeronautics Board 
Washington 25, D. C. 


Dear Mr. Durfee: 


Your Order Denying Motion for Expeditious Hearing in the matter of 
the application of American Airlines, Inc. for the removal of a 
restriction on route No. 4, Docket No. 5903, has been received. 


I would like to go on record as being extremely disappointed in the 
Board's decision on the motion of American Airlines, Inc. for expedi- 
tious hearing on its case to authorize it to provide nonstop service 
between New York/Newark and San Francisco/Oakland. 


I am hopeful that when this matter is considered further in December, 
the Board will see fit to undertake favorable action on the motion of 
American Airlines, Inc. which is of utmost importance to the City of 
San Francisco in its struggle for domestic trade and world air routes. 


With best wishes, 
Sincerely 


Member of Congress 


WSM:JSE 


[9164] 
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[9164] 
EXHIBIT NO. BOE-99 


OAKLAND CHAMBER OF COMMERCE 
1320 Webster St. 
Oakland 12, Calif. | 


May 14, 1957 


SPECIAL NOTICE TO EXECUTIVE COMMITTEE, | 
OAKLAND CHAMBER OF COMMERCE AVIATION COMMITTEE 


In the interest of conserving your time and avoiding a meeting on a 
matter on which the Committee has previously acted, Iam taking the 
liberty of requesting a mail poll of members of the committee on the 
following: 


You will recall that in the Denver Service Case a year and a half 
ago, we heard and went on record in support of American Airlines' re- 
quest for route revisions and extensions that would permit it to! operate 
non-stop flights between the Bay Area and New York. In the Denver 
Service Case decision, the Civil Aeronautics Board restricted camara 
to a Chicago stop on its transcontinental operations. 


American has now reinstituted its request to the Civil Aeronautics 
Board for the proposed Bay Area-New York non-stop service and at an 
informal luncheon meeting yesterday, it's representatives stated that the 
need for such service by residents and business firms on both sides of 
the Bay, has increased immeasurably and that the jet transportation to 
be inaugurated by American next year, makes such operation an absolute 
necessity. 


While no immediate non-stop transcontinental service is promised 
for Oakland, the benefits will carry to our citizens and businesses and 
the service would place the entire Bay Area in a better asnupetitive 
position with Los Angeles, according to the American officials. 


American now asks us simply to request the Civil Aeronautics 
Board to hold an immediate hearing on its application for the non-stop 
transcontinental service, and if such action is endorsed by our ‘commit- 
tee and approved by the Chamber Board of Directors, to so advise indi- 
vidual members of the Civil Aeronautics Board and members of the 
Congressional delegation. 


We have been advised that the Port of Oakland is taking sci daa 
action in support of American in this connection. 


[9164] 
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Enclosed is a postcard ballot. Please fill out and mail it at your 
earliest convenience. 


Thank you. 


James R. DeKorne, Chairman 
Aviation Committee 
JRD: LMC 
Enc. 


[9165] 


EXHIBIT NO. BOE-100 
January 13, 1958 
MEMORANDUM TO: W. A. Sparling 
FROM: Howard Waldorf 


SUBJECT: Civil Aeronautics Board Hearing on Bay 
Area-New York Non Stop 


Jack Watkins and G. Elmo Coon of American Airlines, called to 
advise that thanks to the support given by the Oakland Chamber of 
Commerce and the Port of Oakland, the Civil Aeronautics Board has 
granted an immediate hearing on American's application to operate 
non-stop service between the Bay Area and New York. 

They will call again as soon as the dates are set. 


Howard Waldorf 


[9166] 
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EXHIBIT NO. BOE-101 


SUGGESTED LETTER TO CONGRESSMEN COHELAN AND MILLER: 


Please be advised that the Oakland Chamber of Commerce is an 
intervenor in support of American Airlines in the New York-San 
Francisco Non-Stop Case, now awaiting an Examiner's decision, and 
oral argument before the Civil Aeronautics Board. | 


| 
While no immediate service to Metropolitan Oakland Thternational 
Airport is planned, the Oakland Chamber of Commerce feels that a third 
non-stop transcontinental carrier is vital to the San Francisco Bay 
Region to preserve the advantages of the Golden Gateway to the ‘Pacific 
Ocean Area and the Orient, and to overcome some of the multi-carrier 
and first-use-of-new-airliners the Los Angeles area has enjoyed. 
American Airlines has served the Metropolitan Oakland Inter- 
national Airport and has indicated that the Oakland Mainland area is in 
line for direct jet transport service in the not too distant future. 
We believe that the removal of the Chicago stop restriction on 
American's Bay Area-New York service and its authorization to operate 
non-stop service between these two points is important to the business 
and industry and overall progress of the Oakland Mainland area. 
Kind regards. 


cc: Admiral Murrey Royar 


.4.40-@§$— ——- ——————“ 
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EXHIBIT NO. BOE-103 
: AMERICAN AIRLINES 144 MDut Outpt 
Ft Eonkhdicrr Abe 
ie, 1440 2420 BROADWAY * OAKLAND 12, CALIFORNIA chuiin D.C. 


May 17, 1957 


Mr. Melvin L. Dykes 

Executive Vice President and Manager 
Vallejo Chamber of Commerce 

315 Maryland 

Vallejo, California 


Dear Mr. Dykes: 


In response to your request, we are pleased to forward information 
regarding the application of American Airlines, Inc., under Section 401 
of the Civil Aeronautics Act, as amended, for an amendment to its 
certificate of public convenience and necessity for the transportation by 
air of persons, property, and mail on Route Number 4. 


1. The docket number of the application is 5903. 


2. The immediate motion requests the Civil Aeronautics Board to 
immediately sever and set down for hearing that portion of docket 
number 5903 whereby San Francisco would be afforded a third 
non-stop air service to New York. 


The motion affects the Northern California area in this respect: 
there are two carriers presently authorized to provide non-stop 
service from the Northern California area, via the San Francisco 
Airport, to New York; there are three carriers, one of which is 
American Airlines, authorized to provide this service from 
Southern California, via the Los Angeles Airport, to New York. 
The Northern California area was 18 months behind the Southern 
California aréa in receiving non-stop, standard-fare service to and 
from New York, and 11 months behind in receiving non-stop coach 
service. In both cases the prior service was inaugurated by 
American Airlines in the Southern California area; American Air- 
lines was unable to provide similar service at the same time to the 
Northern California area because it did not have authorization for 
a non-stop route from Northern California to New York. Further 
comparison today shows that the Southern California area has a 
total of 19 daily New York non-stops, while Northern California 
has only seven. 
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The shortcomings will probably be accentuated when American Air- 
lines takes initial delivery of commercial jet transports in the 

latter part of 1958, unless the Northern California~-New York non- 
stop route authorizations are equalized with the Southern California - 
New York routes. 


(9171] 


| 
A request by the Vallejo Chamber of Commerce for "severing and 
expediting" docket number 5903 in no way supports the position of 
American Airlines in the route case itself, but simply puts the 
Vallejo area on record in behalf of its own interests. 


Any communication from the Vallejo Chamber of Commerce to the 
Civil Aeronautics Board as such should be transmitted as|an 
original, plus 19 copies. 


Individual communication with the members of the Civil Aeronautics 
Board may be made by single copies of individual letters., The 
members of the Board are: James R. Durfee, Chairman, [Chan 
Gurney, Vice Chairman, Harmar D. Denny, Member, G. Joseph 
Minetti, Member, and Louis J. Hector, Member. ! 


If we can assist you with further information, please let us know. 
Sincerely yours, 


| 

| 

AMERICAN AIRLINES, INC | 
H 


/s/ Dick Dominiak 


R. T. Dominiak 
Sales Representative 
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(9219] 
EXHIBIT NO. TWA-R1 


AFFIDAVIT 


STATE OF NEW YORK ) 
: Ss: 
COUNTY OF NEW YORK ) 


JAMES L. EDWARDS, being duly sworn deposes, and says: 

I am employed by Trans World Airlines, Inc. at New York, N. Y. 
as a sales representative. On June 30, 1960, at the request of counsel 
for TWA, I visited the office of the Hon. Stuyvesant Wainwright, Repre- 
sentative for the First Congressional District of New York in the New 
House Office Building, Room 1317. The purpose of my visit was to in- 
quire concerning the circumstances surrounding the sending by Rep. 
Wainwright of a letter to the Civil Aeronautics Board, dated April 28, 
1959, with respect to the San Francisco-New York Nonstop Service Case, 
Docket No. 9214, et al. 

I discussed this matter with one Mr. Ralph A. Patterson, Executive 
Assistant to Rep. Wainwright, who made available to me the office file 
on Docket No. 9214, et al. I examined therein a draft of a letter identical 
in content with that sent to the Board. This draft bore the legend across 
the top of the first page "send to all Board members". Mr. Patterson 
advised me that this draft in its then-existing form had been left with 
him by an employee of American Airlines, Inc., whose identity he does 
not recall, with the request that a letter substantially in the form of the 
draft be sent to each Board member. This occurred shortly before the 
letter was sent. 


James L. Edwards 
James L. Edwards 


Sworn to before me this 
26th day of September, 1960 


Gustave Foehring Stamped: Gustave Foehring, Notary 
Notary Public Public, State of New York 
No. 24-6344500 Qualified in 
Kings Co. Cert. filed in New 
York County Commission 
expires March 30, 1962 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. | 


In the Matter of ) | 
REOPENED NEW YORK-SAN FRANCISCO Docket No. 9214 etal. 
NONSTOP SERVICE CASE ) 


BRIEF FOR THE UNITED STATES, AMICUS CURIAE | 

The United States, Amicus Curiae in the above proceeding, did not 
file exceptions to the Initial Decision of Examiner Edward T. Stodola, 
believing that questions as to the validity of his findings of fact could 
best be left to the parties more directly involved in the proceeding. Our 
failure to do so, however, is not to be taken as necessarily agreeing 
with any specific finding, or disagreeing with the exceptions which have 
been filed by the various parties. The United States believes, however, 
that it can best be of assistance to the Board by filing this brief out- 
lining our views on some of the more significant questions of law and 
policy implicit in this proceeding and in the examiner's opinion. 

At the outset we note that, regardless of the outcome of this re- 
opened proceeding, the hearing has achieved an important objective by 
focusing attention, in the context of a comprehensive factual record, 
upon the unfortunate manner in which these important route cases have 
all too frequently been prosecuted by interested carriers and communities. 


We note with approval the significant rule making actions already consum- 


mated or initiated by the Board to preclude recurrence of such pressure 


campaigns in the future. For activities of the type revealed on this 
record clearly have tended to negate at least the appearance of fairness 
in Board proceedings, even though we have no reason to disagree with 
the Board's original determination, as now reaffirmed by the Ex- 
[ 10077] | 
aminer, that the Board members have made every effort to avoid being 
prejudiced thereby. The trouble, of course, is that there is no real way 


[ 10077] 
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to determine whether these actions calculated to bring editorial and 
Congressional pressure upon the agency may not have had an unconscious 
effect upon the Board's decisions. 

Insofar as the merits of the present case is concerned, the United 
States believes: 

1. The Examiner clearly erred in his treatment of American 
Airlines' activities to the extent that he failed to conclude that the 
violations of the Commission's rules he found (see e.g., Initial Decision 
p. 166) should not have been given a comparative demerit in its compar- 
ative contest with the application filed by Northwest Airlines. It does 
not suffice to discuss this comparative feature of the case with the 
footnote statement on page 68 of the decision that "Northwest followed 
a policy similar to that of American in providing information to the 
press on the merits of the non-stop issue" (Id. p. 67, n. 53). For there 
are no findings supporting this conclusionary statement and no evidence 
upon which such a finding could lawfully be made. To the extent that 
the absence of evidence and findings as to Northwest reflects an erroneous 
determination by the Examiner as to the proper scope of the proceedings 
(Tr. 136) this may justify a remand to the Examiner for further evidence 
on this question. Or the Board on its own motion may wish to conduct 
such an inquiry. But on this record one of two parties to a comparative 
hearing, American, has been found to have engaged in specific conduct 
violative of the Board's Principles of Practice. Northwest has not, or 
at least could not properly be so found. Accordingly, even if it be 
assumed that American's activities were not disqualifying, the Examiner's 
conclusions IV and V are invalid to the extent they hold that the record 
“fails to provide sufficient reason or justification for voiding or re- 
scinding or setting aside * * * the order of certification made to 
American "(Con- 


[ 10078] 
clusion IV, Id. pp. 185-186) and that the violation on the part of American 
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"did not vitiate the non-stop proceedings" (Conclusion V, Id. p. 186). 

We submit that, unless the Commission concludes American did not 
violate its Principles of Practice in any respect, it is obligated to set 
aside its previous order and to re-evaluate the comparative qualifications 
of American and Northwest. Moreover, upon such new evaluation it 

must weigh American's derelections against it.. See WHDH, Inc, 29 
F.C.C. 204.2 For it is perfectly clear that in the aviation field a 
prospective certificate holder's penchant for compliance with the Board's 
regulations are relevant to its qualifications to hold a certificate. See 
Great Lakes Airlines v. Civil Aeronautics Board, Case No. 15,01 5, 
C.A.D.C. decided February 24, 1961. And even where conduct is not 
completely disqualifying it may be a determinative factor in choosing 


between two or more qualified applicants where the public convenience 
and necessity will only justify certification of one of the applicants. 

2. We agree with a number of the parties who have filed exceptions 
to the apparent holding of the Examiner that conduct violative of Board 
rules or regulations can be excused or justified because the Examiner 
believes other parties in other cases may have acted even more im- 


properly. Conduct of parties in other proceedings, to the extent it is 
properly made part of the record, may be relevant in determining whether 
a particular type of activity does or does not come within the recognized 
pro- 

[ 10079] | 
cesses of administrative practice or even whether it is or is not violative 
of a particular rule, not clear on its face. But if, as a matter of fact, 


| 
1/ The FCC determination in the WHDH case to hold a new com- 
parative hearing where it found that the winning party's conduct, although 
not disqualifying, was improper, was expressly approved by the|court 
of appeals by order of January 16, 1961. (Unreported order in | 


Massachusetts Bay Telecasters v. Federal Communications Commission, 
Case No. 13,896, C.A.D.C.) 
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activity by a party to a Board proceeding violates the Board's rules, or 
accepted procedures before the agency, it is not to be excused because 
others, too, may have failed to comply or have been guilty of even greater 
transgressions. The seriousness of a particular violation - whether it 
should be held to be disqualifying or merely a comparative demerit - 
similarly should be calculated upon the basis of an evaluation of its 
significance in the particular case, not by comparison with conduct in 
other cases where no such issue was raised and no determination of the 
conduct's lawfulness or impropriety made. 

3. The Examiner's discussion at page 184 of the Initial Decision of 
the FCC ex parte contact cases and of the alleged distinctions between the 
problems facing the Board and those confronting the Commission is, we 
believe, misguided. It may be that there is a distinction between direct 
efforts to influence a Commissioner, as was present with respect to some 
of the parties in both of the FCC cases to which the Examiner refers, and 
the more indirect pressures engaged in by American and City of San 
Francisco here. But the Examiner is apparently unaware of the fact that 
in the WKAT case'the Commission found one applicant, North Dade Video, 
absolutely disqualified, because, although there was no evidence that any 
representative of North Dade had spoken to any Commissioner after the 
case was set for hearing, North Dade's principals had employed a man 
to use his influence with Congress to do whatever he could to secure a 
grant for North Dade and "neutralize the pressures" allegedly being 
brought by the other parties. See WKAT, Inc., 29 F.C.C. 216. The 
Commission thought the vice of North Dade's conduct (which it held to be 
disqualifying) was its intent rather than what it actually achieved. 


[ 10080] 
But regardless of the factual distinctions or similarities in the 


conduct of the parties in the FCC cases and the conduct revealed here, 
we cannot agree with the Examiner's startling conclusion that propriety 
of conduct is less important with respect to Board proceedings than 
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before the Commission. Of course it is of great importance in the 
communications field. But no one has ever previously suggested that it 
is applicable only to "new and untried applicants." On the contrary the 


Commission has held that a licensee who has otherwise operated for 


many years in the public interest may be completely disqualified for 
conduct violative of its rules or otherwise outside of the recognized 
processes of administrative proceedings. See Federal Communications 
Commission v. WOKO, Inc., 329 U.S. 223; Federal Communication s 
Commission v. Broadcasting Service Organization, 337 U.S. 901, 
reversing 177 F. 2d 1007 (C.A.D.C.); WKAT, Inc., 29 F.C.C. 216 
(disqualification of long time radio licensee WKAT); WHDH, Inc., 
29 F.C.C. 204) (voiding grant to long time radio licensee WHDH). 
Conceivably there may be circumstances where the needs for air service 
are so great, and the untainted applicants for such service so few, that 
conduct which would not otherwise be tolerated, would be overlooked. 

See Hawaiian Intraterritorial Service, 10 C.A.B. 62, 67. But there is no 
suggestion that this is the case here where, in addition to the non-stop 
service already being provided by United and TWA, there was another 
qualified applicant, Northwest, seeking to provide the service in question. 
In short we believe it would be quite erroneous (as well as totally un- 
necessary) for the Board's decision here to be based upon any assertion 
of the relative unimportance of applicants before it conforming to proper 
standards of conduct and complying with its pro- 


[ 10081] 
cedural rules. Certainly it would go a long way towards vitiating the 
effect of the Board's current rule making activities in the field. 

Respectfully submitted. 
LEE LOEVINGER, 


Assistant Attorney General 


RICHARD A. SOLOMON, 
Attorney 
Department of Justice 


[ Certificate of Service] 
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BRIEF OF ENFORCEMENT ATTORNEY TO THE BOARD 
* * * * * 


[ 10143] 

V. SUMMARY OF THE EVIDENCE 

The record in this case leaves no doubt that American Airlines 
and the City and County of San Francisco, individually and in concert, 
must assume responsibility for ex parte communications received by 
Board during the course of the Nonstop Case from the following sources, 
namely, the City and County of San Francisco, Chambers of Commerce, 
County Governments, travel agents, California State Officials, Senators 
and Congressmen, and the White House. In addition, American and San 
Francisco must assume responsibility for the ex parte Conference held 
with the Board in December, 1957. 

As hereinbefore discussed, such communications were and are 
clearly in violation and contravention of the Board's Principles of 
Practice. 

VI. CONCLUSIONS 

In view of the entire record in this case, we submit that, if the 


integrity of the Board's processes are to be preserved, the Board find: 

1. That American Airlines, Inc., individually and in concert with 
the City and County of San Francisco, violated the Board's Principles of 
Practice; 


[ 10144] 
2. That such violations adversely affect the fitness to perform the 
air transportation awarded American Airlines, Inc. by Board order 
E-14412; 


| 
| 
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| 
3. That such award should be vacated and set aside subject to 
such further proceedings which the Board may deem warranted in the 
circumstances.” 


| 


Respectfully submitted, 


W. Archer Royall 
Attorney 
Bureau of Enforcement 


Washington, D.C. 
April 18, 1961 
| 

8/ Since the Bureau of Enforcement was not a party of the ori 
licensing proceeding but only a party to the reopened phase to determine 
if the Board's Rules had been violated, we express no opinion as to the 
extent to which American's fitness is impaired. Since we did not 
participate in the licensing proceeding, we would be presumptuous to 
pass upon qualifications of the applicants as they relate to overall 
fitness. As heretofore stated, however, we assert that, at the very 
minimum, the Board, in light of the violations, is now required to vacate 
and set aside the award and reevaluate the comparative fitness of the 
applicants. | 


* * * * * 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,414 SEPTEMBER TERM, 1961 


United Air Lines, Inc., 
Petitioner, 


v. 


Civil Aeronautics Board, 
Respondent, 


American Airlines, Inc., 
City and County of San Francisco, 
Intervenors. 


No. 15,415 


Trans World Airlines, Inc., 
Petitioner, 


v. 


Civil Aeronautics Board, 
Respondent, 


American Airlines, Inc., 
City and County of San Francisco, 
Intervenors. 


Before: Wilbur K. Miller, Chief Judge, and Danaher and 
Bastian, Circuit Judges, in Chambers. 


ORDER 

On consideration of the notification herein of March 21, 1962 of the 
completion of the proceedings before the Civil Aeronautics Board pursuant 
to the Court's order of remand of May 19, 1960 and of petitioner's 
accompanying motion for the establishment of further procedural steps 
before the Court, and it appearing that counsel for respondent and the 
intervenors concur in petitioners' motion if the Court desires further 
briefing and argument, it is 

ORDERED by the Court that petitioners may file amended petitions 
for review and shall specifically show in their amended petitions for 
review the allegations of error which will constitute issues on the 
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further review proceedings before this Court, and that further prehearing 
conference herein shall be dispensed with. 
1. The briefs and the joint appendix to briefs shall be i meee 

and served in the manner specified in the prehearing |con- 
ference stipulation heretofore approved herein by the! Court's 
order of December 15, 1959; provided, however, that'to the 
extent that reliance may be placed on matters heretofore 
printed in the prior joint appendix, the parties may make 
reference to such prior joint appendix and need not reprint 


such materials. 
The briefs of petitioners shall be served and filed by April 19, 
1962, the briefs of the respondent and intervenors shall be 
served and filed by May 19, 1962, any reply briefs by petitioners 
and the joint appendix shall be served and filed by May 31, 

1962, and the case shall be assigned for oral argument there- 


after at such time as meets the convenience of the Court; and 

This order shall be printed in the joint appendix and control 

further proceedings in this case. 
Per Curiam. 


Dated: April 2, 1962 


SUPPLEMENTAL JOINT APPENDIX 
-—— Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA circuIT 


NO. 15,414 


UNITED AIR LINES, INC., 
Petitioner, 
v. 


CIVIL AERONAUTICS BOARD, 
Respondent, 


AMERICAN AIRLINES, INC., 
CITy AND COUNTY OF SAN FRANCISCO, 
Intervenors. 


Appeals 
ted States Court of Ap ee 
is cocoa Ueto Prom ait NO. 15,415 


FIRED way 311962) tRans wortp AIRLINES, INC., 


\ = Petitioner, 
tM) CY yy) v. 

<A 

i ¢ 


ee CIVIL AERONAUTICS BOARD, 
Respondent, 


AMERICAN AIRLINES, INC., 
CITY AND COUNTY OF SAN FRANCISCO, 
Intervenors. 


PETITION, FOR REVIEW OF ORDER OF THE 
CIVIL AERONAUTICS BOARD 


Record Pages 9627 thru 10474 


SUPPLEMENTAL JOINT APPENDIX 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,414 


UNITED AIR LINES, INC., 
Petitioner, 


Vv. 


CIVIL AERONAUTICS BOARD, 
Respondent, 


AMERICAN AIRLINES, INC., 
CITY AND COUNTY OF SAN FRANCISCO, 
Intervenors. 


NO. 15,415 


TRANS WORLD AIRLINES, INC., 
Petitioner, 


Vv. 


CIVIL AERONAUTICS BOARD, 
Respondent, 


AMERICAN AIRLINES, INC., 


CITY AND COUNTY OF SAN FRANCISCO, 
Intervenors. 


PETITION FOR REVIEW OF ORDER OF THE 
CIVIL AERONAUTICS BOARD 


Record Pages 9627 thru 10474 
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bitte -< 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 
REOPENED NEW YORK~SAN FRANCISCO NONSTOP 
SERVICE CASE 


DOCKET 921 ET AL. 


In the matter of the Reopened New York-San Francisco Nonstop Service Case. - 


INITIAL DECISION OF EDWARD T. STODOLA, HEARING EXAMINER 


Served: B20 1961 


Hoyard C, Westwood, 701 Union Trust Building, Washington 5, D.C., 
nes, 
? 

Hoary P Berane, 25 Broadway, New York h, N.Y., for Trans World ee 


l., for United Air 


anes, = | 
| C, Edward Leasure, 1701 K Street, N.W. ,Washington, D.C., for Northwest Air- 
Danes, BE 
Dion R, Holm, 206 City Hall, San Francisco, California, for the City and 
x isco, Galifornia. 
Francis A. Mulhern, 111-8th Avenue, New York 11, N.Y., for the Port of 
New York ° 
* Welter X. Rennett, Antitrust Division, Department of Justice, 235 U. S. 
Court House Building, Foley Square, New York 7, N.Y., Representing the Attor- 
« ney Genaral of the United S States as Amicus Curiae. | 


ee 


Lyle Jones, Jones, Antitrust Division, Department of Justice, 870 Market Street, 

' San rancisco, rancisco, California, Representing the Attorney General of the United 

+ States .as Amicus Curiae. 
W, Archer Royall, Bureau of Enforcement, Civil Aeronautics Board, | Washington 
<« 25, Dies, for the Bureau of Enforcement of the Civil Aeronautics Board. 


“This decision shall become final at the Civil Aeronautics Board 10 evk after the 
date of ‘service shown above and shall become effective upon the issuance of a 
Board order pursuant to Rule 28 of the Rules of Practice, unless within such 10- 
day period exceptions thereto &re filed by one or more of the parties with the 
| Docket Section, Civil Aeronautics Board, Washington, D.C., and served upon all 
' other parties, If exceptions are filed within the period prescribed, briefs 
| may be filed and served on all other patie within a further period of 20 days. 


+ 
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UNITED STATES OF AMERTCA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


REOPENED NEW YORK-SAN FRANCISCO NONSTOP 
SERVICE CASE 


DOCKET 921 ET AL. 


HEAINOTES TO INITIAL DECISION 


I. It is found and) concluded that no party to the original nonstop proceed- 
ings under Docket 921° et al. before the ‘Civil Aeronautics Board violated any 
of the provisions of Part 302 of the Board's Procedural Regulations, commonly 
kmown as the Board's Rules of Practice in Economic Proceedings; 


II. It is found and concluded that the Port of New York Authority, the Port of 
Oakland and the Oakland Chamber of Commerce, and the San Francisco Chamber of 
Commerce did not at any time during the proceedings under Docket 921) et al. 
violate Part 300 of the Board's Procedural Regulations, commonly known as the 
Principles of Practice of the Civil Aeronautics Board; 


III. It is found and concluded that American Airlines, Inc., and the City and 
County of San Francisco, each individually and on its own, violated the Prin- 

ciples of Practice of the Civil Aeronautics Board, particularly Part 300.2 of 

the said Principles of Practice; 


Iv. It is found and concluded that the violations of American and the City 

and County of San Francisco of the Board's Principles of Practice did not 
prejudice Trans World Airlines, Inc., United Air Lines, Inc., or any other 
party to the nonstop proceedings under Docket 921) et ale; that said viola- 
tions of the Principles of Practice of the Civil Aeronauties Board on the part 
of American and the City and County of San Francisco did not deny a fair hear- 
ing to TWA, United or any other party to the proceedings under Docket 921, 

et al.; and that the record in this reopened inquiry fails to provide sufficient 
reason or justification for voiding or rescinding or setting aside of the Order 
of Certification made to American by Order E-1))12, dated September 2, 1959, 
which authorized American to provide a nonstop service between New York and San 
Francisco; + 


V. It is found and concluded that the Civil Aeronautics Board recommended to 
the United States Court of Appeals for the District of Columbia Circuit that 
violations of the Board's Principles of Practice on the part of American and 
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y San Francisco did not vitiate the nonstop proceedings under Docket 9214 
‘et al. and that said violations on the part of American are not sutfil 
_ ceintly grave to warrant disqualification of the carrier as the licensee for 
‘the third New York-San Francisco nonstop route; 


yiVI. It is also found and concluded that the Board recommend to the Court that 
ithis reopened inquiry be terminated and the charges brought by TWA and| United 
‘against American, San Francisco and other parties to the cies eis in 
"| Docket 9214 et al. be dismissed; and 


y VII. It is further found and concluded that the Civil Aeronautics Board should 
|4nstitute new rule-malcing proceedings to consider additional proposed amend- 
‘ments of a clarifying nature to both Part 302, the Board's Rules of Practice 

¥ \in Economic Proceedings, and Part 300, the Board's Principles of Practice. 


» Appearances: 
Howard C. Westwood, Edwin H, Seeger, and A.V.J. Prather for American 

iwi. ee a Pe FERC, 
Henry P, Bevans and Edmund E. Harvey for Trans World Airlines, Ine. 
Floyd M. Rett, John IT. Lorch, H. T. Brown, Stuart Bernstein, and James 
ancis Reilly for United Air Lines, Inc. 
C. sdward Leasure and Joseph F. Healy, Jr., for Northwest Airlines, Inc. 
Dion R. Holm and Frank J. Needles for the City and County of San Fran- 


cisco, Californie. 
Francis A. Mulhern, Sidney Goldstein, and John G. Klos for the Port of 


New York Authority. 

Walter K. Bennett and Lyle Jones for the Attorney General of the |United 
* States as Amicus Curiz 

| W. Archer Royall cer Jerome H. Huisentruit for the Bureau of Enforcement, 
~ Civil Aeronautics Board. | 


INITIAL DECISION OF EDWARD T. STODOLA, HEARING EXAMINER 


Introduction 


This reopened proceeding arises out o7 a recent review by the United 


« States Court of Appeals for the District of Columbia Circuit of a decision 


z of the Civil Aeronautics Board in the New York-San Francisco Nonstop Service 
Case, Docket 921) et al., in which the Board amended the certificate of 


V/ ‘ 
public convenience and necessity of American Airlines, Inc. so as to authorize yo 


that carrier to operate nonstop airline service between New York/Newark and 


San Francisco/Oakland, 


wv 


By Order E-14)12, dated September 2, 1959, the Board certificated American 


to provide nonstop service between New York/Newark and San Francisco/Oakland. 
Thereafter, by Order E-166, dated November 19, 1959, the Board denied without y} 
further evidentiary hearings certain petitions of Trans World Airlines, Inc. 

and United Air Lines, Inc. for reconsideration of aforesaid order alleging vio- 
lations of the Board's Principles of Practice and its Rules of Practice in the 
prior proceedings before the Board. 

On May 19, 1960, the United States Court of Appeals for the District of 
Columbia Circuit entered an opinion upholding the award to American against 
various challenges other than the ones relating to the alleged violations of 
the Board's rules. United Air Lines, Inc., et al. v. Civil Aeronautics Board, 
281 F. 2d 53. The Court remanded the case to the Board for the purpose of 
holding a hearing to determine, with all convenient speed, the relevant facts 
on the basic issue of whether the Board's rules were so violated as to require 
the setting aside of the certification order on review. The order of remand 


is attached hereto as Appendix A. 


1/ After initial identification, the airlines and the other parties 
involved in this reopened proceeding will sometimes be referred to herein 
by their commonly used names. 


v 


y 


| New York and San Francisco. This application was assigned Docket 5903. 


History of the Proceeding 
For the convenience and use of the Board and the Court in assessing and 


| determining the meaning and significance of the basic relevant evidentiary 


| facts hereinafter found with respect to the alleged violations of the Board's 


i rules, and at the risk of some later repetition of the salient facts involved 


| im thts reopened inquiry, the procedural posture of this matter is presently 


outlined in chronological order. 


_ dammary 12, 1953 - May 3, 1957. On January 12, 1953, American filed an 


| application with the Board to amend its certificate for its eee tae 
i Route ; by eliminating therefrom an existing restriction which permitted the 
| carrier to serve San Francisco/Oakland only on flights which made stops at 

i alsa, Dallas, or points west thereof. Among other things, this limitation 


| of the carrier's certificate prevented nonstop service by American between 


TWA and United have long held certificate authority for nonstop operations 


’ | 
between San Francisco and New York. In the Denver Service Case, Docket 181 


‘et al., the Board consolidated another application of American which sought 


authority, among other things, to fly nonstop to San Francisco from Chicago 


and other points east of Chicago. Proposals of several other carriers were 


| 
also included in this proceeding. The Denver case was decided on November 14, 


2 
1955. 2/ American was authorized to fly nonstop between Chicago and San Fran- 


cisco; but the Board denied American's application to the extent it requested 
| 


2/ Denver Service Case, 22 C.A.B. 1178. 
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the right to provide nonstop service to San Francisco from any point east of 
Chicago, including, among other points, New York/Newark. On December 30, 1955, 
Americen's petition for reconsideration of the Board's decision with respect 
to the carrier's application in the Denver case was likewise denied.” 

May 3, 1957 - January 13, 1958. On May 3, 1957 American filed with the 
Board a motion requesting that there be severed out of its 1953 application 
in Docket 5903 the issue of New York-San Francisco nonstop service and that 
an expedited hearing be held on this single broad issue. On May 13, 1957, the 
City and County of San Francisco, through its Public Utilities Commission, 
filed an answer supporting American's motion of May 3,.1957, for a severance 
and an expedited hearing on the carrier's application for nonstop service. On 
May 20, 1957, the Port of New York Authority likewise filed an answer in sup- 
port of American's motion. Answers in opposition to American's motion were 
filed by United on May 27, 1957, and by TWA on May 28, 1957. 

On June 26, 1957, the Board by Order E-11)93 denied American's motion of 
May 3, 1957; but the Board directed its staff to "review the problems of the 


air service pattern between San Francisco and New York and report the results 


. h, 
of that study to the Board on or about December 1, pores December 2, 1957, 


representatives of the City and County of San Francisco met with the Board in 


3/ Denver Service Case, 22 C.A.B. 1178, 130k. 


u/ The contents of this confidential report and the exact date of its 
filing in December 1957 are not disclosed by this record. 
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the Board's regular hearing room and urged 2 general need for more air service 
; = ee 

to San Francisco, including a third nonstop service to New York. 

iw | 


Jamary 13, 1958 - July 30, 1958. On January 13, 1958, by crder E-12103, 


4 the Board, with two members dissenting, activated the New York-San Francisco 


ie nonstop proceeding by severing from American's application in Docket 5903 
that portion relating to the New York-San Francisco nonstop issue and ordering 
: an expedited hearing thereon. The severed proposal was assigned Docket|.921h. 
{WA and United petitioned for reconsideration, On April 9» 1958, the Board by 
order E-12337 denied the United and TWA requests for reconsideration of] the 
order activating the nonstop proceeding with the same two members again dis- 
senting. 
The newly activated nonstop proceeding proceeded to prehearing conference 
held on April 29, 1958. On May 15, 1958, the Board by Order B-12511 consoli- 
dated into the proceeding a new application of Northwest. Airlines, Inc, for 
‘New York-San Francisco nonstop authority. No applications other than those 
* of American and Northwest were involved in the nonstop proceeding. 
ig July 30, 1958 - March 9, 1959. Public hearings were conducted by Examiner 
Walter W. Bryan of the Board during July 30 - 31, 1958, in San Francisco and 
aero September 9 - 18, 1958, in Washington, D.C. In addition to the two 
* | applicants, TWA, United, the City. and County of San Francisco, the City of 
ie Oakland, the Oakland Chamber of Commerce, and the Port of New York Authority 
‘participated as formal parties to the proceeding. The Government was jrepre- 
” sented in the case through the Bureau of Air Operations of the Civil Aeronau- 


¢ tics Board. 


ao 
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Briefs to Examiner Bryan were filed on November 10, 1958, by each of the 
foregoing formal parties except the City of Oakland. Oakland filed a brief 
statement in lieu of a brief. In addition, numerous statements were also 
filed with Examiner Bryan pursuant to Rule 1) of the Board's Rules of Prac- 
tice in Economie Proceedings on or before the deadline set for the filing of 
briefs. 

On March 9, 1959, Examiner Bryan rendered his Initial Decision which 
found that the public convenience and necessity required a third nonstop 
carrier between New York/Newark and San Francisco/Oakland; that American 
should be authorized to provide such nonstop service; and that the applica- 
tion of Northwest for authority to provide such service should be denied. 

March 9, 1959.~ sSeptember 2, 1959. Following the filing of exceptions 
to the Examiner's Initial Decision, and briefs to the Board in support there- 
of, the Board held oral argument on April 29, 1959. 

On May 15, 1959, the Board issued a press release announcing that it had 
voted tentatively to grant American's application with two members dissenting. 
On September 2, 1959, the Board issued Order E-1))12 granting American's 
application with the same two Board members dissenting. 


September 2, 1959 - May 19, 1960. On September 22, 1959, petitions to 
reconsider and revise Order E-112 were filed with the Board. Northwest 


filed a petition for reconsideration for Board Order E-14412; TWA filed a 


petition for rehearing and reconsideration of the order; and United filed a 


petition for rehearing, reargument and reconsideration in the same matter. 


TwWA's petition asked for a vacation of Order E-1)12 and a termination of the 
proceedings or, in the alternative, a reopening with a preliminary hearing 
and stay of the order. United's petition for rehearing, reargument and re- 
consideration also asked for a stay of Order E-1)),12, 
Answers to the three petitions for reconsideration were filed by American, 
the City and County of San Francisco, the San Francisco Chamber of Commerce, 


and the City of Oakland. TwA and United answered Northwest's petition. Among 


other counter pleadings filed were answers to United's petition for a stay by 


| American, the City and County of San Francisco, and the San Francisco Chamber 
of Commerce. The Port of New York Authority filed a motion to strike portions 
of TwA's and United's petitions and answers thereto were filed by those two 
carriers. | 
In their petitions to the Board for reconsideration, TWA and United urged 

' that Order E-1,412 was legally defective by virtue of various substantive and 
procedural errors, included among others, a denial of a fair hearing by reason 
of ex parte communications made or inspired by American, San Francisco, and the 
Port of New York Authority and by other efforts of these parties to bring pres- 
sure or influence to bear upon the Board. These two petitioners claiined that 
the ex parte communications and alleged efforts to solicit and paee ei pressure 
*, resulted in violations of Rule 2(a) and (c) of the Board's Principles of Prac- 

| tice and violation of Rules 18 and 24(j) of the Board's Rules of Practice in 

: Economic Proceedings. Petitioners further claimed that these alleged) viola- 


| 
tions necessitated a vacation of Order E-l12 and a hearing de novo, or in 


4930 sae 
the alternative, a reopening of the proceeding with a preliminary hearing to 
determine the facts as to the alleged ex parte activities. If the latter 
course were chosen, the Board was requested to stay the effectiveness of Order 
E-1))12, The petition for reconsideration filed by Northwest, the unsuccessful 
applicant, did not allege violations of the Board's rules, 

Petitions for review and for a stay of Board Order E-1,12 were filed with 
the United States Court of Appeals for the District of Columbia Circuit by 
United and TWA on October 22, 1959. On October 27, 1959, the Board issued 
Order E-1)586 granting oral argument to determine whether and to what extent 
the allegations of violations of the Board's rules justified further action in 


the proceeding and, if so, what action should be taken. The order denied the 


petitions for reconsideration in all other respects. 


On October 30, 1959, the Court of Appeals denied the petitioners' request 
for a stay of Board Orders E-112 and E-14586. The Court retained jurisdiction 
over the petitions for review and authorized the Board to take further proceed- 
ings on the alleged violations of its rules pursuant to Order E-1586 and to 
report to the Court on such action within 20 days. In its order the Court 
specified that the petitioners could thereafter renew their request for a stay. 

Oral argument on the alleged violation of the Board's rules was held by the 
Board on November 12,:1959. On November 19, 1959, the Board issued Order E-1)66), 
denying and dismissing those portions of the petitions under reconsideration 
which had been the subject of November 12 oral argument. On the same day the 


Board reported its action to the Court. 


SA] 
shies 


a 


As already noted, on Mey 19, 1960, the Court rendered an opinion uphold- 


| ing the nonstop route award to American against various attacks other jthan the 


" ones relating to the violations of the Board's rules. The latter matters were 


remanded to the Board for further proceedings. On June 7, 1960, the Board 
| 
issued Order E-15342 reopening the proceeding under Docket 921) et al, in ac- 


4 cordance with the order of remand attached hereto as Appendix A. 


« 


| 
The Issues | 


It is arguable from the language of the opinion of the Court that the 


Court intended the Board only to ascertain the facts concerning alleged at- 


» 


' tempts by American to bring improper pressure to bear upon the Board and Ameri- 
, can's responsibility for the activity of other parties in the manner plleged 

1 by United and TWA, as opposed to a broader determination which would involve 
. the nature and scope of the activities of such other parties. However, the 


| Court's order of remand attached hereto as Appendix A is not so limited. 


Presumably, after carefully considering the Court's opinion and jits order 


of remand, the Board ordered that the proceeding under Docket 9214 et al. be 
" reopened for the limited purposes of ascertaining the relevant facts and deter- 
| mining (a) whether any party to the Board's proceeding violated the Soerd's 
| principles of Practice, and if so, (b) whether the Board's Rules were so vio- 


i lated as to require a setting aside of the order of certification authorizing 


« nonstop air service between New York and San Francisco by American. 


83/ Ordering paragraph No. 1 of Order E-153h2. 
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The precise scope of this reopened proceeding was the subject of some 
controversy when the hearings began. The Board's use of the phrase "any party 
to the Board's proceeding" as shown in the preceding paragraph would, if lit- ~. 
erally interpreted, encompass the investigation of each of the formal parties "® 
to the original proceeding. But the Court's opinion and its order of remand 
is plainly not that broad. Moreover, the paragraph above reciting the Board's Fr 
order limits this reopened inquiry to possible violations of the Board's Prin- : 
ciples of Practice, In the light of the history of the original proceeding 
before review by the Court, it is further clear that in speaking of the "Board 5 
2ules" in its order of remand, the Court had in mind possible violations of both' 
the Board's Principles of Practice and its Rules of Practice in Economic Pro- " 
ceedings. ¥ 

In the initial session of the evidentiary hearings, the Examiner ruled 
that this reopened proceeding encompasses the limited purpose of determining 
whether American or other parties to the original proceeding which supported ”* 
American's application for the New York-San Francisco nonstop service violated " 


the Board's Rules,’ including its Principles of Practice, and, if so, whether the 


Board's Rules were so violated as to require them setting aside the order of cer 
v 


tification in, Docket 921) et al. The Department of Justice had no basic dis- 
agreement with this ruling on the scope of the proceeding; but it took the 
technically more narrow position that this reopened inquiry should concern it- 1 
self with questions as to whether or not American Airlines had been a party to 


any violations of ‘the Board's rules, either directly or through the City 
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and County of San Francisco and other persons in the San Francisco 
area 

Attached hereto as Appendix B are the Principles of Practice of the 
Board and certain provisions of the Rules of Practice in Economic Pro- 
ceedings relevant to this reopened inquiry. In essence, the pertinent pro- 
visions of the Principles of Practice preclude "private" commnications on 
the “merits” in cases "to be determined after notice and hearings” bna 
further declare it to be improper for any person to attempt to bring pres- 
sure or influence on the Board in such cases. The Board's Rules of) Practice 


govern the procedural conduct of economic proceedings before the Board 


whether instituted by order of the Board or by the filing with the Board of 


an application, complaint, or petition. 
The June 7, 1960, order of the Board reopening the nonstop proceeding pro- 
vided for (a) public hearings before an Examiner of the Board; (b) the filing 


by the parties of proposed findings and conclusions to the Board on all issues; 


6/ In other words, the Department of Justice would have limited this 
reopened proceeding to the questions of possible violations of the Board's 
rules by American, either directly or through persons "in privity” |with 
the carrier. Under the Department's view, violations by a civic party to 
the original case which had no connection with American and as to which 
American had no knowledge would be irrelevant to the issues of this re- 
opened proceeding. The Examiner's ruling goes a little farther in|that 
it holds accountable to this inquiry the alleged improper activities of 
any civic party which supported American's application irrespective of its 
relationship to American during the course of the proceedings before the 
Board. | 


(c) findings of fact by the Examiner; and (d) certification of the entire 
record to the Board for tentative decision. On September 30, 1960, after the 
hearings in this reopened matter were completed, TWA filed a motion requesting 
the Board to direct the Examiner to issue an Initial Decision embodying find- 3 
ings of fact and conclusions on the issues in the reopened proceeding. No 
party opposed TWA's motion. d 
By Order E-16013, dated November 10, 1960, the Board granted TWA's motion , 
and modified the original order reopening the proceeding under Docket 921); et al. 
by providing for the issuance of an Initial Decision by the Examiner. Among .« 
other things, Order E-16013 provides that the proposed findings and conclusions 
due to be filed on November 21, 1960, would be treated as briefs to the Examiner, 
After the issuance of the Examiner's Initial Decision containing his findings arfi 
conclusions on all matters at issue in the reopened proceeding, the further pro- 
cedural steps will be governed by the Board's Rules of Practice in Economic 
Proceedings. In other words, instead of limiting the Examiner's function in 


this matter to making findings of basic facts, Order E-16013 provides for the 


normal procedure in economic proceedings of an Examiner's Initial Decision con- 


taining findings of basic facts, findings of ultimate facts and conclusions. 
The Court has retained jurisdiction in this matter and the Board's final deci- 


sion in this reopened proceeding is subject to review by the Court. 


Findings of Basic Facts 


Prior to the Board's decision in the Denver proceeding, supra, American's 


service to San Francisco/Oakland was limited to flights which made stops at 


Tulsa, Dallas or points west thereof. Among other things, this prevented 
nonstop service between New York and San Francisco and imposed a considerable 
cireuity on American's one-stop operations. 
Although the Board made substantial changes in American's transcontinental 
route arrangements in the Denver case in the year 1955, including, among others, 
a new nonstop service for American between San Francisco/Oakland and Chicago 
and new one-stop service via Chicago between the Bay area in California and 
numerous points on American's system east of Chicago, American, as well as 
San Francisco and Oakland, unsuccessfully sought reconsideration of the Board's 
decision in that proceeding which denied the carrier nonstop authority between 
the New York area and the Bay area in Califo: / Recognizing that ja greater 
part of the Bay area New York traffic would very likely move on nonstop flights 
in the future, American had made vigorous arguments for the nonstop authority. 
In its own petition for reconsideration in the Denver proceeding, the 
carrier also joined San Francisco and Oakland in the contention that the 
Board's Denver decision discriminated against the two cities in that /the Bay 
area would continue to receive unrestricted transcontinental service} to New 


York from only two carriers, TWA and United, whereas their neighbor city, Les 


Angeles, enjoyed such service from three carriers. TWA, United, and American. 


This contention was urged upon the Board in spite of the fact that the 


7/ 22 C.A.B. 1178, 1166-1200. 
S/ 22 C.A.B. 1178, 1304-1311. 
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Los Angeles area was then generating substantially more New York traffic than 
the Bay area. Implicit in the arguments presented on reconsideration was the 
further contention that the Bay area's econemic strength and strategic loca- 
tion would increase its traffic-generating ability if nonstop service by a 

third carrier were provided” Moreover, as hereinafter found in more detail, 

San Francisco became’ alarmed during the processing of the nonstop proceeding ¥ 


10/ 


under Docket 921) over its alleged inferior status to Los Angeles with respect ¥ 


to transcontinental service to New York because it was given to understand in 
various ways that its lack of a third nonstop service might result in the inaugu+ 
ration of service by jet type aircraft out of Los Angeles before such service 
would begin out of Sen Francisco. ‘Indeed, the probability of substantially ear- 
lier jet service for Los Angeles -- an alleged discrimination against San Fran- ¥ 
cisco which eventually proved to be unfounded -- was very effectively used by 


American in the early stages of the nonstop proceeding to stir up interest in 
11 
the Bay area in the carrier's proposal for a third nonstop route to New York. 


I It is not uncommon for a city to claim discrimination vis-a-vis a neigh- 
boring point in either the volume or pattern of service available in Board route: 
proceedings. The right of a city to litigate its relative service or route pat-,, 
tern status is well established. Fort Worth Investigation, Order E-12996, Sep- 
tember 23, 1958; Washington-Baltimore Adequacy of Service Investigation, Order + 
E-15162, April 29, 1960; and Southern Transcontinental Service Case, Order B-1266 
August 5, 1958, Cf. Greensboro-High Point Air v. Civil Aeronautics Board, 231 F. 
2a 517 (D.C. Cir. 1956). 


10/ For the sake of brevity, the original proceedings under Docket 921) will 
be referred to herein as the "nonstop proceeding." 


~ 


v/ During the early phases of the nonstop proceeding American was expected 
to be flying jet aircraft nonstop in transcontinental service before TWA or 
United would get such equipment into service between the West Coast and New 
York. 
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Not long after the Board denied its petition to reconsider the De: myer 


12 
decision on December 30, 562 terion begen discussions within the company 


e regarding a possible further proceeding for the removal of the certificate 
Y restriction on its transcontinental route which would give it nonstop authority 


between San Francisco and New York and other cities in the East. The City and 


$ County of San Francisco were first contacted by American regarding the problem 
v 
of a new proceeding on the nonstop matter during the early months of 1956. 


The first important post-Denver case meeting of American personnel regard- 
+ 
ing the nonstop issue took place at the St. Francis Hotel in San Francisco dur- 


' ing August 1956. Several of the officers of the airline were in San Francisco 
during that month in 1956 to help with the company's business in connection 

| 

with the national political convention held in that city during that month, 


* 


No persons other than the carrier's personnel were present at this meeting. 

Among the carrier's officials present at the San Francisco Bia in 
‘\August 1956 were Walter H. Johnson, Vice President of Sales,who is no longer 

y ‘with the airline; Charles L. Strickler, an Assistant to the Vice President, 
based in the Washington Affairs office which was then headed by Morris| Ship- 
ley, on Assistont Vice President of the carrier: Alfred R. Sone, er. | 
Regional Vice President of the airline, based in Los Angeles; Charles H. 
‘Startup, who was then District Sales Manager of the carrier in San Francisco; 


« 
iand Thomas Vi. Barbcur, who was then a Public Relations Representative of the 


12/ 22 C.A.B. 1178, 130k. 
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carrier in the Bay area. The St. Francis Hotel discussion, in the words of 


Mr. Barbour centered generally on what the carrier was "going to do next about 
removing the restriction." Numerous opinions were expressed at the meeting 


but no firm plan of action was reached. 


13/ During August 1956, and from that period through June 1958, Strickler ” 
reported to Shipley in the carrier's Washington Affairs office. Strickler's vi 
duties during the entire period relevant to this inquiry have been liaison 
work between the carrier and the Civil Aeronautics Board as well as commnity 
affairs activities in all cities served by American. In mid-1958 Shipley was 
transferred to New York and has been serving the carrier there since that time * 
as an Assistant Vice President in charge of State and community affairs. Ship- 
ley's successor as head of the Washington Affairs office was Dwight D. Taylor, 
who still held the same position at the time of these reopened hearings. Since 
mid-1958, Strickler had been reporting to Taylor. Taylor assumed the responsi- 
bilities of the Washington Affairs office as an Assistant Vice President but ¥ 
became a Vice President of the company in late 1959. Prior to mid-1958, Taylor'g 
principal responsibilities were liaison work with Members of Congress and occa- 
sional work with various departments of the Federal Government. After the lat- 
ter dte Taylor's responsibilities broadened and included,among other things, 
duties with respect to the carrier's regulatory problems in general. The Wash- 
ington Affairs office reports directly to the carrier's headquarters in New York, 


Bone served as Regional Vice President of American in Los Angeles during 
the years 1956 through 1959 and up to February 1, 1960. His territory then 
inclmded the Bay area. During the foregoing period Bone reported directly to 
the carrier's headquarters in New York. Startup served as Regional Sales Man- 
ager of the carrier'in San Francisco during the year 1956 and up to November 
1957. Since the latter date Startup has been an Assistant Vice President of 
Sales in New York. During his term of service in San Francisco, Startup re- 
ported to Bone. Barbour has been in public relations work for American in 
San Frencisco since 195) and he had been the carrier's Manager of Public Rela- 
tions in that city during the entire period here under investigation. Barbour 
reported variously to Bone, the Washington Affairs office and the carrier's 
headquarters in New York. 
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On November 2, 1956, Barbour sent a memorandum to Startup which read 


as follows: 


"The following summary of the new CAA statistics is in start- 
ling and incontrovertible support of the contention that San Fran- 
cisco and Oakland are suffering from discrimination in the denial 
of additional airline services. 


"Maybe we should send it to newspaper editors, editorial writers, 
local congressmen, public utilities officials, business firms, civic 
leaders, and any others whose support we may desire. 


"Although our program toward elimination of the restriction doesn't 
start right away, the subject matter is news at the moment, and should 
be brought to the attention of newsmen before it is too old (probably 
right after the election). Other efforts, of course, can wait until 
Spring." 


As of the date of the above memorandum, Barbour had no specific plan for 
* 


implementing his suggestions to Startup. The memorandum was written on the as- 
sumption that either San Francisco or the carrier would soon do something 
‘about asking “cor a new proceeding on the nonstop issue. Barbour made this as- 
® sumption because cf the considerable dissatisfaction which then prevailed in 
r ithe Bay area over the Board's decision in the Denver proceeding. There is 
‘nothing in the record to demonstrate that in using the clause "whose support we 


¢ 
may desire" in the third paragraph of the above memorandum, Barbour intended in 
4 


‘Late 1956 any more than "support" for a request to the Board for a new nonstop 


procee 


t) 
14/ Shipley also called attention to the CAA publication showing some decline 
' in commercial aircraft operations at San Francisco in a memorandum to) Startup 
| dated November 9, 1956. However, Shipley, who was closer to company olicy on 
-| such matters than Barbour, was frank in stating the carrier's desire have San 
y Francisco's support on the merits of its application for a third nonstop. Among 
' other things, Shipley's memorandum to Startup states as follows: "Our basic ob- 
- jective at this time, as you know, is to convince the people that oe is good 
basis on the merits for supporting American specifically rather than just a plea 
for additional service." : 
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The next meeting of American personnel regarding the nonstop problem 
took place in Los Angeles on February h, 1957, The occasion on that date was 
the dedication of a'new American maintenance facility for jet equipment at the 
Los Angeles International Airport. This second meeting was attended by C.W. 
Jacob, who for the past eight years has occupied the position of Senior Vice 
President and Secretary of American; Howard C. Westwood, Counsel for the car- 
rier; Rex Smith, then former Vice President of Public Relations for American; 
and Messrs. Shipley, Strickler, Bone and Startup. Jacob had been receiving 
reports in his office throughout the year 1956 that San Francisco was very 
amxcious to move ahead with a proceeding to obtain a third nonstop service to 


15/ 


A firm decision was made by American at the Los Angeles meeting of Feb- 


New York. 


ruary 4, 1957, on taking some action to seek relief from the restriction which 
limited the carrier's flights between San Francisco and New York to a one-stop 
service. Jacob directed Shipley and Strickler to go to Sensehonwaco at an 
early date to talk this matter over with the officials of the city and possibly 
its Chamber of Commerce and other agencies, Beyond asking Shipley and Strick- . 
ler to find out if San Francisco would initiate action on its own to activate 

a new nonstop proceeding, Shipley and Strickler received no specific instruc- 


tions as to whom they were to have discussions with in the Bay area. However, 


, Lo 
Jacob did authorize Supeley and Strickler to inform San Francisco that American 


15/ Jacob at all times relevant herein had supervisory and executive juris- 
diction over the Washington Affairs office and its personnel. 


‘Bod’? 
would initiate appropriate action to activate the nonstop proceeding if the 

, City would not. Moreover, Strickler was authorized to offer the officials of 

| San Francisco any available economic data that might help the City in| moving 
ahead on the nonstop issue. Finally, Strickler was authorized by Jacob to do 

| what he could in publicizing the carrier and promoting its interest in the Bay 


area, 
| 


Jacob met with the personnel of the carrier's Washington Affairs office,.”.- 
particularly Messrs. Shipley, Taylor, and Strickler, on many other occasions 


| during the years 1957 through 1959. At times, the carrier's lawyers were 


i present at such meetings, For the most part, these meetings took place either 


in Washington or in the carrier's headquarters in New York, In addition to 
other regulatory matters involving government agencies, the New York~San Fran- 


cisco nonstop issue was discussed from time to time. 


No specific instructions were given to Shipley, Taylor or Strickler by 

| Jacob with regard to the observance of the Board's Rules prior to the time 

| the nonstop issue was set for formal hearing. After the matter was Set for 

| hearing, Jacob felt the nonstop case acquired a "new posture", About, that time 
Jacob cautioned his subordinates in the Washington Affairs office about making 
sere the Board's Rules were observed. However, Jacob was of the mind that even 


the latter instructions were not really necessary because the Washington Affairs 


personnel were experienced and had as mich awareness of the Board's Rules as he 


did. Except for certain mincr details, Jacob wholeheartedly approved of the 
activities engaged in by Messrs. Shipley, Taylor and Strickler during the 


entire course of the nonstop proceeding. 
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Jacob received status reports on the progress of the nonstop proceeding 
from time to time from Shipley, Taylor and Strickler. In the majority of the 
cases these reports were verbal rather than written. 

Pursuant to the instructions from Jacob, both Shipley and Strickler went 
to San Francisco during the latter part of February 1957. During this visit 
or soon thereafter these two representatives of the carrier called on George 


Christopher, the Mayor of the City and County of San Francisco; Joseph W. 


Martin, Jr., then Chairman of the Public Utilities Commission of the City 


16 
and County of San iccctagsie ote R. Holm, City Attorney of the City and 


County of San Francisco; and Frank J. Needles, Deputy City Attorney of the 
City and County of San Francisco. Needles has long served as Counsel for the 
City and County in aviation matters. 

Following his initial visit in 1957, Shipley made three other trips to 
San Francisco during that year from his Washington office and three such trips 
during the year 1958, Shipley made no trips to San Francisco during the year 
1959. Inclusive of his February 1957 trip to San Francisco, Strickler made 
over 30 round trips to that City from his Washington office during the years 
1957, 1958 and 1959. Eleven of Mr. Strickler's trips to San Francisco were 
made in the year 1957; twelve were made during the year 1958; and eight trips 
were made during the year 1959. Although Shipley and Strickler transacted 
other company business during their visits to San Francisco, a substantial 


part of their activities in San Francisco during the years just noted 


16/ The Public Utilities Commission of the City and County of San Francisco * 
hereinafter will be referred to as the "PUC." 
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related to publicizing the carrier in that area in general and the pursuit of 
| 


the cerrier's interest in the nonstop proceeding in perticvlar. Taylor made 


this journey of Taylor's was concerned with company business other than the 
nonstop problem. 
The PUC is an official agency of the City and County of San Francisco 
‘through which the City and County operates its airport and participates in 
I iproceedings before the Civil Aeronautics Board and other regulatory tribunals. 
iThe City and County make no important decisions regarding aviation matters ex~ 
‘cept after approval of the PUC, During the February 1957 visit to San Fran- 
« ‘cisco, Shipley and Strickler requested that the City and County of San Fran- 
cisco file a motion with the Civil Aeronautics Board asking the Board jto sever 


and set down for immediate hearing the San Francisco-New York portion of Ameri- 


can's application in Docket 5903. The City and County were also requested at 
the same time to indicate their preference for American as the third nonstop 
rh carrier. The City and County, through Joseph W. Martin, Jr., Chairman of the 
‘' pUS, rejected both of American's requests. San Francisco was interested in 
Wk having such a motion filed but it wanted the carrier to file it. As of Feb- 
' puary, 1957, the City and County were more interested in getting a hearing on 
1! the nonstop issue than in the choice of the carrier if a third nonstop route 


> were to be authorized. 
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Following the rejection by San Francisco of American's request that the 
City and County file the motion for severance and an expedited hearing, Ship- 
ley and Strickler told PUC that the carrier would file such a motion and urged 
the PUC to support the motion by appropriate answer. In approaching the of- 
ficials of San Francisco with regard to the motion on their part for the acti- 
vation of such a proceeding and in supporting American as the preferred car- 
rier for the third nonstop service, Shipley and Strickler were armed with var- 
ious statistical analyses which, among other things, outlined San Francisco's 
existing transcontinental services, a comparison of the services of Los Angeles 
to and from the New York area with similar services provided for the Bay area, 
the advantages of Los Angeles over San Francisco in the number of schedules to 
and from the New York area, and the alleged inevitability of the eventual choice 
of American as the logical third nonstop carrier between the Bay area and the 
New York area. Moreover, after informing the officials of San Francisco that 
the carrier would file the motion for severance and an expedited hearing, Ship- 
ley and Strickler offered to help San Francisco with the preparation of their 
answer supporting American's scien 

Upon being informed that American would file the motion for severance 
and an expedited hearing, San Francisco readily agreed to support such a motion. 
In these circumstances, the carrier on May 3, 1957, filed with the Board a 


motion requesting that there be severed out of its old 1953 application in 


17/ In addition to Shipley and Strickler, the initiel meetings of the 
carrier with the PUC were attended by Bone of American and General F. 3. 
Butler, Manager of the San Francisco International Airport at that time. 
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Docket 5903 the issue of New York-San Francisco nonstop service and that an 
expedited hearing be held on this single issue. At that time American was 
the only carrier having an application for such service. 
Shortly after the filing of American's motion of May 3, 1957, the PUC of 
the City and County of San Francisco met in formal meeting on May 7, 1957, and 
voted unanimously by resolution to support American's motion for severance and 
| 
an expedited hearing. Prior to taking the vote on the matter, the PUC in an 
open meeting heard representatives of American, TWA and United argue|for or 


against the proposed resolution of PUC which would authorize the City and 


County of San Francisco to file an answer and motion with the Civil heronautics 


Board in support of American's motion for an immediate hearing on the nonstop 
portion of American's application in Docket 5903. The sana resolution also re- 
quested that the Board of Supervisors of the City and County of San Francisco 
adopt a resolution urging the Board to activate a new proceeding on jthe nonstop 
issue. The resolution adopted by the PUC further stated that copies of its 
resolution be furnished to the Mayor of the City and County of San Francisco, 
the United States Senators from California, Congressmen from the San Francisco 
metropolitan area, and all other interested parties, and that they be requested 
to support San Francisco in urging the Board to set down for iibtilte hearing 


8 
that portion of Docket 5903 proposing San Francisco-New York nonstop cere 


———_—_ 


18/ The PUC adopted a second resolutign on or about May 7, 1957, which re- 
quested the San Francisco Chamber of Commerce to endorse the action!of the PUC 
with respect to American's motion and to urge all other Chambers of |Commerce in 
Central and Northern California to participate in San Francisco's efforts to 


obtain an early hearing on American's nonstop proposal. 


\ 
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Having participated in hearings on the proposed resolution of the PUC sup- * 


cisco's plan to solicit support for an expedited hearing on the nonstop issue. 
Moreover, American's proposal for an expedited hearing on the nonstop issue 
was informally discussed with representatives of TWA and United as well as 
American by Mayor Christopher of San Francisco and by Chairman Martin of the 
PUC of the City and County of San Francisco prior to the filing of American's 
motion on May 3, 1957. 

On May 7, 1957, San Francisco, through its PUC, adopted an answer in sup- *; 
port of the motion of oe On May 20, 1957, the Port of New York Author 
ity and the Port of Oakland filed an answer in support of the carrier's motion 
to sever and expedite. Answers of United and TWA in sepsettton to the motion 
of American were filed with the Board on May 27 and 28, 1957, respectively. 

The filing of American's motion for severance and expedition on May 3; 
1957, and the answers thereto, were followed by a groundswell of activity in 
behalf of the carrier in Northern California. In addition to mumerous persons. 
prominent in either private and public affairs in the Bay area, various civic 
organizations joined in the demand for an immediate hearing on the nonstop is- 
sue. The clamor for such a hearing was fanned by news stories and editorials 


which began to appear in the press of the Bay area soon after the filing of 


American's motion. 


19/ The answer of San Francisco was filed with the Board on May 13, 1957. 


On May 1, 1957, Strickler sent a memorandum to both Startup and Barbour 
‘which read in major part as follows: 


"You probably have already done so but if not may we suggest that, in 
connection with the press, civic and public relations program we dis- 
cussed last week, thought be given to the preparation of a complete 

list of associations, groups, chambers of commerce, newspapers an 
other publications in San Francisco/Oakland and the surrounding cities 
and counties that we should call on. 


"It would also save time if we knew in advance the person or persons to 
see in the places of contact. If this can be done we should be in a 
better position when we sit down next Wednesday to block out our [program 
and make specific assignments to the members of our group." | 
Copies of the above memorandum were sent to Shipley, Bone and Burck H. 
Smith. On May 8, 1957, Strickler met with Barbour, Startup and Burck |H. Smith 
i in San Francisco to make the contemplated assignments of personal activities 
of each man in the group. 
Strickler assumed the overall charge of the carrier's activities) with 


| regard to the nonstop proceeding in the Bay area; Barbour was to continue with 


his responsibility of getting favorable publicity for the carrier on the non- 


stop problem; Bone was to contact various business groups in San Francisco on 


the same question; Startup was requested to contact the chambers or associations 
of commerce in the outlying cities in the Bay area; and Burck Smith, who was 
then a Regional Director of State and Commnity Affairs stationed at Los Angeles, 
was given a briefing on the carrier's plans with respect to enlisting) support 


for its request for an expedited hearing on the nonstop issue but was) not given 
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20, 
any specific assignment at that time. A comprehensive file on the important 


citizens of San Francisco, both in public and private life, was compiled by 
the carrier's San Francisco office sometime during the first part of May 1957. 
This list of persons was discussed at the meeting Strickler had with his as- 
sociates on May 8, 1957. The carrier's San Francisco office also carefully 
compiled a so-called "clip book," showing the progress of the nonstop pro- 
ceeding, including, among other things, a record of pertinent news stories and 
newspaper editorials, the various persons contacted, and the nature of the re- 
action to American's request for an early hearing on the nonstop issue. 
Meanwhile, after the filing of American's motion, Taylor, who was then 
the carrier's liaison man with the Congress in Washington, visited various of- 
fices of Members of Congress from both the California and New York areas to 
inform them of the carrier's filing. It has long been the carrier's policy to 
inform Members of Congress of any important new route applications which might 
affect the constituents of those Members. At this stage of the preceeding, 
Taylor was of the mind that the filing of the carrier's motion was purely a 
procedural matter and that it was wholly appropriate for him to advise Members 
of Congress from the California and New York areas of American's request to the 
Board for an expedited hearing in the nonstop matter. In several instances 


Tayler was requested’ by a Member of Congress to supply a copy of American's 


motion and answers thereto. Taylor complied with such requests, In the event 


20/ A short time after May 8, 1957, meeting Smith contacted the Chamber of 
Commerce at Sacramento in the interest of American's motion at the suggestion 
of Strickler. Smith made frequent trips to Sacramento in the course of his 
regular duties with the airline. 


-_ i 
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a Congressman asked Taylor what the Congressman could do to help, Taylor 


F,Wwould tell the Congressman to take such steps as the Congressman thought ap- 


propriate. Taylor did not think that a letter by the Congressman to the) Board 


v 


at this point in the proceeding would be inappropriate. In almost every in- 
“stance, the Members of Congress contacted by Taylor after the filing of Ameri- 
con's motion wrote letters to the Board during June 1957 in support of the 
carrier's motion for an expedited hearing. Copies of such letters were not 
‘served upon TWA or United. 
Congressional contacts of the kind just described were then not peculiar 


to American Airlines. Other air carriers have engaged in similar activities in 


* 
Congressional offices in the past. 


Several of the activities of American and of San Francisco regarding the 
nonstop problem which followed the filing of American's motion on May 3, 1957, 
were already in the advanced planning stage at the time the motion was filed. 

|, Thus, the prospective action of the PUC on a resolution adopted on May 7, 1957, 


approving the filing of the answer of San Francisco in support of American's 


motion, was known to Startup on or before May 6, 1957. Similarly, sometime 


| 
21/ In a memorandum to Jacob dated May 6, 1957, copies of which were sent to 
Shipley and Bone, Startup called Jacob's attention to an editorial appearing in 
“the San Francisco Chronicle and to another appearing in the San Francisco Call- 
Bulletin on the same day, both in support of American's motion, and then advised 
jacob as follows: 
| "Pomorrow (Tuesday, May 7th), the Public Utilities Commission will act on a 
' resolution 'Directing the filing of an answer and motion with the Civil Aeronau- 
| tics Board supporting the motion of American Airlines to sever and set down for 
: immediate hearing the San Francisco-New York nonstop portion of the application 
‘ under Docket 5903, the Commission believing that San Francisco is entitled to a 
’; third nonstop air service between San Francisco and New York; requesting the Board 
, | ef Supervisors to adopt a resolution in furtherance of the motion; copies of Comm- 
: ission's resolution tc be furnished Honorable Mayor George Christopher, state sen- 
i ators, congressmen from the Bay Area and other interested parties.' "| 


prior to the fi2ing of American's motion and the adoption of the aforesaid 
position by the PU, Needles, Deputy City Attorney of San Francisco, prepared 

a draft form of a proposed resolution concurring in the action of the PUC for 
use by the Boards of Supervisors of 13 counties in Northern California, plus | 
the draft of a letter of transmittal in behalf of George Christopher, Mayor of 
the City and County of San Francisco. The Mayor's letter and the draft of the” 
proposed resolution, both of which were prepared on or about May 2, 1957, werey, 
sent by the Mayor to various Boards of Supervisors of the counties in and aroun 
the Bay area. As proposed by Mayor Christopher, a number of the counties adopt 
resolutions through their Boards of Supervisors patterned after the proposed 
draft which was sent to them by the Mayor of San Francisco and such resolutions 


were filed with the Civil Aeronautics Board during the months of May and June 


1957, either through Mayor Christopher's office or directly to the Board. Mayor 


Christopher also contacted various Members of Congress from the State of Cali- 
fornia seeking their cocperation and support for an expedited hearing on the 
nonstop issue. 

On May 14, 1957, the Transportation Committee of the San Francisco Chamber 
of Commerce held a meeting at the invitation of Charles C. Miller, Manager of ’ 
the Transportation Department of that Chamber, in order to help the Chamber de- 
cide whether or not it should support the City and County of San Francisco in , 
accordance with the resolution of its PUC which endorsed the motion of Americas 
The aforesaid Transportation Committee consists of 3 members representing eact 


of the various transport industries in the Bay area, including, among others, 


” | the airlines engaged in air service to and from that area. As in the case of 


fe civic organizations in other cities in other route proceedings before the Civil 
; Aeronautics Board, the May 1 meeting was sort of a preliminary hearing to aid 
; the Chamber of Commerce in deciding on the course to follow regarding the pro- 
* posed new nonstop proceeding. Representatives of American, TWA, United and of 
other carriers were present at the meeting. After presentations by several air 

| carriers both for and against an expedited hearing on the nonstop issue, the 

1 | Transportation Committee of the San Francisco Chamber of Commerce agreed to 
. support the motion of American and the resolution of the San Francisco|PUC for 
‘an expedited hearing, The Board of Directors of the San Francisco Chamber of 

Commerce approved the Committee's recommendation. By a letter dated May 2h, 

* 1957, and addressed to the Chairman of the Civil Aeronautics Board, the San 

. Francisco Chamber of Commerce, through the foregoing action of its Board of 
Directors, expressed support of the efforts of the PUC to obtain an expedited 
hearing on the nonstop question, = 


The Chamber of Commerce of San Francisco generally:works very closely with 


‘ (City Hall in that City regarding applications for new or additional air service, 


« 


22/ The above letter was Signed by E. D. Maloney, President of the San Fran- 
cisco Chamber of Commerce, and it was filed with the Civil Aeronautics Board on 
«May 27, 1957. The San Francisco Chamber of Commerce then made clear that its 

action at that time was limited to the matter of an expedited hearing and was not 
, to be construed as an expression of preference for any particular carrier, The 

Chamber did request, however, that its letter of May 2), 1957, be made part of the 
record in Docket 5903. 


4 
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and copies of the City's commmnications to the Civil Aeronautics Board regard- 
ing the nonstop proceeding during the May 1957 period were in each case forwarded 


to Charles C, Miller, Manager of the Transportation Department of the San Fran-v. 


cisco Chamber of Commerce. And, following the standard procedure of the Chamber 


of Commerce in matters of this kind, the Chamber sent copies of its May 2h let- 
ter to the two United States Senators then representing the State of California” 
and to certain members of the House of Representatives in Washington represent-,, 
ing the Bay area. While copies of the May 2) letter were not served upon TWA 
or United, the two carriers were aware of the action of the San Francisco Chan- 7 
ber of Commerce endorsing the resolution of the PUC of that City which favored * 
an expedited beering 

The San Francisco Chamber of Commerce did not solicit support for America 
motion. of May 3, 1957, from associations or chambers of commerce in the outlying 
communities of the Bay area. But, as hereinafter found, the San Francisco 
Chamber of Commerce did solicit statements supporting a third nonstop service 
from such organizations after the hearings in the case were completed. This . 
latter activity of the San Francisco Chamber of Commerce was proper and lawful. 


> 
In a letter dated May 29, 1957, and filed with the Board on June 3, 1957, 


Meyor Christopher of San Francisco made extensive comments on the answers filed”: 


23/ Immediately prior to the favorable action on American's motion taken by * 
the San Francisco Chamber of Commerce, the Mayor of San Francisco sent the 
Board a letter dated May 21, 1957, with copies of resolutions of numerous muni- 
cipalities and civic groups in the Bay area taking similar action. The latter 
letter and its enclosures were received by the Board on May 27, 1957. 
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i ‘by Twh and United to American's motion of May 3, 1957. The Mayor then jagain 
Be requested an immediate hearing cn American's proposal for nonstop service. The 
letter of Hay 29, 1957, of San Francisco was served on American, TWA, United and 


ithe Port of New York Authority. But the letter enclosed a long list of persons 


; cr organizations which had already written to the Board regarding the need for 
| 


, anearly hearing. In his letter of May 29, 1957, the Mayor called attention to 
‘the earlier correspondence to the Board by California State officials, Members 

i of Congress, municipalities and chambers of commerce in the Bay area, and the 

“ San Francisco Labor Council. 

On June 3, 1957, Congressman Shelley wrote a letter to Mayor Christopher 

' in which he stated in part as follows: | 


"In addition to these matters, I am continuing to work on the 
CAB to grant a hearing on the American Airlines nonstop San Francisco- 
Yew York application." 


' Copies of Congressman Shelley's letter of June 3, 1957 to the Mayor were sent to 
' four prominent civic leaders in the Bay area. 
In addition to contacting various civic leaders in the Bay area, Strickler 
' and Bone decided to contact business groups and the chambers of commerce of the 
*. outlying commnities in the Bay area, As already noted, responsibility for the 
& latter contacts was placed largely upon Startup and his sales personnel in those 
communities, These contacts began about mid-May 1957. -In accordance |with in- 
h structions from Strickler and Bone, Startup asked his zone managers and his sales 
7 people to get in touch with the various chambers of commerce in the Bay area with 


the view of asking them to adopt resolutions in support of American's|/motion for 


9860 Tae 
severance ond an expedited hearing. These instructions contemplated suggestions | 
to those chambers as to the type of resolution to be proposed and the mailing oP 
such resolution to the Civil Aeronautics Board and to interested Members of Con- | 
gress from the State of California. Following this activity, there were filed 
with the Gvil Aeronautics Board resolutions by the Chambers of Commerce of Ala 
_meda, Burlingame, Hayward, isill Volley, Richmond and other outlying communi- » 
ties. These resolutions as filed with the Civil Aeronautics Zoard were in Somes 
cases 2lmost identical in form and were either drafted by an employee of Ameri- 
can or followed the pattern of a draft furnished the respective chambers of com 
merce by a representative of the gegen 


Among the civic groups in the Bay area interested in the nonstop matter 
vi 


25 . 
was the Downtown Association of San fest On May 6, 1957, the Downtown 


Association through its Board of Directors adopted a resolution urging the need” 
of a third nonstop service to New York and transmitted that resolution to the 


Civil Aeronautics Board through Mayor Christopher. 


» 
24/ After the filing of the letter of May 24, 1957, of the San Francisco 
Chamber of Commerce with the Civil Aeronautics Board, the sales representatives 
of American in some cases used the letter-form of resolution filed by the San 
Francisco Chamber of Commerce in their approaches to the outlying area chambers ¥ 
of commerce. y 


25/ The Downtown Association of San Francisco is a nonprofit civic associa- 
tion devoted to the economic development of the City of San Francisco. Its mem 
bership encompasses substantially all of the significant business, commercial 
and financial interests of that City. 
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fhe correspondence of the Downtown Association after the adoption of 
its resolution of Hay ¢, 1957, followed the usual pattern used by this civic 
organization during the course of many new route cases. Copies of its resolu- 
tion vere sent to Nayor Christopher, Bay area municipalities, Senators Knowland 
and Kuchel, Congressmen Mailliard and Shelley, as well as to other Congressmen 
from the State of California. The information available to the Downtown Associa- 
tion regarding the nonstop proceeding was contained in a "memorandum to editors" 
which had been prepared by Barbour for the daily press of the Bay area and which 
summarized in considerable detail the history of the nonstop issue, San Francisco's 
i position with respect to another nonstop proceeding, the probability of jet ser- 
vice in the San Francisco-New York market, and the position of American in its 
| struggle for a new nonstop conaeting: 
Although he had been contacted by Shipley prior to Mey 3, 1957,|the Manager 
| of the Downtown Association, Thomas Gray, took further steps on his oun in viseus- 
Sing the nonstop problem with a representative of American after he saw a story 
in the San Francisco press on the filing of American's motion of May 3, 1957. 
| At about the same date Gray asked Barbour for information on the nonstop problem 
| med Barbour responded by giving Gray the "memorandum to editors" noted above, It 
| was dated April 30, 1957, and received by Gray on May 3, 1957. 
The communications of the Downtown Association reviewed above were sent 
| prior to the 3oard's order granting a hearing in the nonstop case. The Associa- 
| tion's resclution of Kay 0, 1957, however, supported American's candidacy for 


the third noustop reute, since it urged "the Civil Aeronautics Board to consider 
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and act promptly and favorably on the most recent application of American 
Airlines." As already stated, the resolution of the Downtown Association of 

May 8, 1957, was passed by its Board of Directors, Both Gray and President 
Albert E. Schlesinger of the Association were vague in their testimony as to 
whether or not there was an informal hearing at which American, TWA and United 
appeared before the Board of Directors prior to the adoption of the resolution. ’ 
But the record is clear that some time prior to the mioption of the resolution 
representatives of American as well as of TWA and United had been in contact 
with either the officers or directors of the Downtown Association and argued 

for or against the adoption of the resolution. “After the initial resolution 
supporting a hearing was adopted on May 8, 1957, the Downtown Association was 
confronted with opposition to the Association's continuing participation in the 


nonstop proceeding after the Board granted a hearing. Strong opposition to 


participation by the Association in the hearings on the nonstop issue was voiced 


tc the Board of Directors of the Association by Warren Burke, a representative of 
United stationed in San Francisco, The very fact that the Association heard 
Burke on this question and debated the advisability of continuing participation 
in the nonstop case is evidence of United's power in the business community of 
the Bay area, 

During the period between May 3, 1957, and June 26, 1957, the Board re- 
ceived communications from several travel agents urging an expedited hearing on 
American's nonstop proposal. In addition to contacting chambers of commerce and 


various large users of air traffic in the Bay area, American's sales 
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representatives also contacted several ticket agents; but the record is some- 


what confused as to wostnes the carrier asked its sales people to cali on 
travel agents in the Bay area during the early phases of the nonstop matter. 
Thus, in the early part of May, 1957, a sales representative of Ameri- 
can discussed the proposed nonstop proceeding with one of the co-owners of 
Andrews Travel Agency in Berkley, California, As a result of this discussion 
Mr.. Andrews of the Andrews Travel Agency Se a letter dated May 2h,/ 1957, 
with the heading or salutation "To Whom It May Concern," expregsing the hope 
that favorable consideration would be given to the establishment of another 
nonstop service between San Francisco and New York. This letter was sent to the 
Civil Aeronautics Board and received by the Board on June 6, 1957. Copies of 
the same letter were also sent by Andrews to representatives in Congress from 
Andrews! district, as well as to the two United States Senators representing the 
State of California at that time. Another sales representative of American con- 
tacted the Contra Costa Travel Service at Concord, California, and after the dis- 
cussion with that representative, Contra Costa: sent a wire, under date of May 15, 
1957, to a Member of Congress from Northern Californie advising the Congressman 
that the travel agency supported the motion of American Airlines for|an early 
hearing on the nonstop issue, as well as advice to the further effect that the 
Bay area was entitled to a third nonstop service to New York. In a letter dated 
May 23, 1957, that ‘Congressmen wrote to the Civil Aeronautics Board in which he 
transmitted the wire of the Contra Costa Travel Service and inquired| of the 


Board what steps could be taken to expedite the nonstop proposal of Docket 5903. 
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The Concgressman's letter was received by the Board on May 24, 1957, and this 
letter, along with the attached wire of the Contra Costa Travel Service, was 
Placed in the correspondence file of Docket 5903. At about the same time the 
Charles Travel Service of Stockton, California, was contacted by a sales rep- 
resentative of American on the matter of the proposed nonstop proceeding, As 
a result of this latter contact, John Charles, Jr., of the Charles Travel 
Service, wrote to the Chairman of the Civil Aeronautics Board by a letter 
dated May 21, 1957, urging the Board to grant American's motion of May 3, 


1957, This letter was received by the Board on May 27, 1957, and it was also 


26/ 
placed in the correspondence file of Docket 5903, In urging the Board to 


grant American's motion, the letter of the Charles Travel Service stated that < 
American would inaugurate transcontinental jet transport service before any of 
the two carriers that were then in the San Francisco-New York market would be 
able to begin such service, As a matter of fact, the sales representatives of 
American were using the argument that American would have at least six months' 
lead on TWA in inaugurating jet transport service to and from the West Coast 
in their various contacts for enlisting support of American's motion of May 3, 
1957.2 
In a letter dated May 22, 1957, and received by the Board on May 27, 1957 

Merritt Greene of Travel Advisors of San Jose, California, urged the Board to 
give early consideration to American's application for the third nonstop service, 

26/ Sales representatives of American carried with them the names and address@ 


of Gach Member of the Civil Aeronautics Board in making their contacts in the Bay 
area, 


27/ In point of fact, TWA actually inaugurated jet service out of San 
Francisco.two days before American did, 


Tne record is unclear as to whether or not a representative of American in- 
spired or prompted the writing of Greene's letter, 
Even if it assuned that American's management did not request |its sales 
representatives to contact travel agents in the Bay area prior to tle activa- 
tion of the nonstop case, the activities of its sales people in California 
must be imputed to the carrier, It is a fair inference from the fa¢ts relat- 


ing to the travel agents’ communications to say that at least Startup was aware 
| 


| 
of what the carrier's sales people were doing with respect to travel arents in 


the Bay area, ‘To the extent that Startup's testimony denies knowledge of con- 
tacts with travel agents in the Bay area by American's sales personnel during 
iday, 1957, such testimony is not credited, It is here found as a fa t that at 
least the Andrews’ communication to the Board was the result of a direct result 
of solicitation on the part of American, Moreover, there is a strong probability 


that the Charles' communication of May 21, 1957, to the Board was also inspired 
28/ 


by american,” 


23/ Charics Travel Service was contacted by Richard Dominiak, a sales repre- 
sentative of .\merican, some time after May 5, 1957, Prior to seeing Charles, 
Dominialk visited Clarence ii, Shy, Dircetor of Aviation of San Joaquin County at 
Stockton, California, and asi:ed for the support of San Joaquin County in the non- 
stop matter. A resolution of San Joaquin County dated May 27, 1957, in support 
of an inssediate hearing on American's proposal was filed with the Board on June 
6, 1957, Doniniak advised Charles of his visit to Shy and the Stockton Chambcr 
of Jommeree and tie reasons for tiose visits, The technical infomsation con- 
tained in the Charles' co-munication of May 21, 1957, to the Roard was furnisied 
to Charles by Doriniak. Charles also received the name of each Soard member and 
the address of the Loard from Dominiak, While Dominiak did not recall asking 
Charies to do anything, there are obvious inconsistencies in Dominiak's testimony 
recording his efforts to obtain support for American's motion from travel acents 
and chanbers of comaerce in the Lay area, Dominiak's denial of his |solicitation 
of support from Charles cannot in all respects be credited, 
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There is further evidence in the record that during the year 1957, 
prior to the activation of the nonstop proceeding, one of American's sales 
eipresentarives in the New York area discussed American's nonstop proposal 
with four travel agents in that territory, three of whom were asked to write 
their Congressmen with regard to the matter. This American sales representa- 
tive was not acting under specific instructions from his superiors, As here- 
inafter shown, however, this and other sales representatives of the carrier 
solicited certain travel agents in the New York area in the early part of the 
year 1959 to have those agents write Members of Congress requesting the latter 
to appear at oral argument. The solicitations made of travel agents. in.1959 
resulted from specific instructions from the carrier. 

As in the case of TWA and United, American maintains a rather exclusive 
club arrangement whose membership is limited for the most part to large users 


of air transportation via American Airlines, The carrier calls its club the 


29/ 
“Adnirals Club," The major purpose of. the club is to provide the large users 


of air transportation a little more comfortable facilities than the usual air- 
port terminal waiting room while the passenger is awaiting the departure of a 
flight. The record, however, reveals that American has been using its club 
for purposes other than providing a more comfortable waiting room for pro- 
spective departees on the carrier's flights. It has in a number of cases con- 
missioned "Admirals" in its "Flagship Fleet" on the. basis of a person's rela- 
tive importance in his home community. . 


29/ TWA and United call their clubs the “Ambassador Club” and the 
"100,000-Mile Club", respectively. 


vw 
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Recommendations for an "Admiral" appointment are generally made |by the 
carrier's corporate officials, although other employees of the carrier also 
make such recommendations. These recommendations are usually approved by the 

| District Sales Manager of the appointee's home town and by action of the 
"Admiralty Board" of the carrier. Illustrative of the lengths to which Amer- 
ican has gone in commissioning "admirals" of its "Flagship Fleet" and) latching 


on to high-ranking civic, industrial and legislative leaders is the case of one 


Eveleth E, Hayden. Recommended for an Admirals” appointment in May,| 1957, 


Hayden received his commission as an "Admiral" in the "Flagship Fleet" in 

August, 1957. Hayden had never traveled on American Airlines in his life. He 

was recommended for an "Admiral's" appointment by the sales representative of 
american in the City of Oakland on the following grounds: 


", . . » because the nature of his work for the major firms 
in Alameda County, Mr. Hayden is well acquainted with both legis- 
lative and civic leaders, Mr. Hayden has been of considerable 
assistance with every docket before the CAB -- giving support 
for AAL. He has enlisted the aid of all mamfacturing associa- 
tions in Alameda and Contra Costa Counties for Docket No. 5903." 


Of course, not all of the "Admiral" appointees of American fail! to use the 
carrier's services. On the contrary, in the great majority of cases |the "Ad- 
miral" appointees are frequent passengers on American's flights. And in the 
case of Hayden the stated grounds for his sppointment as an "Admiral" were 
somewhat exaggerated. Hayden became acquainted with American's nonstop ap- 
plication in early May, 1957; he distributed a copy of a resolution adopted 
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by Alameda County Industries to other trade organizations in the Bay area; and 


he urged those trade organizations to consider taking similar action with 
respect to American's nonstop application, The Alameda resolution was in the 
language of a form resolution distributed by American. Resolutions almost 
identical to the Alameda resolution were also sent to the Board and various 
Members of Congress by the Berkeley Manufacturers Association, Berkeley, .Cali- » 
fornia; Washington Township Industries, Inc., Fredmond, California; and the 
} 

San Leandro Chamber of Commerce, San Leandro, California. : 

At the time Shipley and Strickler made their joint visit to San Francisco 
in February 1957, to get the ball rolling on the carrier's campaign to interest. 
both the private business and public office sectors of the Bay area community 
in support of an expeditious hearing on the nonstop issue, there already existed) 
a general understanding as to what Barbour's role would be in this particular 
endeavor of the carrier. This role was quite accurately defined in Barbour's 
memorandum to Strickler of November 2, 1956, as hereinbefore set forth. Barbouy 
function with respect to the proposed new nonstop proceeding was really a con- 


tinuation of Barbour's activities in the San Francisco area: in connection with 


American's application for various route extensions and adjustments, including 


the proposed nonstop authority between San Francisco/Oakland and New York/Newarlg 


as litigated in the Denver proceeding. 


30/ Hayden is secretary of Alameda County Industries, Inc., which is a trade 
association in the Oakland area, The Alameda resolution supporting a third non 
stop service between San Francisco. and New York was adopted on May 22, 1957 and 
filed with the Board shortly thereafter. Copies of the Alameda resolution were 
also furnished to certain Members of Congress from California. 


Barbour had furnished each of the daily newspapers of San Francisco a 


condensed summary of American's exhibits on the merits of the issues in the 


31/ 
jy Denver proceeding in the form of a "memorandum to editors. Supplying news- 


papers with information either through memoranda, releases or other types of 
Y 


written handouts during the pendency of proceedings before the Civil Aeronau- 
«tics Board is a common practice in the airline industry. It was done by other 
yoarriors in the nonstop proceeding under Docket 921), which is the subject of 
this reopened inquiry. Providing the newspapers with news from internal) sources 
or other information services in new route cases before the Board has been a 
Particularly consistent practice of air carriers. Similarly, the practice of 
providing information to the daily press is common to litigants in pending pro- 
ceedings of other administrative tribunals. Indeed, the various regulatory 
agencies as well as the executive departments of the United States Government 
have their own press relations or public information offices designed ta keep 


the public informed of their respective activities through the media of the 


31/ In the jargon of newspaper journalism a "memorandum" is a special type 
of written handout which provides background information on a particular sub- 
ject for whatever use a newspaper might wish to make of it. A "news release" 
given to the press is an item that can be printed by the newspaper verbatin 
if the newspaper considers it properly written, factual and of general news 

*Yanterest. Even "news releases" are sometimes rewritten by newspapers before 
publication, The word "handout" generally refers to any written material that 
a press relations man might give to the press without reference to what par- 
ticular classification it would fall into. A "memorandum to editors" ig a very 
common document in newspaper journalism and may cover a wide variety of |infor- 
mation which comes to a newspaper's attention and upon which the newspaper can 
either base a story or be kept informed of current news developments on|a 
particular matter. 


So 
You 


Nation's press and communications industry, including among other services 


the daily newspapers, radio, television, weekly news magazines and trade 


32/ 


journals. 


32/ Dlustrative of news or press releases by both private litigants and 
government agencies are the following matters of record in this case: an un- 
dated news release of Delta Air Lines regarding Delta's position at oral argu- 
ment before the Board in the Southern Transcontinental Service Case, beginning 
on September 26, 1960; a news release of Continental Air Lines for the after- 
noon papers of May 9, 1960, commenting on Continental's brief to the Examiner 
in the Trans-Pacific Route Case; a press release of Eastern Air Lines of August | 
26, 1960, making extensive comments on Eastern's brief to the Board in support 
of exceptions to the Examiner's Initial Decision in the Southern Transcontinen- 
tal Service case; a press release of Western Air Lines of September 8, 1960, , 
making comments on the carrier's presentation before the Board on oral argument 
in the Trans-Pacific Route Case; a radio release for 6:00 o'clock p.m. Septembe 
22, 1954, and a press release for September 23, 1954, by Riss and Company, Inc. 
Kansas City, Mo., listing its Attorneys with their Washington addresses and 
announcing the filing of a suit in Federal District Court in Kansas City, Mo., 
under the Sherman ‘and Clayton Acts, alleging damages of $30 million and seeking } 
to recover triple ‘that amount as provided by the Nation's antitrust laws; a 
press release of September 15, 1949, wherein the then incumbent Attorney General) 
of the United States, J. Howard McGrath, announced the filing on thet day of 
a civil antitrust suit against the Atlantic & Pacific food chain; a press re- 
lease of the Department of Justice of the United States of October 25, 1957, 
wherein the then incumbent Attorney General, Herbert Brownell, Jr., announced 
that the United States was filing on that day in the United States District 
Court in Chicago -- in accord with that Court's prior instructions -- the Gov- 
ernment's proposed final judgment in United States v. E. I. duPont de Nemours 
et al.; and a press release by American Airlines announcing that the carrier 
filed suit on August 3, 1958, in the United States District Court, Southern 
District of New York, against the Airline Pilots Association, charging breach o 
contract on the part of the Association, which allegedly resulted in a pilots' 
strike. 


To make the findings made in the above footnote conform generally to the 
contents of the press releases noted, appropriate citations of the cases in- 
volved have been omitted. 


Barbour had two major roles to perform in connection with the nonstop 
proceeding which is the subject of this inquiry. The first role -- the one 


| 
that took up most of his time insofar as the nonstop issue was concerned 


’ 
during the years 1957, 1958 and 1959 -- was that of an "errand boy"for Strick- 


# ler, who was then working out of his Washington office, as well as an "errand 
cel for Needles, Deputy City Attorney of San Francisco, who was coordinating 
San Francisco's various efforts to obtain an expedited hearing on the nonstop 
questicn. In his first role, Barbour made contacts for Strickler which Strick- 
ler could not make himself and supplied information to Needles which in |some 
Cases was unavailable to the City. This information dealt largely with ithe eco- 
nomics of San Francisco's transcontinental. air services. In his second |role, 
Borbour was engaged in supplying informetion tc the daily press of the Bay area, 
Ee encmey. in the way of memoranda to editors, and secondarily in the wey of re- 
leases, handouts and personal contacts, This dual activity of Barbour accounted 
for only a fraction of the time he spent on his reguler duties as American's 
press representative in the Bay area in the years 1957 through 1959. 
Since the airline industry is one affected by the public interest end 

eince the industry must account for itself to the Congress and to various sovern- 
ment agencies such as the Civil Aeronautics Board snd the Federal Aviation Agency, 
it is American's view that it as a carrier serving the pubdlic must also jaccount 
“for itself to the Nation's press. The carrier's Vice President of Public Rels- 
tions, Willis Player, stated in substance the carrier's policy of keeping the 


press informed in the following words: 


"American Airlines historically has regarded the matter of keeping 
the public and the press informed an obligation rather than a volun- 
tary activity to be conducted at whim and irregularly. As part of its 
program for keeping the press informed, the company has consistently 
provided the press with summaries -- or, in some instances, complete 
statements -- of the company's position in various regulatory and 
court proceedings. Naturally, questions of news judgment are given 
due weight in determining how extensive a summary should be. But 
these judgments are not too difficult to make, since the press is 
always willing to advise. 


*A3though the company has regarded its program of press and public 
information as an obligation, it may be noted that the company in prac~ 
tice has very little alternative. Almost all of the proceedings in 
which the company engages are public in nature. The orders, official 
actions and proceedings of the federal regulatory body are a matter of 
public record and are frequently the subject of C.A.B. press releases 
and the object! of factual press coverage and editorial comment. Sub- 
missions by the carriers are also public and are availeble upon request. 
And even if it were possible to withhold information in these matters, 
it would be untenable from a public relations viewpoint to attempt to 


do so -~ and would be contrary to the whole goldfish-bcevl posture of 
the industry." 


Player's "goldfish-bowl" philosophy is an interesting one and it no doubt 
represents the view of much of the airline industry. But there is no evidence 
that Player is an authority on the appropriate relations between a carrier in 
an adjudicatory proceeding and the legitimate interest of the press in such a 
proceeding, 

With the filing of American's motion on May 3, 1957, the carrier's request 
for a nonstop proceeding at an early date and the efforts of the City of San 
Francisco and other municipalities in the Bay area supporting that request 


33 
became a news matter of major importance in the daily press of the Bay area. 


a During the early months of 1957, Strickler was introduced by Barbour to 
ce: of the publishers and a number of the editorial writers associated with 


‘the daily papers of San Francisco. 


’ The daily newspapers of the Bay area gave wide publicity to American's motion 
of May 3, 1957, San Francisco's answer thereto, the resolutions of Boards of 
Supervisors and Chambers of Commerce, and the various individual efforts of 
"civic and public officials in Northern California in appealing to the Civil 
y 


|, Aeronautics Board for an early hearing. Each of the daily newspapers in San 


Francisco and certain of the daily newspapers in some of the outlying districts 


« 
in the Bay area editorialized in support of such a hearing. The editorial opin- 


don of the daily press in the Bay area was strongly concerned with the possi- 


bility that with the coming of the jet transports the Bay area would lag behind 
.> 


os Angeles in adequate air service to and from the East Coast. 


During all the times relevant to the nonstop proceeding under Dockets 
5903 and 921) the Civil Aeronautics Board maintained a conmercial clip, or 
«press intelligence service under which the editorials and news stories of gen- 
eral interest to the Board were furnished it by this service. The editorials 
and news stories sent by the service were circulated among Board Members inme- 


3h 
diately upon their receipt by the Board's Office of saroametesn =” 


In a letter dated May 23, 1957, George Christopher, the Mayor of the City 
and County of San Francisco, wrote James 2. Durfee, then Chairman of the Board, 


as follows: 

"Your attention is directed to the enclosed newspaper editorials 

and articles supporting San Francisco in its endeavor to obtain 
additional nonstop air service to New York, 


"It is apparent that Northern California is aware of the present 
disparity of air service given to this portion of the state and the 
necessity of meeting the challenge of the jet age. | 


" be | 
| 3h/ Since the close of the hearings in this reopened inquiry, the Board 
jhas scontimed its commercial clipping or press intelligence service, 


"your consideration of San Tranciseo's requcst for ar inmediats 
ang expedited hearing in this matter will be creatly appreciated." 


"6 arove letter and its enclosures were reeeived by the Board on Kay 2s, 
1957, As the letter states, the enelosures consisted of newspaper editorials. 
ant articles stpporting San ¥rancisco in its endeavor to obtain additional non- 
szop service to sicw York. "he editorials enclosed by the l-ayor were frank in 
tucir enCorsencnt of Auerican as the third nonstop carrier between San Francisco 
and lew York. “either the iayor's letter of vay 25, nor any of the enclosures 
were formally sorved upon ‘wa, United or Ancrican, In a letter dated May 29, 
1957, ayor Christopher, as already noted, again wrotc to the Deard recarding the 
nonstop proceecing and on that date the Mayor enclosed a long list of persons and 


organizations that had already filed coz amfieations with the “oard endorsing an 


early hearing on geeriean's application. ‘ils iday 20th lctter was reecived by 
the xoard on June 5, 1957. While tic Mayor's foregoing letter of May 29, 1957, 
was served om ‘a, United, ond Anericsar mic the .ort of lew Yori. Authority, the 
communications referred to therein were not served on “MIA. or United, save for 
the letters of ste Yort of Lciz Vor: authority, the rort Authority of Cakleanc and 
voard of Supervisors of Alameda County. 

Mayor Christopher sent another letter to Durfec dated May 29, 1957. This 
latter letter was reecived by the Board on June 4, 1957, The Mayor?s second 
letter on May 29, 1957 trona> sted further editorials end news articles, along 
with resolutions of several neighboring municipalities in the Day area, as alle: ed” 
“evidence” or Northern California's interest in the natter of additional nonstop 
service between San Francisco and New York. 


Hayor Christopher qyould normally personally prepare letters of a routine 


nature such as the second May 29 cormunication filed with the Board on June 4, 


1957, On matters pertaining to specialized data with which he was not familiar, 
such as the May 29 letter received by the Board on June 3, 1957, and similar 


: Communications of the Mayor which dealt with detailed and technical matters, the 


' 
Mayor would consult with members of the PUC, particularly Chairman Martin, and 


with Deputy City Attorney Needles, The Mayor would not have sent the various 

‘ mewspaper clippings to the Board which accompanied his letters in May, |1957, 

‘without first consulting either a member of the City Attorney's staff or a mem- 
ber of the PUC. 

Although the precise extent to which American had direct and contemporaneous 
knowledge of the fact that the Mayor made the foregoing transmittals by his con- 

. munications of May 23 and 29, 1957, is not disclosed by the record, the carrier's 
personnel in San Francisco were aware of the Mayor's great interest in| the nonstop 
matter, they were aware of the Mayor's request that copies of resolutions adopted 
by neighboring counties and chambers of commerce be sent to him, and they were 
further aware of the fact that the Mayor was sending materials to the Board, 

i Moreover, San Francisco, through Martin, then Chairman of the PUC, and) Needles, 
the Deputy City Attorney, had kept American generally informed of the various 

' actions taken by San Francisco during this period. 

The Bay area personnel of each of the three carriers -- American, TWA and 

: United -- were aware of the news articles and editorials appearing in the Bay 
area press regarding the proposed nonstop proceeding, However, there is no evi- 

| dence to show that TWA or United were aware of the fact that Mayor Christopher 
‘uad caused the transmittal on an ex parte basis of materials which accompanied 

* hig letters of May 23 and May 29, 1957, to the Board at the time such transmit- 


tals wer> made. 
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By Order B-11493, adopted June 26, 1957, the Board denied American's 


motion for an expedited hearing on that portion of its application in Docket 
5903 which would authorize it to provide nonstop service between New York/Newark 
_ and San Francisco/Oalzland. However, by this same order the Board directed its 
staf to preparc a study of the New York-San Francisco service pattern and to 
submit the results of its study to the Board on or about December 1, 1957, so 
the Board could examine the public necd for a hearing on the issue of the pro- 
posed nonstop service. 

There are over 400 pages of communications in the Board's public corres- 
pondence file of the nonstop proceeding . Between the time that American filed 
its motion for severance and an expedited hearing on May 3, 1957, and the time 
this motion was denied = June 26, 1957, the Board received 77 separate signifi- 
cant communications from the Mayor of San Francisco, from numerous Members of 
Congress, from State and city officials, chambers of commerce and other community 
organizations as well as from certain private individuals -- a large part of then 
urging that a hearing be held on American's application, This period accounts 
for 221 pages of the total correspondence in the public correspondence file of 
the nonstop case. Of these 221 pages of correspondence during this period, 131 
pages represent conmunications to the Board ond 40 pages represent acknowledgments 
by the Board or a member of its staff to communications received by the Board, 
Enclosed in the commmnications from the Mayor of San Francisco were 41 pages of *” 
resolutions of various outlying municipalities in the Bay area and clippings from 
Bay area newspapers similarly urging the holding of hearinss in this matter. 
Although in working in cooperation with San Francisco on the problem of obtaining * 


a hearing on the nonstop issue American had access to and knowledge of many of 


" the communications sent to the Board between May 3, 1957, and June 26, 1957, 


v 


, few of these communications were formally served on TWA, United, or American. 


These commmications were simply placed, together with the Board's routine let- 


v 


ters of acknowledgment, in the public correspondence file in Docket 5903, the 
| 


docket then containing American's application. 


The total correspondence in the nonstop proceeding consists of approxi- 


s 


jwately 13) separate communications to the Board. The correspondence file was 
at all times during the nonstop proceeding open to the public in the Docket Section 


of the Board. 


i With the denial of American's motion for severance and expedited | hearing 


by a unanimous Board on June 26, 1957, and the Board's order of an informal 35/ 
35, 
staff study of the same date on the possible need for a new nonstop proceeding, 


‘the fight on the part of American and San Francisco for the early activation of 
that portion of Docket 5903 proposing San Francisco-New York nonstop service 


entered a new phase. This phase of the struggle would ae eae Jamuary 
3 
13, 1958, when the Board, by a divided vote, entered its order activating 


the nonstop proceeding which is the subject of this reopened inquiry. 
In a lengthy letter dated July 3, 1957, sent to each of the Board Members, 
the Mayor of San Francisco expressed deep concern over the Board's denial of Ameri- 


can's motion. After noting that the Board had instructed its staff to complete 


| 35/ Order E-11493. Pursuant to its plan, the Board sent a top-level analyst of 
its Bureau of Air Operations to San Francisco to make a study of the pu Lic in- 
terest in an early hearing on the nonstop issue. This study was comple in late 
1957 but it was not disclosed to any party to the proceedings under Docket 9214 
save that of the Bureau of Air Operations. 


36/ Order E-12103. 


a study of the air service pattern between San Francisco and New York on or 


about December 1, 1957, the Mayor's letter concluded as follows: 


"However, since the Board has concluded that an additional study is 

required, we urge a review of the time allotted for the completion of 

the study and propose that it be completed by no later than September 

3. Also, the extreme importance to San Francisco establishes our right 

to participate in such a study. 

"Certainly a study of San Francisco's most pressing air need would 

not be complete witkout the views of the community most vitally af- 

fected and in no event should such a study be made on an ex parte basis. 

Therefore, we request a date on which we may sit down with the Board and 

its staff to discuss this problem, and we also request the Board to 

specify what additional information San Francisco may supply on this 

subject. Finally, we urge the members of the Board and its staff to 

visit the City of San Francisco to explore this problem with inter- 

ested civic groups and individuals." 
The Mayor's letter was received by the Board on July 5, 1957, and it was placed 
in the public correspondence file of Docket 5903. On July 11, 1957, the Chair- 
man of the Board wrote Mayor Christopher stating that the Mayor's letter of 
July 3 was in effect'a petition for reconsideration of the order denying Ameri- 
can's motion and informed the Mayor that to the extent the letter constituted 
a request for reconsideration of the Boerd's order "it should be filed in con- 
formity with the Rules of Practice with copies being served on other parties 
to the case." The Mayor then refiled his letter of July 3 showing service 
upon TWA, United, American, Oakland and the Port of New York Authority. This 
letter was then placed by the Board in the pleadings file of Docket 5903. 

Between the dates of June 26, 1957, when American's motion was denied, and 
Jamary 13, 1958, when the Board reversed itself on the question of the need for | 


a new nonstop proceeding by another divided vote, a further group of documents 


vy 
was file@ with the Board ond placed in the public correspondence Pen ere 


from Board acknowledgments cf these or earlier communications, the correspon- 


dence file shows some 16 important communications to the Boerd during the 


peri’, Just noted, Fourteen of such communications were from “iembers ¢f 


Congress either urging that = hesring be held or else transmitting letters 


‘from constituents withcut comment or with a reauvest for advice from the 3oard 


va) 


36 
las to the procedural status of the proposed nonstop proceedings In addition to 


ithe letter from the Moyor of San Francisco of July 3, 1957, which was 


. ’ 
with the Board on July 22, 1957, at the recuest of the Chairman of the 


vetiled 


several other direct communications to the Board were placed in the ccrrespon- 


dence file, On July 17, 1957, the Redwood City Chamber of Commerce filed 2 


letter with the Board urging the holding cf an expedited hearing on th 


@ non- 


stop question and on November 27, 1957, the San Francisco Labor Council filed 


a wire with the Board also asking that hearings be held. 


\ 


uy The public correspondence file during the pericd noted sbove 
for li more pages of material in the file. 


38/ Regarding the resoluticns already referred to which were filed 
city councils, chambers of commerce or county boards of supervisors in 
outlying municipalities in the Say area at the instance of either San 
‘cisco or American, the great majority of such resolutions had been fil 
ithe Board prior to the denial of American's motion on June 26, 1957. 
resolution of the Richmond Chamber of Commerce was dated June 12, 1957 
iit wes not received by the Board until July 1, 1957. As in the case o 


necounts 


by the 
the 
Fran~ 
ed with 


ff the 


‘other resolutions filed, the resolution of the Richmond Chamber of Commerce 
« endorsed the action taken by San Francisco through its PUC in supporting 


ithe motion of American and indicated that the resolution was being fil 
only with the Board but with certain Members of Congress from Californ 


ed not 
i6.. 
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In a letter dated November 21, 1957, Hugh Gallagher, Chairman of San 
Francisco's Mayor's Committee, wrote to Sherman Adams at the White House 
calling Adams' attention to the efforts of Northern California to cbtain 
immediate hearings on American's application, Attached to Gallagher's let- 
ter to Adoms was a document entitled "Condensed Facts Sheet" which purported 
to be a summation of the salient facts in support of the request for an ex- 
pedited hearing on the proposed third nonstop service between San Francisce 
and New York. Gallagher's letter and the attachments were received at the 
White House on November 25, 1957, and on the same day Adams wrote 2 brief 
transmittal letter to the Chairman of the Board cenveying Gallagher's let- 
ter and the attached "Condensed Facts Sheet" to the Board without comment. 


The transmittal note ¢ Adams and the attachments thereto were received by 


the Board on December 2, 1957. 


dams acknowledged Gallagher's letter of November 7] with a reply dated 
November 25, 1957. The relevant portions of this reply to Gallagher read 3s 


follows: 


"Thank you for your letter of November. twenty-first concerning 
hearing before the Civil Aeronautics Board on an application for 
third nonstop air carrier between San Francisco and New York. 


"As you know, with respect to purely domestic matters, the 
Board wes purposely established by the Congress es an independent 
quasi-judicial agency so that its decisions would be free of exe- 
cutive influence or interference. However, I will be glad to 
make a copy of your letter and the enclosed fact sheet available 


to the Board Chairman." 


i 


The "Pacts Sheet" which found its way into the Board files on December 2, 1957, 


via the white House was prepared jointly by Strickler and Needles. There was 


an edition of the "Pacts Sheet" which was furnished by American to San Fran- 
cisco as early as 1956; but this edition was revised from time to time by 
Strickler and Needles, The Mayor of San Francisco had mailed the "Facts 
Sheet" to vaste Members of Congress from the State of buiaromaale 
On February 11, 1958, after the activation of the nonstop proceeding on 
January 13, 1958, Barbour sent a memorandum to Strickler attaching a sum- 
mary of various data on the nonstop problem, in almost identical form as the 
"Condensed Facts Sheet", as a proposed "memorandum to editors" of the San 
Francisco Bay area press. However, the record fails to show whether or not 
the proposed memorandum was actually circulated to the presse 
On November 2, 1957, C.R. Smith, President of American, visited San Fran- 
cisco and on that trip remained in that City for three days, Smith was then 
returning from Seattle where he had met with the officials of the Hoeing 
Airplane Company regarding the progress being made on the Boeing 707 jet 


transport. Before going to Seattle Smith instructed Startup to arrange a 


luncheon for November 1th, to which luncheon there were invited hanvers 5 


businessmen, officials of the City and County of San Francisco and |some 


39/ At Teast in one instance a Member of Congress forwarded the Mayor's 
letter to the Chairman of the Civil Aeronautics Board along with the "Con- 
densed Facts Sheet.’ It was received by the Board on December 9, 1957, and 
on December 12, 1957, the Congressman's letter was acknowledged by the Chair- 
man of the Board and, in accordance with the Congressman's request, the cor- 
respondence enclosed by the Congressman was returned to him, 

4o/ Barbour received the underlying data for the above PECPOSES "memo- 
randum to editors" from Strickler. 
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members of the press. About 30 persons attended the luncheon as guests of 


American. After the luncheon, Smith made a brief talk to the guests and 
answered a number of questions about the new Boeing jet transport which 
American was in the process of acquiring. At the close of this discussion, 
Smith told his audience that American was planning to inaugurate transcon- 
tinental jet service at the earliest possible date; that American's plans 
were to inaugurate the first such service out of Los Angeles to New York; 
and that the possibility of San Francisco receiving this type of service 
would depend upon Board action on the carrier's San Francisco-New York non- 
stop application, After most of the luncheon guests had left and again 
later in the day at his hotel, Smith had brief meetings with some memhers: 
of the Bay area Saoey 

A news story in ‘the San Francisco N Nel November 5, 1957, reported 
on the Smith luncheon. Among other things, Smith was reported as saying 
that American had planned to inaugurate West Coast jet service with a Boeing 
707 jet transport sometime in Jamary 1959; that the first jet flights would 


be from Los Angeles to New York; and that San Francisco's chances of getting 


41/ The kind of luncheon meeting had by American in San Francisco on 
November , 1957, regarding the attributes and imminence of jet transport 
service was not unique to that City's situation, This was. a continuing 
project on the part of the carrier for the.large cities it served. Similar 
meetings were held by Smith or other American officials with respect to the 
carrier's jet equipment program in Los Angeles, Dallas, Chicago and other points 

42/ The San Francisco News later merged with the San Francisco Call- ey 


reed and the newspaper is now known as the San Francisco News-Call Bul- 
e ad 


the first jet flights hinged entirely on whether the Civil Aeronautics 
woard would grant American nonstop authority between San Francisco and New 
York, The newspaper article of November 5, 1957, also stated that Smith 
Wurged San Francisco officials to press their efforts for a hearing on the 


hhonstop matter because "you have to keep hammering x * * if you want to get 


anywhere." Smith was also reported by the same news story to have said that 


if the nonstop route was not grent27, San Francisco would see jet service on 
she San Francisco-Chicago run by late February 1959. The entire record in 
this matter, including the testimony cf C.R. Smith, leaves no doudt that 
§mith's comments to his luncheon guests and to the press on the day of the 
luncheon were approximately as related above. 
Smith himself took no direct part in directing the activities of the 
arrier's personnel in the Bay area in trying to enlist support for American's 
motion for an early hearing. These activities were under the executive di- 
rection of C. W. Jacob, and Jacob reported to Smith from time to time on the 
progress of these activities. 
7 
It should be noted that during this time no motion with respect to Ameri- 
can's nonstop application was actually pending before the Board, The carrier's 
qotion for severance and an expedited hearing had been denied on dune 2¢ 1957. 
As already stated, the Board had simply announced that it would make a study of 


> Las 


he San Francisco-New York service pattern through its staff and that study »cs 


ue on or about December 1, 1957. Moreover, no one of the later parties 


nonstop preceedings had yet sought intervention in Docket 5903. 


aggt SA 58 
; -58— 

Shortly after the Snith visit to San Francisco, the City and County of 
San Francisco sent a, delegation to Washington to have an informal conference 
with the Board, arranged by certain Members of Congress from California. This ” 
conference was held on December 2, 1957. A transcript of the conference was 
made available to anyone desiring it. The whole conference covers only 17 
pages of transcript., The conference was publicized in the trade press and 
the contents of the transcript of the conference were made available and were 


promptly made known to TWA and Unitec. 


San Francisco was represented at the conference by Joseph We Martin, Ile, 


then Chairman of the PUC of the City and County of San Francisco, and by Albert 
E. Schlesinger, then President of the San Francisco Downtown Association. 


* 


Shortly before the date of the conference a San Francisco newspaper reported a 
statement by Martin to the effect that the Board would have to be "pressured" 
and that the City was going to hire a "lobbyist'? to advance its interests in 
the nonstop matter, 

The man engaged by the City wes Donald W. Cleary who preceded Martin and 
Schlesinger to Washington and acted as a sort of guide for and adviser to the 
San Francisco delegation. Cleary*s normal job is that of serving as a legisla- 
tive representative for the City of San Francisco in Sacramento. Cleary*ts 


43/ It has been the established policy of the Board to have such informal 
presentations by municipalities as to their general needs for improved air ser- 
vice. For example, similar conferences have been held by the Board in the past 
with representatives of Orlando, Houston and Reno. Indeed, United, one of the 
complaining carriers regarding the off-the-record matters in the New YorkeSan 
Francisco nonstop proceeding, recently took part in such a conference with the 
Board relating to the proposed merger of United with Capital Airlines. During 
this conference, United's President was allowed to comment on the merits of the 
merger proposal to a limited extent. 


» 


4h/ Schlesinger is a San Francisco businessman who served as President of the 
Downtown Association during the years 1957 and 1958. 


principal contacts in Washington regarding the nonstop matter were with Members 
of Congress from California and New York. Before leaving for Washington, 

Cleary was briefed in San Francisco on the nonstop problem by Strickler at the 
request of Martin. 


45/ 
At the beginning of the conference on December 2, 1957, the Chairman 


of the Board, James R. Durfee, apparently very angered by a story appearing 

in the San Francisco Examiner on November 21, 1957, to the effect that the 

Board would have to be "pressured™ and that the City was hiring a ™"lobbyist® 

to advance its cause, made clear to the San Francisco delegation that the 

Board would only discuss the City's general aviation problems and that it 

could not under any circumstances discuss on an ex parte basis any specific 

application for service to and from San Francisco then pending before the Board. 

Indeed, the Chairman stated to the San Francisco delegation that if the Board's 

willingness to enter into such a conference was to be characterized “as an op- 

portunity to turn on pressure" he would terminate the conference right then and 

there. Mr. Martin thereupon explained: 

" . - - the word "pressure? was undoubtedly a silly word to use. 

However, I meant to say, and I did say time and time again during this 
long procedure that what we were trying to do was to get the interest 
of San Francisco before the Board in the most effective and legitimate 


way which I believe is traditionally the representations of our 
Congressmen and Senators to the Board. 


45/ In addition to the Chairman, three other Board Members and the San 
Francisco delegation of two representatives, the conference was attended by 
six members of the Board's staff. 


46/ A similar story appeared in the San Francisco Chronicle on November 
21, 1957. 
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"If any error has been made, it is my error and I certainly hope the 
people of San Francisco and Northern California will not be penalized by 
my error. This hearing [a hearing before an agency of San Francisco 
where Martin made the statement] actually occurred some two or three 
weeks ago. There was a subsequent hearing before the Board of Advisors. 
I corrected this mistake, but I am willing to make any type statement the 
Chairman thinks in order to clarify what I said and to explain it, and if 
necessary to apologize to the Board." 


The remainder of the conference consisted of a generalized discussion of 
Francisco's desire to have the Board give attention to its need for additional 
transcontinental nonstop service to New York. Certein of San Francisco's other 4 
air service problems were also generally mentioned. However, at one point in 
conference Chairman Durfee asked Martin whether he would be willing to make an By 


propriate correction to statements in the newspepers which carried the "pressure 
, 


* 


7 
and "lobbyist" eg eet responded by saying that he would be willing to 


make any type of statement that the Chairman thought in order to clarify what he 
had said and to make apologies to the Board if necessary. 

The San Francisco delegation was shocked by Chairman Durfee's reprimand 
and by the cool reception it received at the hands of the Board. After the 
conference, Martin met with Senator Kuchel of California and the Senator and 
he prepared a statement for the San Francisco press making clarification of San’’ 
Francisco's approach to the nonstop problem as reported in the press prior to 


48/ 
the conference. Martin asked the San Francisco press to publish it as an 


47/ The "pressure" and "lobbyist" story had also been reported in a Wash- 
ington aviation trade journal prior to the convening of the conference. 


1,8/ On the evening of December 2, 1957, Martin, Cleary and Schlesinger 
met socially at a dinner with Shipley and Strickler in Washington. 
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explanation and correction of his earlier remarks as reported in the San 
v Francisco press and at least one of the San Francisco daily newspapers did 
| Publish the explanatory story on the morning of December 3, 1957. 
Even more surprising than the numerous ex parte communications which 
v deluged the Board offices between May 3, 1957, and the date of San Francisco's 
informal conference with the Board on December 2, 1957, which preceded the 
| Board*s reversal on Jamary 13, 1958, of its previous order denying an expe- 
«, dited hearing on American's proposal, were the reactions to that reversal in 
, the Bay area press and among the officials of San Francisco and American. In 
letters to Martin and Schlesinger, both of which were dated December 5, 1957, 
» Ce We Jacob found Martin's presentation of December 2, 1957, "just right and 
, effective" and Jacob congratulated Schlesinger on his "effective representa- 
} tion of San Francisco before the Board on December 2, 1957. On Jamary 1,, 
| 1958, the San Francisco Examiner termed the Board's order activating the non- 
| Stop proceeding a clear victory for San Francisco city officials who had 
, lobbied. vigorously for just that decision. Martin credited the result to 
_the "efforts of Senators Knowland and Kuchel and Representatives Mailliard 
“ and Shelley . . . . the Mayor, the Board of Supervisors, the San Francisco 
Chamber of Commerce, the Downtown Association, business and labor organizations 
and our Public Utilities Coumission." The San Francisco Chronicle of Jamary 


4 
15, 1958, described the decision "a sweet victory to many Bay area political 


groups and civic leaders" and noted Cleary*s mission "to organize support for 
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the hearing." In remarks made to the Board of Directors of the Downtown Asso— 
ciation of San Francisco on July 16, 1958, Strickler stated that the Board? s 
action was the fruit of "the untiring, united and unparalleled efforts put 
forth by your city government, the Chamber of Commerce, the newspapers and 

this very Association. « « o” xu 

The next stage in the development of the record in the nonstop proceeding ,, 
thus begins on January 13, 1958, when the Board, by Order E-12103, with two 
members dissenting, activated the New York-San Francisco Nonstop Service Case 
by severing from American's application in Docket 5903 that portion relating y, 
to the San Francisco-New York nonstop issue, assigning it Docket 9214, and 
ordering an expedited hearing thereon. By Order B-12337, dated April 9, 
1958, the Board denied, again by a divided vote, the petitions of TWA and 
United for reconsideration of Order E-12103. By Order E-12511, the Board on 
May 15, 1958, consolidated into the proceeding under Docket 921, an application 
of Northwest Airlines filed on April 29, 1958, requesting New York-San Fran- 
cisco nonstop authority. 

A prehearing conference in the new proceeding under Docket 9214 was held 
on April 29, 1958, before Examiner Bryane The Examiner's Report of that con- 
ference was served on the parties on May 6, 1958, and in that Report the Ex- 
aminer established July 8, 1958, as the date for public hearings in the matter. 
In addition to the two applicants, American and Northwest, the following others 


¥) 


19/ After the nonstop proceeding was activated on Jamary 13, 1958, the 
correspondence file in Docket 5903 became a part of the correspondence file 
to be maintained in Docket 9214. 


were made formal parties to the nonstop proceeding: the Port of New 
Authority; the City and County of San Francisco; San rrzncisco Chambe 
merce; the Oakland Chamber of Commerce and the City of Oakland; TWA; 
United. 

After the announcement in the Examiner's Report of Prehearing Conference 
that public hearings were scheduled to begin on July 8, 1958, it became evident 
that several of the parties would not be able to prepare their exhibit material 
and their written testimony in time to go to hearing by that date. Accordingly, 
by Notice dated June 16, 1958, the Examiner upon request of the Bureau of Air 
Operations of the Board ani United postponed the hearings to July 29, 
1958. Thereafter, because of some difficulties in obtaining a hearing room 
for the public hearings on July 29, 1958, the hearing date was further post- 
poned until July 30, 1958. ‘As already noted, hearings were held by the Examiner 
on July 30-31 in San Francisco and on September 9-18, 1958, in Washington. Con- 
sidering the complex issues and momentous private and public interests involved 
in the proposals for nonstop authority between San maises and New York on 
the part of American and Northwest, it is found that the hearing schedule 
achieved oy Examiner Bryan in this matter met the Board's requirement of an 
"expeditious hearing" as directed by Order E-12103. 

Of the remaining 100 or so pages of the public correspondence (file in the 
nonstop proceeding under Dockets 5903 and 9214, about 30 pages are dated between 


50, 
January 13, 1958, and March 9, 1959, when the Examiner issued his Initial pects, 


S0/ One of the 30 pages of correspondence is an acknowledgment by the Board 
dated March 11, 1959, of a letter received prior to March 9, 1959. 
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After the activation of the nonstop proceeding and prior to the Examiner's 


Initial Decision thereon, 1; pages of the public correspondence file represent 


direct commnications to the Board; the remaining pages in the main represent 
letters of acknowledgment from the Board to these or earlier commnications. 
One of those pages of the correspondence file is a telegram of June 23, 1958, 
from the Mayor of San Francisco expressing concern to the Board over the post- 
ponement of the hearings from July 8 to duly 30, 1958, and requesting that the 
hearings be concluded in the month of July 1958. This telegram of Mayor Chris-y, 
topher was the only instance after the activation of the nonstop case of an 
ex parte communication from a formal party to the proceeding. 

The remainder of the above 1) pages of correspondence consists of 12 com- ‘ 
munications from Members of Congress from either the State of California or 
from the New York area. These communications may be summarized as follows: 
(1) Letter dated May 12, 1958, from Congressman Shelley inviting the Board to 
hold hearings in San Francisco; (2-3) transmittal slips from Congressman Shelley 
dated June 2, and from Senator Knowland dated June 25, forwarding copies of 
the telegram to the Board from the Mayor of San Francisco referred to above; 
(4) telegram dated June 27 from Senator Kuchel supporting the Mayor's telegram; 
(5) letter dated June 27, from Congressman Mailliard enclosing certain "perti- 
nent information" on the nonstop issue and expressing concern over delays in ° 
the hearing schedule; (6-7) letters dated February 3, 1959, from Senator Engle 
and Congressman Younger each enclosing a letter received from the Mayor of San ° 


Francisco and asking advice as to the status of the case; (8) letter dated 
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February 9 from Congressman Cohelan stressing the importance to San Fran- 

, cisco of jet service and urging that the case be expedited; (9) letter dated 
February 10 from Congressman Clem Miller urging that the case be expedited 
and requesting advice as to when a decision might be expected; (10) letter 
dated February 16 from Congressman Johnson of California stating his in- 
terest in an early decision; (11) letter dated February 2) from Congressman 


George Miller requesting that he be permitted to appear at the oral argument; 


‘ and (12) letter dated March 3, 1959, from Senator Case transmitting without 


comment a letter from the Rona Travel Service, Passiac, New Jersey, which the 
Senator received on March 6, 1959. 
In the field of public relations after the activation of the nonstop case, 
‘Barbour, as the head of the carrier's press and public relations department in 
San Francisco, continued to do about what he had done during the pendency of 
‘the Denver proceeding. He circulated to the press a wide variety of material 
‘pearing directly on the merits of the issues involved in the nonstop proceed- 
ling. Thus, on June 12, 1958, Barbour circulated a press release in behalf of 
‘the carrier outlining in general the carrier's proposal in the nonstop! proceed- 
ling and stressing again that the carrier would inaugurate transcontinental jet 
transport service out of San Francisco about the same time it began such ser- 
vice out of Los Angeles if American's nonstop application were approved. This 
press release summarized the carrier's exhibits filed on that day in the non- 
‘stop proceeding with regard to the kind of schedules the carrier proposed to 


iinmaugurate between San Francisco and New York. It is also plugged" the Boeing 


70? jet transport which the carrier was in the process of acquiring. 


¢ 
. 
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On July 14, 1958, Barbour circulated a comprehensive "memorandum to editors" 
to the daily press in the Bay area which purported to be a more extensive sun- 
mary of the exhibits of American Airlines in the nonstop proceeding and cov- 
ered, among others, such subjects as proposed schedules, proposed passenger 
fares and airfreight tariffs, projected traffic participation on the assump- 
tion of three carriers in the nonstop market, and estimates of diversion of 
traffic from TWA and United, thereby arguing the cause of the carrier's ap- 
plication in terms of the various criteria of air carrier choice. The fore- 
going "memorandum to editors" also reported "summaries" of exhibits of United 
and TWA and for the'most part the latter summaries were critical of the posi- 


tions of the two carriers then in the San Francisco-New York market in the 


SL 
nonstop seseaaetng On September 5, 1958, Barbour circulated another "memoran- 


dum to editors" to the Bay area daily press which, among other things, set forth 
the name of the Examiner handling the nonstop proceeding, the parties to be 
heard, and a chronology of the procedural steps already taken in the nonstop 


case, This memorandum also contained much argumentative material on the merits 


52/ 


of the nonstop issue. 


51/ The "memorandum to editors" of duly 14, 1958, was intended to furnish 
the background information to the Bay area press for the civic portions of the 
hearings which were held in San Francisco on July 30-31, 1958. 


52/ The "memorandum to editors" of September S, 1958, was intended to sup- 
ply background information to the Bay area press for the air carrier portion of 
the public hearings which were held in Washington on September 9-18, 1958. 


67= 


American's policy of providing press releases, memoranda to editors, and 
handouts bearing directly on the merits of the issues involved in the nonstop 


proceeding after its activation and before final decision thereon was basic- 


ally no different than the policy followed by other air carriers in the in- 
| 


dustry in similar circumstances. As already noted, American had followed a 
similar policy with respect to pending litigation in courts of law. When 
asked, however, whether he would furnish the press in the Bay area with mater- 
ials bearing on the merits of pending litigation involving American in 4 
court of law in San Francisco, Barbour replied that he would not furnish she 
press such material. When asked to explain the difference in his attitude 
toward litigation before the Civil Aeronautics Soard and litigation involving 
his carrier before a court of law, Barbour replied as follows: 
“Well, it was my understanding very early that the Civil Aeronautics 
Board is a quasi-judicial agency but also an arm of Congress, that is, 
it carries out the legislative directives of Congress. In its judicial 
aspects, it has the same privileges as a court of law... . ae an 
agency of the Congress, matters pertaining to commercial aviation might 
logically be brought to the attention of the general public ....) through 


the newspapers and in turn might possibly be noticed by their legisla- 
tive representatives." 


When queried as to the object of all the releases and background informa- 
tion given to the Bay area press which in some instances was the identical in- 
formation contained in the carrier's exhibits and in the formal record upon 
which the Civil Aeronautics Board would make a decision in the matter, Barbour 


53/ 
replied as follows: 


53/ As the only competing applicant for the nonstcp authority between San 
Francisco and New York, Northwest followed a policy similar to that of Ameri- 
can in providing information to the press on the merits of the nonstop issue. 
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"Well, to assist the newspaper men in covering @ matter 
of general public interest in the San Francisco Bay area." 


On June 25, 1958, Bone, then Kegional Vice President or Sales ror Ameri- 
can in Los Angeles, sent the rollowing memorandum to Shipley at his otfice 
in Washington: 


"Tn line with our discussions about getting better estehlished 
with the top people in San Francisco, Elmo and I had a luncheon 

at the Bohemian Club last Thursday for Al Schlesinger, Presi- 

dent of the Downtown Association, Lee Ettelson, Publisher of 

the Call-Bulletin, Dion Holm, City Attorney, our friend Frank 
Needles, Deputy City Attorney, and Dick Pearce, editorial writer 
for the Chronicle. Since our interests in San Francisco are com- 
mon at the moment, we also had Rob Murray, Executive Vice Presi- 
dent of Pan American, along, and Tom Barbour, of course, was there . 


"Tt was set up to be an entirely social gathering, but by coinci- 
dence it happened to be set for the day on which the postponement 
of the SFO-NYC nonstop hearing was announced so there was much 
discussion about that, all with high indignation on the part of 
the good citizens of San Francisco. 


"We called upon and Commissioned as an Admiral of our Flagship 
Fleet Charles Theriot, Publisher of the Chronicle, the same 
efternoon. 


"the nextday we bad a luncheon in Oakland for Bob Flynn, Presi- 
dent of the Oakland Chamber of Commerce, who is also Division 
Manager of Pacific Telephone and Telegraph Co., R. Stuart Moore, 
President! of Tos Angeles-Seattle Motor Express, Inc., and the most 
active and influential citizen of Oakland with resand to transpor- 
tation matters, and George M. Keffer, Vice President and Manager 
of the Crocker-Angelo National Bank, Oakland. 


"as promised, we propose to have some sort of a get together with 
influential citizens each time I visit San Francisco, which is 
gbout once every three weeks on the average, and as discussed at 
the Sales Council Meeting in New York the other week, we shall 

get other officers of the company to participate in similar get to- 
gethers whenever possible." 


Ar of the time of the above memorandum, George Elmo Coon was District 


Sales Manager for American in Sen Francisco. Coon aided Bone in contact- 


ing various persons in the Bay area regarding the nonstop case and in sheck- 


ing on srospective witnesses for the pubdiic hearings in the .:tter. 


A CcDy of the above memorandum was sent to the carrier's headquarters 
‘in New York. Attached to the above memorandum, as sent to Shipley, were 
| editorials appearing in the San Francisco Examiner and the Call-Bulletin 
on June 23, 1958. These two editorials are discussed below. 
As already noted in mid-June 1958, the Examiner handling the nonstop 
proceeding for the Board announced postponements of the public hearings from 
July 8 to July 30, 1958. These announcements kicked up a real storm in the 
| Bay area press. A lead editorial entitled "CAB Fumbles Again” appearing in 
the San Francisco Examiner on June 23, 1958, lashed out at the Board for de- 
‘laying the hearings as "a regulatory body mired in confusion and languor" and 
otherwise heaped inexcuseable abuse upon the Board's processes. The editorial 
: appearing on the same day in the San Francisco Call-Bulletin entitled 
Pokes Along" was almost equally intemperate. 
The June 23 editorial from the San Francisco Examiner was mailed 
Board by Congressman Meilliard of California as an enclosure of "pertinent 
information" on the nonstop matter with his letter of June 27, 1958, referred 
‘to above. This letter was received by the Board on July 1, 1958. Congress- 
‘man Mailliard's letter was acknowledged by the Vice Chairman of the Board, 
! Chan Gurney, on July 3, 1958, in which Vice Chairman Gurney went into |pains- 
' taking detail to demonstrate that an earlier public hearing on the nonstop 
matter was virtually impossible if a fair hearing were to be afforded |to each 
| party to the proceeding. Virtually the same letter was sent by Gurney to 


‘ certain other Members of the California Congressional delegation. Inja let- 


ter dated July 22, 1958, the then Chief of the Board's Office of Information, 
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William Kloepfer, Jr., wrote to the Editor of the San Francisco Examiner 
explaining, among other things, that because of the procedural processes 
that had to be observed by the Board, a proceeding such as the nonstop mat- 
ter necessarily required same reasonable time to litigate. Aside from the 
Kloepfer letter and the letters of the Vice Chairman dated July 3, 1958, to 
Congressman Maillaird and other Members of the California Congressional 
delegation, little was done to support the Board from the unjust clamor and 
criticism of its procedures which followed the postponement of the hearings 
in the nonstop matter and against which a court of law is nomally insulated. 

American's efforts to have the merits of its nonstop proposal aired in 
the public press did not cease with the conclusion of the public hearings on 
the matter. In a memorandum dated November 13, 1958, addressed to A.A. Para- 
dis, an Assistant Secretary of the carrier stationed in its New York head- 
quarters, Taylor had various suggestions for Paradis as a possible agenda 
for a forthcoming top-level staff meeting to be held in New York. Among the 
suggestions made by Taylor were the following: 

: "Caimunity Affairs work to build groundwork for publicity in San 

Francisen vpem release of the Exeminer's decision, New York-San Fran- 


cisco, Nonstop. This should come out around December 10th. Full in- 
pect of the vubdlicity shevld go to the CAB and pertinent legisistors 


through proper channels. ‘Bephesis supplied) - 
Taylor had been aware that the nonstop proceeding was getting 2 great 


deal of newspaper publicity in the San Francisco area and he hoped that some 


of the press coverage would come to the attention of the Civil Aeronautics 


" 
Board. To the extent his use of the phrase "through proper channels in- 


tended to apply to’ the Board, it was, of course, a contradiction in tems. 


Taylor knew that there were no "proper channels" to the formal record at the 


Board for publicity efforts by a carrier in a new route proceeding. |Taylor 
also hoped at the same time that some of the press coverage on the nonstop 
Proceeding would also come to the attention of Members of Congress in North- 
exn California. Except for a request of Strickler by Congressman Shélley 
of California for certain materials appearing in the San Francisco press 
for use in oral argument before the Board as hereinafter discussed, there 
is no evidence that American actually caused any of the press stories or 
editorials appearing in the San Francisco daily press to be sent to tthe 
Civil Aeronautics Board or any Member of Congress from the State of Cali- 
fornia. 
As in the case of courts, a regulatory tribunal is hardly in a position 

to defend itself from unwarranted furor and unjust condemnation. In |the sit- 
uation which developed with the Civil Aeronautics Board in the case of the 

, Nonstop proceeding, there is nothing in the record to show that American's 

| Personnel, either official or non-official, did anything to protect the Board 

| from the abuses visited upon it during the processing of the nonstop proceed- 
ing. On the contrary, there is considerable evidence in the record to demon- 


strate that the carrier agitated various persons in the Bay area in fthe mat.er 


of not only setting a hearing out of turn on the nonstop issue but also in 


the matter of the time it took to render a final decision in the nonstop pro- 
| ceeding. There is no evidence, however, to show that the lawyers represent- 
; ing American in the nonstop case failed in any way in their duty to the Board 
| in the various phases of the litigation in the nonstop proceeding in main- 


; taining that respectful attitude toward the Board which is expected of the 
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Civil Aeronautics Board practitioners and of lawyers in general. Nor is 
there anything in the record to show that the lawyers for the carrier in 
the nonstop case encouraged any of the ex parte argument which found its 
way into Board files. 

Briefs to Examiner Bryan in the nonstop proceeding were filed with 
him on November 10, 1958. As already noted, his Initial Decision was ren- 
dered on March 9, 1959. Again, considering the complex and controversial 
issues involved in the proceeding, including, among others, the impact of 
the operation of jet-type aircraft in a market the size and importance of 
that involved in the case, it is found that Examiner Bryan met the Board's 
direction for an "expeditious" disposition of the matter. 

Thomas J. Mellon, Vice President and General Manager of the Wessix 
Blectric Heater Company in San Francisco, has since the year 1957 been a 
past President of the San Francisco Chamber of Commerce and also a member of 


the Mayor's Committee of San Francisco. From January 1957 to September 1959, 


+. 


. Mellon discussed the nonstop rooney ae with various American Airlines per- 


sonnel, principally with Shipley. 
Under date of January 30, 1959, Shipley wrote the following letter to 
Mellon, copies of which were sent to Jacob in New York and Taylor in Wash- 


ington : 


5h/ Among the many persons in the Bay area with whom Mellon discussed the 
nonstop matter were various City officials and Congressmen Mailliard and Shel- 
ley. Mellon also discussed the nonstop msetter with Senators Kuchel and Engle ~ 
of Californie. Upon being informed by the PUC that certain California, Con- 
gressmen, as well as Senator Sngle, planned to appear at oral argunent before 
the Board, the FUC asked. titllon to infnce Kuchel to also appear. Senator Kuché 
had a definite noliey of not nppearing before administrative tribunals but he 
promised Mellon that he wovld do whet he could in behalf of Sm Francisco in th 
nonstop case. 


the 


"Tt was very good to hear from yu and thoughtful of you to write 
about the ‘First Flight Cove: ot 


"We were of course very disappointed that C.A.B. bad not acted in 
to permit the start of the San Francisco-New York jet service 2% 
seme time as the Tos Areeles service was inangurated. Alchouch opr 
whole program of jet introduction was slowed dawn for ransan oF the 
strike, we are still hoping to start the San frencisen-Ch eago-New Yori 
service with the 797 Jet Flagship om Mareh 1- 
"T am at a los ng Ss 
in the C.A.B. proceeding. - 
suing bis initin] decisions promptly, land 
the case submitted to him 2b months aco. 
thet his renort will not be Feed for another month or two. Th is 
RPPionIt to eecane the conclusion that the delays hove heen directed 


Prom the Oermmicsion itselt. 


me hoeee 


is hoire misershly asszriminated acainst. C Rmphest ¢ sunplied) 
"T have not been on the West Coast since October, but am horing to get 
out before too very long. When T do, T shall look forward to a yisit 
with you. TP ym shonld come East, T Aaa hone you wil] let me mow " 
The above letter was written in response to an inquiry of Mr. Melon 
‘whom Shipley considered a good friend. At the hearing in this reopened in- 
‘ quiry, Shipley denied that he was trying to spread the impression to the 
people of Northern California that the Board was intentionally delaying the 
disposition of the nonstop case. Shipley's credibility is beyond question 
What Shipley had in mind was that the overall time between the date of the 


filing of American's motion on May 3, 1957, and the issuance of the Exomi- 


ner's Initial Decision was intolerably long and that the Board was in) part 


accountable for that time lag. But the unfortunate juxtaposition of his 


speculation upon the reason for the lack of an Initial Decision as of! Jan- 


uary 30, 1959, as emphasized above was most misleading. 
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Both Shipley and Taylor had numerous conversations with certain Members 


of Congress during the years 1957 through 1959 concerning the nonstop pro- 
ceeding. In the majority of the contacts with Members of Congress by Shipley 
and Taylor regarding the nonstop question, such contacts were with Members 

ox Congress fram the New York area and from the State of California. In 

some instances such contacts were initiated by the Member of Congress or 

his assistant; in other and much more frequent cases, Shipley or Taylor in- 
troduced the subject of the nonstop proceeding to various Members of Congress 
from California, New York, and New Jersey and Connecticut. 

In line with the carrier's policy of keeping the Members of Congress 
advised on new route developments affecting constituents, Shipley anc Tay- 
lor had numerous personal visits with selected Members of Congress. For ex- 
ample, Shipley personally visited with Senator Kuchel of California after 
the Board issued Order E-12493 on June 26, 1957, which for a time denied 
American's request for an expedited hearing, for the purpose of advising 
the Senator of the Board's action and to inform him of the carrier’s dis- 
appointment over its initial failure to obtain a new nonstop proceeding. 
Prior to the denial of that motion, Shipley had aiscussed the nonstop issue 
with the Senator's Assistant. During the summer of 1957 Shipley also saw 
Senator Knowland of California to outline to the Senator the probable bene- 
fits of American's proposed nonstop service between San Francisco and New 
York. Among other Members of Congress visited in person by Shipley were 
Congressmen Shelley of California in the spring of 1957 and on frequent 


occasions thereafter; Congressman Meilliard of California in November 19575 
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and Congressman Younger of California in late 1958. Each of the foregoing 
Senators and Members of the House in Congress had written to the Board at 
one time or another during the years 1957 through 1959 relative to some 
aspect of the nonstop proceeding and in some instances carbon copies of 


those letters were sent to Shipley. | 


As the carrier's liaison man with Congress during the year 1957 and most of 


the year 195., Tiyler,cofcourse, had numerous legislative matters to discuss 
with individual Members of Congress and appropriate Congressional committees, 
including, among others, the proposed revision of the Civil Aeronautie¢s Act 
of 1938, certificates for supplemental air carriers, problems of air traf- 
fic control, proposed postal rate increases and various pending bills re- 
| garding taxes. Although Taylor contacted several Members of Congress) with 
respect to American's motion as filed on May 3, 1957, most of Taylor's con- 
tacts with Members of Congress regarding the nonstop matter took place after 
the conclusion of the public hearings in the case. In these latter contacts 
Taylor was primarily interested in apprising Members of Congress from! the 
2, State of California and from the New York area of the oral argument before 
the Board in the proceeding in the expectation that such Members of Congress 
j ; would submit either oral or written argument in support of American. 
Before oral argument, Shipley called Robert Smith, American's met¢ropoli- 
tan sales manager in New York, and asked Gmith if his sales representatives, 
; in the course of their regular sales' duties would encourage some of their 
; accounts to write their Congressmen asking them to appear at oral argument. 
| Thereafter, as shown below, sales representatives of the carrier in the New 


| York area were asked to contact travel agents and large users of Ameriican's 
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service to have the latter write to Members of Congress of their interest 
in the proceeding. 

In March-April 1959, following the issuance of the Examiner's Ini- 
tial Decision, American through Taylor contacted several Congressmen from 
the New York metropolitan area in an effort to obtain support for the 
carrier's position in the nonstop proceeding. These Congressmen were 
advised that they could personally appear at oral argument before the 
Board or that they could express their views to the Board in writing. No 
caveat was expressed by Taylor to the Congressmen with regard to sending 
copies of any communications to other parties to the proceeding. Asa 
result of Taylor's activities, a number of communications from Members of 
Congress were received on the merits of the issues and acknowledged by the , 
Board. In at least one instance, 2 communication from a Member of Congress 
on the merits had been composed by a representative of American. 

Oral argument before the Board on the merits of the applications of 
American and Northwest for San Francisco-New York nonstop service under 
Docket 9214 et'al. was held on April 29, 1959. The following Members of 
Congress personally appeared and took part in thet argument: John F. 
Shelley, George Miller, J. Arthur Younger, John F. Baldwin, John F. McFall, 
Jeffery Cohelan, Harold T. Johnson, Clement W. Miller, and William S. 
Mailliard, as representatives in Congress from the State of California; 


Bugene J. Keogh, Isadore Dollinger, Francis E. Dorn, and Robert R. Barry, 


as Representatives in Congress from the State of New York; and Francis 
X. Dooley, representing Senator Dodd of the State of Connecticut 33/ 

As the argument opened, the Chairman announced that Senators Engle 
and Kuchel of California, Congressmen John E. Moss of California, Vic- 


tor L. Anfuso of New York and Frank Osmers of New Jersey had submitted 


written statements of their respective positions with respect to the 


issues of the case. And during the argument Congressman Shelley of Cali- 
fornia submitted statements from Congressmen Harlan Hagen and Charles S. 
Giseer of California on the merits of the nonstop question. 
The remaining pages of communications in the public correspondence 
file of the docket in the original nonstop proceeding bear dates from 
March 23, 1959, two veeks otter the Initial Decision was issued, through 
April 29, 1959, the date of the oral argument before the Board, except 
for three communicaticns which were received by the Board after the con- 


clusion of oral argument. In these pages there are approximately| 20 sep- 
| 


arate significant commnications to the Board. The rest of the pages con- 
sist primarily of letters of aclmowledgment to these or earlier communi ca- 
tions. 


55/ Except for Congressmen Gubser, Hagen and Dorn, each of the above- 
pamed Members of Congress, including Senator Dodd, was personally contacted 
by Shipley or Teylor or Strickler at one time or another during the pendency 
of the nonstop proceeding before the Roerd. Other Members of Congress were 
also contacted by American with reference to the nonstop matter. [As already 
noted, the Examiner's Initial Decision was issued on March 9, 1959. The 
Notice of Oral Argument before the Board was issued on April 3, 1959. On 
April 13, 1959, at the invitation of Conzressman Sisk of California, Taylor 
and Strickler attended a Inncheon in 2 Washington hotel. with Sisk end sev- 
eral other Members of the California delegation to the House of Hepresen- 
tatives where the nonstop proceeding was discussed. In general, [the dis- 
cussion of Taylor and Strickler with the Congressmen related to the issues 
of the nonstop proceeding, the positions of the various varties to the case 
and the fact that ora) argument before the Board would soon be held. 


the 20 important commmications received by the Board after the issuance ” 
of the Initiel Decision may be summarized as follows: (1) Letter dated March 
LL, 1959, from Congressman Cohelan asking for permission to be heard at oral 
argument; (2-3) trenanittal slip and e letter of transmittal from Congressmen "| 
Addonizio and Derounian, each dated March 23 and forwarding without comment | 
a letter from a travel agent favoring American's application; (4) letter dated 
April 2 from Congressman Rooney transmitting without comment e letter from a "i 
travel agent favoring American's application; (5) letter dated April 9 fran 
the Office of the Governor of California to the City Attorney for San Fran- 
cisco enclosing a written statement by the Governor in lieu of oral argument ; 
and asking the City Attorney to forward the statement to the Board at the 
proper time; (6) letter dated April 22 from Senator Kuchel enclosing a 
statement of his positign on the merits and requesting that the statement be 


received under Rule 14; (7) letter dated April 22 from Congresswoman St. 


George stating her position on the merits; (8) letter dated April 2h from 
7 


Senator Engle submitting his statement under Rule 14; (9) 1etter dated April | 
28 from the Chief Clerk of the California Assembly transmitting without camn- 


ment Assembly Resolution No. 27 favoring a third New York-San Francisco 


56/ The letter was received by the Board prior to oral argument and as 
already noted, the Chairman of the Board specifically stated at the argument 
that the statement would be “included in the docket.” 


As stated above, Senator Engle's statement was referred to by the 
Chairman at oral argument when he referred to Senator Knchel's. 
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* nonstop re letters and statements dated April 28 fram Senators 
Javits and Keating, and Congressmen Osmers, Anfuso and Wainwright stating their 
positions on the merits and, in all cases but one, 3 ifically requesting that 
the letters or statements be received under Rule 14; (14-17) letters and 
‘statements dated April 29 from Congressmen Moss, O'Brien, Sisk and Multer stat- 


ing their views on the case and, in all cases but one, specifically request- 


Ss 
ing that the letter or statement be made a matter of public record; (28) trans- 
| 


‘mittal slip dated April 30 from Senator Keating forwarding without comment a 


‘letter dated April 25 from a constituent favoring American's application; (19) 


i'transmittel slip dated May 5, from A. J. Goodpaster of the White House |for- 
warding without comment California Assembly Resolution No. 27 and a letter 
from Gerald D. Morgan of the White House to the Chief Clerk of the California 
Assembly acknowledging the receipt of the Resolution; and (20) letter dated 
'May 7, 1959, from Senator Case transmitting without comment on the merits an 
i undated telegram from a travel agent requesting that the Senator support Ameri- 
can's application. 
It has long been the practice of the Civil Aeronautics Board to permit 


y ' the appearance of Members of Congress at oral argument before the Board on 


EEUU 


The Resolution itself was read at oral argument by Congressman Johnson 
of California. 


The letter from Senators Javits and Keating inadvertently referred to 

| the Rule as "Rule 13." The statements of Congressmen Osmers and Anfuso were 

' peferred to by the Chairman at oral argument when he referred to Senator 
Kuchel's. 


: 60/ Congressman Moss’ statement was also referred to by the Chairman at 
oral argument when he referred to Senator Kuchel's. 
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the issues involved in new route applications. Indeed, individual Board Mem- + 
bers have in the past expressed interest in such argument by Members of Con- 
gress. As in the case of air carriers in other new route proceedings, cer- 
tain of the officials of American Airlines arranged for considerable private a 
electioneering in the nonstop case to induce the attendance of the various 
Members of Congress whose constituencies were affected by that proceeding. 
‘Thus, in regional sales meetings of the carrier's zone managers and sales» 
personnel in the New York area bela in the summer and fall of 1958, Taylor 
discussed American's pending route proceedings and suggested to sales repre- 
sentatives of the carrier that they contact their customers, including travel * 
agents, for the purpose of having them write to their Congressmen urging them 
to appear at oral argument in behalf of American in the nonstop case. Simi- 
lerly, during the early months of 1959 Shipley requested American's sales rep- 
resentatives in the New York area to contact travel agents and large users of 
the carrier's services for the purpose of having them write to their respecti 
Congressmen requesting the Congressmen to appear at oral argument. Prior to 
giving the foregoing instructions, Shipley had been talking with Taylor and 
Taylor reported to Shipley that some of the Members of Congress with whom 
Taylor had discussed the matter indicated that it would be helpful to them if 
they had some expression of interest in the nonstop matter from their consti- 
tuents. Shipley's specific instructions to the zone managers and the sales 
representatives of the carrier were to the effect that if any of the large 
users of American's service were willing to ask their Congressmen to appear at 
oral argument they were to be told by the carrier's zone managers and sales 


representatives to write to their respective Congressmen. to that effect. 
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In answering Congressional inquiries as to what certain Members of Con- 
gress could do in the nonstop matter prior to the activation of the proceed- 
ing, both Shipley and Taylor suggested to individual Congressmen that they 
might write to the Board to endorse an early hearing. At no time in such 
contacts did either Shipley or Taylor advise the Congressmen contacted of 
the requirements of Rule 14 of the Board's Rules of Practice in Econgmic 
Proceedings. 

The text of Rule 1} is set forth in Appendix B attached hereto.| This 
Rule gives to any person not a party the privilege of appearing at any hear- 
ing (other than in an enforcement proceeding) and presenting relevant evi- 
dence, and of presenting a written statement on the issues involved in a pro- 
ceeding to the Examiner or the Board, which statement is to conform to the 
requirements as to "form, content, service and time of filing" applicable to 
the briefs of parties. None of the correspondence to the Board by various 
Members of Congress urging a hearing on American's application for nonstop 
service complied with the foregoing requirements of Rule 14. It was! the posi- 
tion of Shipley and Taylor that the Board's regulations as to the form, con- 
tent and service of the documents were not applicable at that stage of the 
proceeding and that Congressional correspondence urging a hearing on American's 
application was appropriate in the ane and consistent with the Board's 


practice in other new route proceedings. 


61/ It was Taylor's view that if he had gone to any Member of Congress and 
suggested thet the Member's commmications to the Board had to comply with the 
requirements of Rule 14 with respect to form, content and service to all par- 
ties to the proceeding, he "would bave been laughed out of the room." 
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A further provision of Rule 1+ allows certain public persons to partici- © 
pate in oral argument in any proceeding in which argument has been assigned. : 
As already noted, Tayler 2pprised various Members of Congress, both in the 
New York area and those from the State of California, of the pending argument 
pefore the Board after the issuance of the Exeminer's Initial Decision. In | 
approaching Members of Congress to advise them that oral argument was pending 
in the nonstop matter, Taylor also advised them that they might submit 4 let- ” 
ter in lieu of appearing at oral argument. Again, it has long been the prac- 
tice of the Board to accept written statements of Members of Congress for the 
record in lieu of oral argument on pending new route proposals. As already 
noted, a number of Members of Congress appeared in person at oral argument, 
while others submitted individual statements in lieu of oral argument. The 
communications submitted in lieu of oral argument either expressly referred 
to the Board's Rule 14 or were obviously so intended. Each of the Members of 
Congress who participated in the oral argument whether in person or by state- 
ment in lieu of argument supported the certification of a third nonstop car- 
rier between San Francisco and New York. 2 

Prior to oral argument, Congressman Shelley's office requested Strickler” 
to furnish that office with a complete set of articles and editorials concern- 
ing the nonstop issue which had appeared in the daily press of San Francisco 
in order that the Congressman could present those press clippings to the 
Board at oral argument as evidence of the public interest in the Bay area in 
the nonstop proceeding. Barbour made the collection of clippings and gave 


them to Strickler for delivery to Congressman Shelley. At oral argument the 
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Congressman offered "a set of clippings from San Francisco newspapers, dis- 
cussing the need and importance of a third nonstop air carrier between San 
Francisco and New York.” Chairman Durfee of the Board declined to re 
the press clippings from Congressman Shelley. with the statement that 
would be inclined to question the probative value of newspaper clippl 
At the oral argument, Congressman Younger of California stated that 
since May, 1957, he had aided San Francisco's effort to obtain a third non- 
stop air carrier to New York. Congressman Younger had not appeared at the 
hearing and his "asa" to San Francisco is unexplained in the record except 
for certain letters from the Congressman to the Board dealing in the main 
with the procedural aspects of the case and the need for a third nonstop car- 
rier. During the oral argument, Congressman Younger strongly supported the 
Initial Decision of the Examiner which found that American should be | selected 
as a third nonstop carrier between San Francisco and New York. 
While the Members of Congress participating in oral argument on the non- 
stop issue made a better than ysual attempt at discussing some of the evidence 
adduced at the hearing, not a single Member of Congress participating in that 


argument addressed himself to the real meaning of the facts pefore the Board. 


| 
Thus, no Member of Congress attempted at oral argument to weigh the probable 


need for a third New York-San Francisco nonstop in terms of the drastically 
changed economics of the jet age which has wrought such a revolution in the 
productivity potential of carriers using turbojet aircraft. In its order 
activating the nonstop proceeding, the Board asked the applicants and in- 


tervening carriers to focus their proof on the impact of the operation of 
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jet aircraft in a market of the size and importance involved in the case. Of “ 
course, no Member of Congress was either equipped to argue or expected to 
argu: the facts attending the plenned operation of turbojet aircraft in the 
market in question -- facts which the Board considered of primary import- 

ance in determining the economic practicality of three-carrier competitive 
service between San Francisco and New York. 

As in the case of appearances by Congressmen in other new route proceed~ 
ings, each member of Congress appearing before the Board in the nonstop mat- 
ter argued for the certification of the proposed additional service for their 
respective home @istricts. The Congressmen uniformly endorsed the pleas of , 
the San Francisco Bay and New York areas for the third nonstop service without 
analyzing any of the major fortifying or countervailing considerations bear- 
ing upon the ultimate issue of the probable public need for a third nonstop 
routing. Such analyses were left to the lawyers for the formal parties to 
the case who followed the Congressmen in the argument. 


In addition to permitting the appearances of Members of Congress at 


oral argument before the Board as well as the appearances of State and Fed- * 


eral officials generally, hr 1s of the Board's Rules of Practice in Eco- 
namic Proceedings, permits the filing with both the Examiner and the Board 
of written statements on issues involved in the proceeding. As already 
found, several Members of Congress utilized the latter method of getting 
their views to the Board. Similarly, the record discloses that various 
chambers of commerce, boards of supervisors and other civic groups filed 
written statements on the merits of the nonstop matter with the Examiner 


and the Board. 
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The Manager of the Transportation Department of the San Francisco Cham- 
ver of Commerce, Charles C. Miller, contacted other chambers of commerce in 
the Bay area urging them to file a statement on the merits of the nonstop 
issue with the Examiner under Rule 14. Miller was careful to advise the 
outlying chambers of commerce in the Bay area to comply with the requirements 
of Rule 14 with respect to such matters as the number of copies required for 
filing and their service on other parties. A number of such shevenbnte by 
chambers of commerce in the Bay area were properly filed with the Examiner. 

From the inception of the proceeding, the officials of San Francisco 
contacted and requested the support of various boards of supervisors in the 
Bay area. At least 13 of the Bay area County Boards of Supervisors filed 
statements on the merits of the nonstop issue under Rule 14 with the Ex- 


aminer and the Board after the conclusion of the public hearings in the non- 


stop proceeding. Except for minor arcs yids these statements generally 


complied with the requirements of Rule 1b. 
It has consistently been the practice of the Examiners of the)Board and 
the Board itself to receive statements under Rule 14 on the merits of issues 
in a new route proceeding after the close of public hearings and in lieu of 
the filing of a brief to the Examiner or to the Board, even when such state- 
ments aid not comply with the requirements of Rule 14 as to fom, | content, 


service and time of filing. It is this general practice which guided Miller 


62/ Apparently, through inadvertence the resolutions of the County Board 
of Supervisors of San Mateo and Santa Clara Counties found their way into 
the Board's correspondence file in Docket 9214 et al. However, each of the 
latter resolutions directs the Chairmen of the two Roerds of Supervisors to 
file oe the Examiner end the Civil Aeronautics Board statements vrder 
Rule 14. 


are 


of the Sean Francisco Chamber of Commerce in contacting the chambers of can- 
merce of the outlying communities in the Bay area after the close of hear- 
ings in urging them to file statements under Rule 14 with the Exeminer and 
the Board. Miller has had long experience in participation before the 
Board in new route proceedings and it is his view that prior to the ac- 
tivation of the nonstop proceeding by Order B-12013, of January 13, 1958, 
there was no “case” pending before the Board, and that, accordingly, dur- 
ing the period between May 3, 1957, the date of the filing of American's 
motion, and January 13, 1958, the date of the Board's order assigning the 
nonstop matter for hearing, it was entirely proper for civic groups to send 
cammmications to the Board without service on other persons that might 
eventually have an interest in the proceeding. 

TWA and United allege procedural improprieties and an attempt to pres- 


sure the Board on the part of the Mayor of San Francisco because of the 


. Mayor's very a to the Board prior to the activation of the 
2 


—_ 
nonstop proceeding, and because the Mayor's open solicitation of support 
from Senators, Congressmen and other public officials in attempting to ob- 


tein an expedited hearing on American's proposal for nonstop service. 


63/ In addition to many earlier letters, the Mayor sent @ telegmm tothe Board! 
on June 23, 1958, which protested the postponement of the hearings from duly 
8, 1958, to July 30, 1958. The Mayor elso wrote a letter deted January 30, 
1959, to various Members of Congress from the Stete of Californie expressing 
deep concern over the time the Exeminer wes teking in issuing his Initial De 
cision end voicing fears thet the further procedural steps necessary before 
final decision by the Boerd would adversely effect San Francisco for the rea- 
son that the Sen Prencteco-New York market was not getting nonstop jet service 
on or about the seme dete the Los Angeles-New York market received such servi 
Jet nonstop service wee inaugurated between Los Angeles and New York on Jenuay 
25, 1959. As 2 result of the Mayor's letter of January 30, 1958, at least twe 
Members of Congress from the State of California wrote to the Board regarding 
the procedural status of the nonstop proceeding. 


Procedural improprieties and attempted pressure upon the Board have 
| also been alleged by TWA and United against Joseph W. Martin, Jr., Chairman 
* of the PUC of San Francisco during the early procedural stages of the non- 
"stop proceeding. As already noted, Martin was primarily responsible for 
| the wide circulation given to a resolution of the PUC in support of an 
| early hearing which was adopted after the filing of Americants motion.| In 
"addition to writing to Senators Kuchel and Knowland and Congressmen Shelley 
; and Mailliard of California prior to the activation of the nonstop proteed- 
ing, Martin also wrote to George W. Milias, President of the California Re- 
"| publican Assembly, and to Mrs. Marjorie H, E. Benedict, a Member of the Repub~ 
'lican National Committee from California during the same period and in|each 
: case expressed San Francisco's interest in an early proceeding on the nonstop 
¥ | problem. Martin expected that both Milias and Mrs. Benedict would write to 
Members of Congress from California. As a result of Martin's letters, both 
iMilias and Mrs. Benedict wrote to Senator Kuchel asking for his help in San 
| Francisco's effort to obtain a hearing on the nonstop question. 
Matints correspondence with Members of Congress from California and with 
|Milias and Mrs. Benedict was in each case accompanied by a copy of the [resolu- 
tion of the PUC supporting American's motion for an expedited hearing. | This 
‘correspondence by Martin and the letters resulting from Martin's commurtications. 


| 64/ Martin, who has been active in Republican party affairs in jornia in 
jrecent years, also went to his friends in the Democratic party in caitfonnia 
\and requested that they write to their Congressmen asking for support df an 
early hearing on the nonstop issue. Whether as a result of Martin's efforts 
,or for other reasons, a number of prominent Members of the Democratic party 

\of California also wrote to the Board on the same issue. 


to Milias and Mrs. Benedict, were sent shortly after the filing of Ameri- 
can's motion and long before the activation of the nonstop proceeding on 
Jamary 13, 1958. After the proceeding was set down for hearing, no Con- 
gressional support was sought by the PUC other than asking certain Members 
of Congress from California to appear at oral argument before the Board. 

Mayor Christopher and Chairman Martin of the PUC were both articulate 
and forthright witnesses. Each testified with complete candor and the testi- 
mony of both Christopher and Martin is in all respects reliable and worthy of 
belief. 

Mayor Christopher and Chairman Martin of the PUC were frank in testify-~ 
ing that each did what he could to solicit support for an early hearing on 
the question of a third nonstop carrier between San Francisco and New York. 
Mayor Christopher unequivocally stated that he contacted Members of Congress 
in this regard and that he contacted "every one else in the Bay area who had 
a vital interest in the airport of San Francisco, telling them of the situa- 
tion that prevailed and soliciting their support." The Mayor unhesitatingly 
stated that he sought all the support he could get in trying to get an early 
hearing and decision on the nonstop matter. His testimony in this regard is 
in part as follows: 


"It is my policy as the Mayor of San Francisco to do all that 
I can to further the interest of my City. Whether it is getting a 
baseball team or getting a new airline route or whatever it is that 
we are seeking, we seek the support of our surrounding Congress- 
men and public officials. 


65/ Both Milias and Mrs. Benedict wrote to Senator Kuchel regarding San 
Francisco's interest in the nonstop case in the latter part of May, 1957, 
after each received a letter from Martin on the same problem. 
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"In circulating this particular letter [letter of January 
30, 1959, noted above / I solicited the help and cooperation 
of various public officials surrounding San Francisco Bay." 
e Similarly, Martin, following a policy established by the PUC in 1956, set 
+ out to do everything he could to get an early hearing on the proposal for a third 
‘nonstop carrier for the San Francisco-New York market. As previously noted, 
_ copies of the PUC resolution supporting American's motion had been sent) to the 
+ ‘Senators from California, Congressmen from the San Francisco metropolitan 
‘area, outlying municipalities and other interested persons. In commenting on 
, the wide circulation given that resolution Martin testified as follows: 


"Q Will you tell us to whom this resolution was distributed 
in addition to the persons named in that last paragraph? 


"A I can't tell you that. I wouldn't remember but I know 
that we sent it all over Northern California. 


"No, just who got it and at what times, I wouldn't know, 
but it received very wide distribution. I am sure that news- 


papers all got it. This was out document. This was 

our policy.” (Smphasis added) « 

fhe evidence is conclusive that generally the activities of Mayor Christo- 
” pher and Chairman Martin of the PUC in the solicitetion of support from Menbers 
of Congress, other public officials and private citizens took place prior to 
|, Board's Order E-12103, dated January 13, 1958, granting an expedited hearing. 
|| Among the exceptions to the latter finding are the Mayor's telegram of June 23, 
1958, which protested the postponement of the public hearings on the nonstop 
|, question, and the Mayor's letter of Janmary 30, 1959, to various Members of 
| Congress expressing anxiety over the time the Examiner vas taking with his 
Initial Decision. ‘There is no proof in the record that either Mayor Chris- 


, topher or Chairman Martin solicited anyone to contact or correspond with the 
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Board after Jamary 13, 1958, enact: ‘insofar as the Mayor and the FUC urged 
Congressmen to) attend oral argument before the Board and except insofar as 
the Mayor's letter of Jamary 30, 1959, to various Members of Congress 
from California constituted an indirect approach to the Board through Mem- 
bers of Congress regarding the procedural status of the nonstop proceeding. 
In reviewing the activities of American and the varied pursuits of 
the civic parties regarding the litigation of the nonstop proceeding, there 
is the problem of responsibility of American for the actions of others in 


connection with alleged violations of the Board's Rules. Besides the City 


and County of San Francisco, this reopened inguiry also covered the activi- 
ties of the Chamber of. Commerce of San Francisco, the City of Oakland and 
the Oakland Chamber of Commerce and the Port of New York Authority. 

Copies of the answer of the Port of New York Authority filed with the 
Board on May 20, 1957, ‘to nerican's motion for. an. expedited hearing filed on 
May 3, 1957, were sent to Senators Ives and Javits of New York. In a letter 
dated June 12,/1957, and filed with the Board on June 1), 1957, Senator 
Javits joined in the Port Authority's request for an early hearing on the 
nonstop question. After the issuance of the Examiner's Initial Decision and 
prior to oral argument by the Board, the Port of New York Authority sent a 
wire to Senator Javits, as well as to Senator Keating, advising the Senators 
of the imminence of oral argument before the Board and of the position of the 
Port Authority in support of a third nonstop carrier. Neither Senator Javits 
nor Senator Keating appeared at. the oral arguments but, as already noted, 


these two Senators sent a joint letter to the Board immediately prior to 
the argument endorsing the certification of a third nonstop service between 
New York and San Francisco. No other commnications were sent by the) Port 
Authority to any other Member of Congress. The activities of the Port of 
New York Authority followed its usual practice and that of civic intervenors 
in other new route cases in keeping Members of Congress. advised of pending 
new route matters affecting their constituencies and the actions of the 
Port Authority in this regard were made without any motivation or suggest 
ions whatsoever on the part of American. 

In the case of Oakland, American asked the Oakland Chamber of] Com~ 
merce to file a request with the Civil Aeronautics Board to hold an early 
hearing on the carrier's proposal for a third nonstop service. In a Letter 
dated May 27, 1957, filed with the Board on June 3, 1957, the Oakland Cham- 
ber of Commerce filed a request with the Board in support of an immediate 
hearing on additional nonstop service between the Bay area and New York. 
This letter was not served on TWA or United but a copy of it was sent) to 
Strickler of ee / The Manager of the Aviation Division of the Oakland 
Chamber of Commerce, Howard Waldorf, wrote to Congressm n Cohelan and George 
P, Miller on March 11, 1959, advising the Congressmen of the findings; made 
in the Examiner's Initial Decision and of the Chamber's interest in a 
nonstop route between the Bay area and New York. 


66/ As in the case of other new route proceedings, the Aviation Board of 
the Oakland Chamber of Commerce called in representatives of the ted 
carriers to make a presentation on the need for a new nonstop pro: 

Since the Aviation Board of the Oakland Chamber had invited TWA and United 
on the issue of a third nonstop in the Denver proceeding, only American was 
invited to make a presentation before the Committee with respect to Anerican's 
motion of May 3, 1957. Strickler made the presentation. 
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Strickler's contacts with the Chamber of Commerce of Oakland prior to 


the activation of the nonstop proceeding were made for the purpose of seek- 


ing support for the carrier's motion for an early hearing. His appearances 
wv 


before the Aviation Board of the Chamber of Commerce followed the normal 
procedure of air carriers generally in new route proceedings in advising 
commnities of proposals upon which a hearing is sought before the Board. ‘. 
In writing to the Board on May 27, 1957, requesting a hearing on American's © 
application and in advising Congressmen Cohelen and George P. Miller of Oak- 
land's interest in the nonstop proceeding, the Oakland Chamber acted inde- + 
pendently of American or any of its edieecicivee 3 
In the case of the San Francisco Chamber of Commerce, all of the car- 
riers serving the Bay area, including American, TWA and United were aware of ” 
the practice of the Transportation Committee of that Chamber in holding 
informal hearings with respect to new route applications formally moved for 
hearing before the Board,. Indeed, each of the three carriers were repre~ 
sented on that Committee and its respective representatives voted on the 
motion as to whether or not the Chamber would support San Francisco's 
request for an expedited hearing. Moreover, of the three carriers only 
United then had a representative on the Board of Directors of the Chamber 


which had the power to override the Transportation Committee's recommendation 


67/ The City of Oakland, acting by and through its Board of Port Commissio 
ers, participated in the nonstop proceeding as a formal party. It filed a 
statement with Examiner Bryan in lieu of a brief on the merits of the issues 
and it endorsed and supported the Initial Decision of the Examiner served on 
March 9, 1959, in a later statement filed with the Board. 
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‘that the Chamber support an early hearing on the merits in the nonstop matter. 
There was nothing unusual or clandestine about Strickler's contacts with the 
San Francisco Chamber of Commerce. As is the usual practice in the airline 
industry, Strickler presented American's case for an expedited hearing | through 
‘the Chamber and after the proceeding was activated Strickler and Miller dis- 
‘cussed the type of proof the Chamber of Commerce proposed to offer. Similarly, 
prior to the hearing on the merits of the proposals of American and Northwest, 


Strickler talked to Miller about prospective user witnesses for the Bay area. 


Strickler did accompany Miller to interview two of such prospective witnesses 


but this practice was discontimed after Miller's objection on the gropnd that 
i some prospective witnesses might be reluctant to support the Chamber's, position 
‘if a representative of an airline were involved in the request for a witness to 
appear at the hearing in behalf of the Chamber or the City and County of San 
| Francisco. Strickler also made suggestions to Miller as to the kind of testimony 
| that might be most useful by prospective user witnesses and Miller adopted some 
of the suggestions made. Although Miller took violent exceptions to Strickler's 
| efforts to suggest the kind of proof to be adduced at the hearing, Strickler's 
i practice is not uncommon in air carrier contacts with civic parties in new route 
| eases. In the end, Strickler interviewed some of the users of air service whose 
testimony he thought might help the position of the Chamber; Needles land Miller 
| interviewed others in the Bay area; and after the interviewing of respective 
| witnesses was completed, Miller made the choice of the persons who were to tes- 
| tify on behalf of the Chamber of Commerce of San Francisco in the hearings on 


the nonstop proposals. 
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As already shown, the San Francisco Chember of Commerce by letter to 
the Board dated May 24, 1957, supported the efforts of the PUC of San 
Francisco to obtain an expedited hearing on American's nonstop proposal. 
On the same date, E. D. Maloney, President of the Chamber, wrote letters 
to Senators Knowland and Kuchel, and Congressmen Mailliard, Shelley, 
Younger, Allen, Scudder, Baldwin and George P. Miller informing these 
Members of Congress that the Chamber was supporting the resolution of the 
Board of Supervisors and the PUC of the City and County of San Francisco 
and asked the cooperation of each of the Members of Congress just noted. 
Attached to the letter to the foregoing Members of Congress was a copy of 
the May 24, 1957, letter to the Civil Aeronautics Board. As a matter of 
fact, a copy of the letter of May 24, 1957, to the Board was also sent to 
all members of! the Transportation Committee of the San Francisco Chamber 
of Commerce. Since American, TWA and United each had representatives on 
that committee, the three carriers were not unaware of the Chember's 
efforts to support the City and County of San Francisco in obtaining an 
expedited hearing on the nonstop question. 

Although the Chamber of Commerce of San Francisco received advice, 
‘information and suggestions from representatives of American, the Chamber's 
practice of sending communications to the Board and to Members of Congress 
in support of an expedited hearing represented an independent decision on 
the part of the Chamber to so proceed. After the activation of the ‘nonstop 
proceeding on Jemary 13, 1958, Miller of the San Francisco Chamber of 


Commerce continued to consult with American through Strickler regarding the 


type of proof'to be adduced in the civic portion of the hearings; but Mille 
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exercised his independent judgment on the final composition of the Chamber's 
exhibits and selection of witnesses called to support the Chamber's or) the 
City's position. 
In view of the prolonged contacts between American and the officials 
| of San Francisco, the very close collaboration between these two parties 
| through a considerable portion of the nonstop proceeding, and the meshing 
| of the early efforts of the carrier and the City to obtain favorable action 
| on the carrier's request for an expedited hearing on the nonstop issue, 
| the alleged responsibility of American for the actions of the City and 
County of San Francisco presents a more difficult problem of fact. The 
i proof necessary to establish such responsibility is the evidence adduced on 
' this problem during the reopened hearings and not the evidence which might 
' be required but remains unadduced or nonexistent as a matter of required 
demonstration of an improper relationship between the carrier and the |City 
i and County of San Francisco. Since the carrier mst be shown to have jbeen 
| actually responsible for the actions of San Francisco, the mere fact that 
representatives of the carrier might have hoped or wished that San Francisco 
' would take a course of conduct which later turned out to be injudicious or 
| dmproper is not by itself such evidence as the law requires as the basis 
| for legal inference for blame on the part of the carrier. In short, 4 demon- 
: stration of responsibility on the part of American mst clearly show the 
carrier as the actual moving cause or power which impelled San Francigco to 
| the alleged objective of improperly pressuring or attempting to exert |im- 


proper pressure on the Board. 
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Of primary significance to American's relationship with San Francisco 
during the period May 3, 1957, when American's request for an expedited 
hearing was filed, to June 26, 1957, when that request was denied, and from 
the latter date to January 13, 1958, when the nonstop proceeding was 
activated, is the vital and uncontroverted fact that during this entire 
period all that San Francisco was seeking from the Board was a hearing. 
Martin's testimony clearly states San Francisco's policy in this regard: 

"I have always made it clear to Mr. Shipley 
and everybody else thet we didn't care which air- 
line got the third nonstop route as long as we 
got adequate service.” 

There is substantial evidence to show that San Francisco independently 
charted its own course of action from the very beginning of the events 
encompassed by this reopened inquiry. While the officials of San Francisco 


had been discussing and focusing on the need for a new nonstop proceeding 


soon after the Board's denial of such proposed service in the Denver pro- 


ceeding, the City flatly rejected American's request that it file a motion 

to activate a new nonstop proceeding in the early months of 1957. Following 
the filing of Amrican's motion for an early hearing on May 3, 1957, the 
officials of the City and representatives of the carrier met frequently to 
discuss strategy for favorable action on the carrier's request. San Francisco 
concedes that representatives of the carrier aided and advised San Francisco 
whenever called upon in the preparation of the numerous commmications and 
pleadings which thereafter flowed from the offices of the Mayor and the Puc 

on the limited question of the carrier's request for an expedited hearing. 


However, the record is clear that the representatives of the carrier, 


particularly Shipley and Strickler, served solely in an advisory capacity 
‘ and as helpers and not as policy makers or drafters of commumications lena 
Pleadings. It is true that American employees circulated a draft form 
' of resolution in support of an expedited hearing on the nonstop question 
: to the outlying chambers or trade associations in the Bay area; but this 
' activity was not a joint venture on the part of the carrier and the City 
and County of San Francisco. Although information regarding the outlying 
chambers of commerce was no doubt exchanged between the carrier and San 
Francisco, the record holds the carrier wholly accountable for the circula- 
tion of the form or draft resolution. The City circulated a draft al 
tion of its own to the outlying municipalities in the Bay area. 
It is also true that Strickler made numerous contacts with the officials 
: of San Francisco prior to the filing of American's motion on May 3, 1957, 
. and that he supplied those officials various types of economic data relating 
to the alleged need of a third nonstop carrier between San Francisco and 
New York. But rightly or wrongly, the practice of air carriers’ cnatacis 


. and the provision of economic data relating to proposed new route applications 


by their representatives to civic officials and organizations is commonplace 


68/ Thus, Martin further testified as follows: "I informed Mr.) Strickler 
of the many actions that we were taking. I discussed what actions he) was 
. taking . . . we considered up to 9 point that we could use Americen Airlines 
here, use their help, their steff."” 


And, as previously noted herein, the carrier's Public Relations 
Office in Sen Francisco supplied similar information to the daily press of 
the Bay area. 
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in the airline industry. Strickler was aware from early 1957 that the final 
@ecision as to the contents of communications and pleadings of San Francisco 
rested primarily with the City Attorney's office and other City officials. * 

Strickler was used by the City as a source of needed traffic informa- 
tion and related data, as a "secretary" and as a valuable "leg man" to make 
up for the City's lack of staff in organizing its campaign to enlist support % 
for a new hearing on the nonstop issue. The fact that American and the 
City sought the same Objective of an expedited hearing, of course, was a 
boon to the City's efforts. 

It is not wncommon in the law for persons or prospective parties on 
the same side of a cause awaiting trial to work together on the matter. 
litigants with common interests traditionally pool their resources whether 
it is a case before a regulatory tribunal or a case in the courts. American 
has in the past provided other cities with assistance similar to that pro- 
vided San Francisco in this case. San Francisco has in other cases accepted 
similar assistance from other carriers. Indeed, the cooperation between 
the Bureau of Enforcement of the Board and United and TWA without notice to 
either American or San Francisco in this reopened inquiry is a familiar 
example of several parties to a case exchanging information and joining in 
a@ single presentation at the trial. 

Admittedly the City and County of San Francisco sought aid of the United 
States Senators and Congressmen in furthering the objectives of an early 
hearing on the nonstop question. But Sen Francisco did not rely upon Ameri- 


can to obtain Congressional support in any way during the nonstop proceeding. 


‘It had experienced politicians in the Mayor and the Chairman of the FPUC 
and influential private citizens it could rely upon and did rely upon in 
contacting Members of Congress from California. The City was handling 
ats own case under the overall policy direction of the PUC and Mayor 

Christopher and under the trial direction of Dion Holm, City Attorney, 
and Frank J. Needles, Deputy City Attorney. Each of the latter officials 
have had long experience in the institution and conduct of transportation 
proceedings before the Board and other regulatory tribunals. Although 
American participated in discussions regarding Congressional and other 
official support for the City's efforts to obtain an early hearing on the 
nonstop question, San Francisco made its own decisions and contacts for 


such support. The following straightforward testimony of Martin accurately 


portrays the City's attitude regarding the assistance of air carriers in 


this respect: 


Q. Did you discuss this help of your Congressmen with 
anyone from American Airlines? 


"A. Oh, sure. I am sure that Mr. Strickler and I dis- 
cussed it. He took over for American Airlines after we got 
into this thing or maybe when we were setting into it, but T 
don't remember. 


"He was actually useful to us as far as I was concerned. 
We have got a terribly small staff and we are trying to run 
and build an airport. We haven't got many leg men and we made 
it a practice to accept the help of all the airlines whenever 
we were walking down the same side of the street. 


"They could do the leg work because we have no staff to 
even get the information." 
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Q. Idmiting my question now to specifically the 
Congressional support, how did Mr. Strickler help you, 
if in any way? 


"a. I don't think that Mr. Strickler helped us in 


the Congressional support. I think that the City's 
interest in the thing is what_got_the Congressional. 


support. I am certain that I told him who we were zoin 
to contact.” (mmphasis added) . 


Q. You told Mr. Strickler who you were going to 
contact? 


"A We discussed this with the Mayor. I think 
all the -- well, I think that practically all, if not 
all of the contacts with Congressmen and Senators, 
were made by City officials. 


"Now, American undoubtedly was making their own but 
we weren't relying on American. We didn't know what 
they were going to say and we had our own story to tell 
and we wanted to tell it.” (Rmphasis added). 
Strickler did not contact Governors Brown or Knight or Lieutendant Gover- 
nor Powers of California, or any Members of the Legislature between January 13, 


1958, and September 2, 1959. During this same period, with the exception of 


seeing Congressman Baldwin on one occasion, attending Congressman Sisk's lunchs 


in Washington and furnishing Congressman Shelley with materials appearing in 
the Bay area press, Strickler had no contacts with any of the California Con- 
gressional delegation. Strickler met with Congressman Baldwin in Washington 
the spring of 1959 prior to oral argument before the Board and Strickler then 
a@iscussed the possible appearance of the Congressman at oral argument at the 
suggestion of a private citizen of the Bay area. Taylor did not contact any 
California State officials, members of any California Chambers of Commerce, or 
any City officials of the State of California. He never met with Donald Clea 
the Downtowm Association or the San Francisco Labor Council regarding the non- 


stop proceeding. 
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Strickler was with Taylor at Congressman Sisk's luncheon in April 


3 | 1959 at the invitation of Congressman Sisk. As already noted, the luncheon 


« | followed the issuance of the Examiner's Initial Decision and the discussion 
on that occasion concerned itself with the question of California Congress- 
7 men participating at oral argument or submitting a statement in lieu there- 
~ of. But San Francisco already had cammnicated with the Congressmen, | 

| requesting them to appear at oral argument. Strickler and Taylor were 
ra invited to the Sisk luncheon to give the Congressmen some back ground on 
» | the nonstop proceeding and to acquaint or reacquaint the various Congressmen 


present with the nature of an oral azgument before *he Board. 


It has already been found that Taylor spoke to various Congressmen 


. in Washington both with respect to the filing of American's motion for| an 
‘early hearing and then later with respect to the possible attendance of 
various Members of Congress at orel argument. Again, rightly or wrongly, 
such Congressional contacts were a pert of Taylor's duties. Shipley also 
| talked to Senators Knowland and Kuchel and Congressmen Shelley, Younger, 
| Allen, Mailliard and others. As in the case of Strickler and Taylor, Shipley 
: informed various Congressmen on the progress of the nonstop proceeding) and 
‘made suggestions to the Congressmen if requested to do so. The fact of air- 
| lines contacting and informing Congressmen about new route proceedings, as 
‘well as regarding numerous legislative matters affecting the industry,!is a 
| common and well-known practice in Washington. The major trunkline carriers 
each has one or more men that act as their representatives on Capitol Hill 


for those very purposes. | 
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The record leaves no doubt that American pursued its own activities on 
Capitol Hill regarding the nonstop proceeding, both before and after its 
activation. Moreover, the evidence is conclusive that San Francisco on its 
own and through its own devices sought the support of California's Congres- 
sional delegation prior to the Board's grant of an expedited hearing and 
for the purposes of oral argument before the Board. The evidence is like~ 
wise plain that while representatives of American aided and advised San 
Francisco whenever! called upon in the preparation of the City's commnica- 
tions and pleadings, such communications and pleadings were not incited or 
propelled by the representatives of the carrier working with San Francisco 
on the nonstop matter. However, it must here be made clear that the absence 
of responsibility on the part of American for the actions of San Francisco 
does not affect the accountability of each individually to the provisions of 
the Board's Rules. 

Looking at the original nonstop proceeding as a whole, there is really 


nothing exceptional about the communications to the Board contained in the 


public correspondence file in Dockets 5903 and 921). Communications such as 


these -- from Congressmen, other public officials, civic groups and private 
citizens -- are common with the Civil Aeronautics Board and other regulatory 
proceedings. Moreover, the communications to the Board in the nonstop case 
did not set forth meaningful facts or arguments not already brought to the 


Board's attention in the formal papers of American and San Francisco, but 


| Were the sort of expressions of interest and support that normally come from 
| Congresamen, other public officials, civic groups and private citizens) in 
new route cases. : 

As already found, the public correspondence file in Dockets 5903 and 
9214 contain a total of 13) commnications to the Board. The total mumber of 
Communications to the Board in the public correspondence files of several 
\other route proceedings of recent years are as follows: Great Lakes-Shu theast 
Service Case, Docket 2396, 507 communications; Dallas to the West Service Case, 
Docket 7596, 195 communications; and Service to Phoenix Case, Docket 6247, 122 
communications. As of November 1, 1960, prior to the issuance of the Board's 
decision in the Southern Transcontinental Service Case, Docket 798;, there 
were 191 communications to the Board in the public correspondence file |of that 
case. 

The contents of communications to the Board in the nonstop proceeding 
are typical of the contents of communications to the Board in these other pro- 
neucthees Many of the communications were formal, stereotyped resolutions by 
civic bodies; others were commnications from Members of Congress urging an 
early hearing, an early decision and in a few cases direct support of American's 
proposal; and still others were letters from trade associations or private in- 


dividuals expressing interest of one kind or another in the nonstop question. 


Many of the communications reiterated facts or arguments contained in the for- 
| 

mal papers of American and San Francisco, but none set forth significant matters 
| 

not already contained in those papers. 
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Congressmen are very frequently in touch with the Board and with other 
Federal agencies to inquire as to the progress of a proceeding pending be- 


fore them. In a statement recently made before a House Committee, the Board 


said that "status and procedural inquiries are in no wise improper, but 
70 


rather represent the normal and expected course of action." 

It is not uncommon for Congressmen and other public officials to com- 
municate with the Board requesting that hearings be held on specific appli- 
cations or issues. This practice is well illustrated by at least four 
major Board proceedings. 

Thus, in the New York-Florida Case, Docket 5192, which, among other 
things, involved an ‘application of Northeast Airlines for New York-Florida 
authority, the public correspondence file contains a total of 32 commnica- 
tions to the Board dated between March 15 and August 16, 1954, on which latter 
date the Board issued a notice that a pre-trial conference would be held in a 
casé styled as the "New York-Florida Service Case, Docket 3051." These com- 
munications were from Congressmen, from Governors of Massachusetts and 
Maine, and, in a few instances, from corporations and private citizens. In 
almost all cases the commnications requested an expedited hearing on North- 
east's application for New York-Flcrida authority. 

70/ Hearings on Independent Regulatory Agencies Legislation before the House 
Committee on Interstate and Foreign Commerce, 86th Cong., 2d Sess. 278-279 (1960 
See also statement of Franklin Stone, General Counsel of the Civil Aeronautics 
Board. in Hearings on Major Administrative problems before the Special Subcom- 
mittee on Legislative Oversight of the House Committee on Interstate and Foreign 
Commerce, 85th Cong., 2d Sess. 17-18 (1959). See, also, in connection with the 
former hearings, testimony of Frederick W. Ford, Chairman of the Federal Communi- 


cations Commission, at p. 157 to the effect that "We ... get just dozens and 
dozens of requests for status of proceedings from Members of Congress and others 
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On May 13, 1954, while testifying before the Subcommittee on 

| Appropriations of the Senate Commerce Committee, the Board Chaixman we: 

. ‘asked by Senator Margaret Chase Smith about the Board's plans for hearing 

| Northeast's application. The Chairman answered that the Board a it 

| would be able to initiate such a proceeding in the fall of 1954... During 

ithe period prior to August 14, 1954, when the Board activated the New York- 
Florida Case, there was widespread cirmlation by Northeast to its stock- 


‘holders and to New England and Floriia Congressmen of pamphlets entitled 


iFirst in New England Skies" and "A New Salesman for Florida,” prectting 
TP) 


'the reasons why a third New York-Filorida carrier was needed. In addition, 
- among the above communications in the public correspondence file of Docket 
¥ / 5192 is a letter dated April 2, 1954, in which Senator Saltonstall referred 
‘to conversations between himself ard G.E. Gardner, President of Northeast, 
concerning the carrier's application vor New York-Florida authority. 
On July 8, 1954, some five weeks before the New York-Florida Case was 
‘set for hearing, Gardner sent the Boaxd Chairman a copy of the pamphlet 
entitled "A New Salesman for Florida’ and a covering letter which outlined 


73/ 
a 
the distribution of the pamphlet. On July 15, 1954, the Chairman wrote 


Ti/ Hearings on H.R. 8067 vefo.s the Subcommittee on Appropriatil 
‘of the Senate Commerce Committee, 83x Cong. 24 Sess. 1995 (1955). 


2/ See transcript of hearings in the New York-Florida Case, Docket 
“3051, pp. 2028-2031. 


73/ The pamphlet received the widest kind of c:cculation and among 
its off-the-record recipients were n- only each Member of the Roard but 
n1.so secsgisions: of the Board's stare Tita, nv, 2029 Nothing quite 9 brazen 
naliuloua hii ‘aken place in ‘te proceeding witsh is ihe sublept of tits 
ecreae’ inoiry 
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Gardner that he appreciated ini "thoughtfulness in making this 
T 


pamphlet available to us." 

There next follow findings with respect to Congressional activities 
urging the activation of the St. Louis-Southeast Case, Docket 7735. Om 
January 17, 1956, Senator Symington called for a Congressional investiga- 
tion of the "incredibly poor airline service" to St. Louis (102 Cong. Rec. 
641). On February 15, 1956, the Aviation Subcommittee of the Senate Com- 
merce Committee began hearings on the St. Louis air service question. 

At the time the hearings began, there were applications pending before the 
Board for St. Louis-Southeast authority of Braniff Airways, TWA, and the 
City of St. Louis. The Board was represented at the Congressional hearings 
and Senator Smathers announced that the Subcommittee would hear testimony 
from the Board. The hearings were recessed on the same day, subject to 
call from the Chair. Two weeks later, on March 2, 1956, the Board issued 
Order E-10063, directing an expedited hearing on the question of additional 
St. Louis-Southeast service. 

A third illustration of Congressional prodding of the Board involves 
the General Passenger Fare Investigation, Docket 8008. On April 23, 1953, 
by Order B-7376, the Board granted petitions of the air carrier parties to 


diemiss the pending General Passenger Fare Investigation. Thereafter, the 
a 

T4/ By contrast, when Northeast in September 1954 -- approximately & 
month after the notice of prehearing conference -- published newspeper adaver- 
tisements asking the public to support its application, the Board Chairman 
wrote Gardner complaining that in his view the advertisements violeted the 
Board's Principles of Practice (See Chairman's letter of September 24, 1954, 
in the correspondence file of the New York-Florida, Case, Docket 3051). 


15/ Hearings on Air Service to St. Louis before the Aviation Subcommitteg 
a ne) Senate Committee on Interstate and Foreign Commerce, 8kth Cong.2d Sess. 
1956) « 
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/ question of the general level of airline fares and the need of a Board 


i investigation of those fares received a great deal of Congressional 
6 
' attention. On May 10, 1956, the Board issued Order E-10279 instituting 
| the General Passenger Fare Investigation. 
The Board traditionally has received statements by public officials 
| 
/in lieu of appearance by these officials at oral argument. During the 
course of his testimony before the Harris Subcommittee on Legislative 
Oversight in 1957, Chairman Durfee of the Board stated that the Board 
' gives a Congressman the option of "appearing before the Board and part 
| pating in the oral argument . .. (or of writing) a letter addressed t 
| the Board stating his position as to the interest of his constituency 
| a particular case.” The Chaizman pointed out that the Board receives 
letters and places them in the appropriate correspondence file. 
Nor do Members of Congress always wait for the formality of oral 
argument before the Board in writing their views to the Board on the merits 
of pending applications. Thus, the correspondence docket in the New York- 
"Mexico City Nonstop Service Case, Docket 2909, shows communications from 
76/ See, for example, Hearings on Monopoly Problems in Regulated 
| Industries before the Anti-Trust Subcommittee of the House Committee on 
the Judiciary, Sith Cong. 24 Sess. I, 3 et seg. (1956). Muring the course 
of the hearings, Congressman Celler, referring to the current level 
| airline earnings, asked Chairman Ross Rizley and Member Joseph P. Adams of 
i the Board if they did not agree with him that certain “Pactors certainly 
indicate the need for that general inquiry that we spoke sabout as to 
level of fares." Chairman Rizley agreed that the matter required "a fresh 
look.” (Hearings, III, 153). 
Tt/ Hearings on "Right of Access to C.A.B. Files" before the Sub- 


committee on Legislative Oversight of the House Committee on Interstate 
' and Foreign Commerce, 85th Cong. lst Sess. 53. 
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some Members of Congress expressing a preference for the successful 
applicant in that case at various times prior to oral argument held on 
May 29, 1957. Other Members of Congress communicated with the Board on 
the eritical issue’! of air carrier choice in that proceeding after the 
conclusion of oral! argument. Still others of the remaining communica- 
tions in the correspondence file of Docket 2909 speak either for cor 
against the successful applicant in that case. Moreover, two Members of 
the United States Senate took the extraordinary measure of denouncing on 
the floor of the Senate on June 6, 1957, approximately a week after oral 
argument and six weeks before Board decision, the Report of the Exeminer 
in the New York-Mexico City Nonstop proceeding. The pages of the Congres- 
sional Record condemning the Report (103 Cong. Rec. 7564-7570) were for- 
warded to the Board by one of the Senators under a transmittal letter 
dated June 10, 1957. Nothing quite so startling and so drastic had 
taken place in the nomstop proceeding which is the subject of this reopened 
inquiry. 

The Board has openly encouraged Members of Congress to express them- 
selves on Board matters of interest to the Congressmens' constituents. 


Tims, Chairman Durfee remarked during the oral argument in the Northeastern 


States Area Investigation, Docket 6463, that "we are always pleased to have 


78/ Since the New York-Mexico City Nonstop proceeding involved foreign 
air transportation, the Board's decision in the matter was subject to the 
approval of the President under section 801 of the Act. The Board's decision 
in the matter was rendered on July 19, 1957, by Order B-11689 and the Presi- 
dent approved that decision on August 14, 1957. The proceeding under Docket 
2909 also involved serious charges challenging the fitness end qualification 
of each of the two competing applicants. The Board and the President approved 
the Examiner's findings with respect to those charges; but, presumably be- 
cause they involved foreign affairs considerations, these findings have never 
been made public. 
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the advice and consultation of the Members of Congress of the particular 


districts that are affected." Member Hector’s concurring and dis- 
© senting opinion in the Great Lakes-Southeast Service Case, Docket 2396, 
" | order B-13835, May 7, 1959, st page 5 states in part as follows: 
"Members of Congress have a detailed knowledge of the area they represent 
7 end its transportation needs . . . it is only natural that their atetrict 


‘or state should wish them to appear before the Board on their behalf when 
‘air service to the area is at issue." Indeed, during the course of April 29, 
¥ | 1959, oral argument in the New York-San Francisco Nonstop proceeding, Chat r- 
‘man Darfee stated that the Board had “always welcomed” Congressional epre- 
peeet toate as “being representative, truly ce a of the expressed 
| will of the people fram the Ee epoca oe ane om 
This reopened inquiry has, of course, exposed the many and varied 
| activities which inspired and motivated the sending of commmications to 
the Board in the several stages of the nonstop proceeding. In this respect, 
‘the investigation ordered by the Court has broken new ground in revealing 
ithe numerous extra pre-record and pro-record maneuverings and pursuits of 
a lange regulated air carrier end e powerful civic party to an adjudicatory 
| proceeding before the Board and indisclosing the difficulties which beset 
“regulatory agencies in their relations with the Congress. Whether these 
| activities were violations of the Board's Rules will be presently analyzed. 


we 79] Transcript of oral.argument p. 167. 
£0/ Trenseript of orel argument in Docket 9214, pp. 25-26. See also remarks 
of Durfee at p 34 of Hearings on Major Administrative Prcvicms before the 
‘Subcemmittee on legislative Oversight of the House Comittee on Interstate and 
Foreign Camerce, 86th Cong. 1st. Sess. (1959), where Durfee spoke in pert as 
‘follows: "I have at times stated that the Board was pleased to hear fram these 
representatives." : 
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Before proceeding with the analysis regarding the alleged violations 
of the Board's Rules and the ultimate findings to be made with respect to 


those allegations, it is found as a matter of evidential fact that at no 


point either before or after the activation of the New York-San Francisco 


Nonstop proceeding was there any bribery or corruption or venality on the 
Nonstop 


part of any of the parties to this case or on the part of any steff member, 
Examiner or Board Member. Similarly, the record contains no evidence of 
any clandestine or improper personal meetings or personal contacts between 
any representative of any of the formal parties to the proceeding and any 
staff member, Examiner or Board Member. Moreover, the record contains no 
evidence of conscious wrongdoing of any kind on the part of any third person 
not a party to the nonstop matter, including Members of Congress and other 


government officials. 


SA Lil - 
-ll1- 


Statemart of Ultimate Facts 


Whatever may be the Board's decision and recommendation to the Court 
with respect to the alleged violations of the Board's Rules leveled against 
" American and the City and County of San Francisco in the litigation of the 
nonstop matter, this reopened inquiry has failed to adduce sufficient rae 
to show tat the Port of New York Authority, the Oakland Chamber of. eet 
"and the San Francisco Chamber of Commerce have either individually or in con- 
lcert with American violated the Board's Rules of Practice in Econamic Pro- 
ceedings or the Principles of Practice of the Civil Aeronautics Board.) The 
lactivities and the communications of each of the latter parties were but few 
land sporadic in nature; their communications to the Board and to Members of 
(Congress either observed the Board's Rules or were merely commonplace communi- 
. leations such as are often made to the Board or to Members of Congress mani- 
esting a civic interest in a new route application; and to the extent) 
lactivities and communications of each of the latter parties can be = ex 


‘parte or extra record, such activities or commmications were entirely | lacking 


| 
iim any intent to violate the Board's Rules, much less to deny a fair hearing to 


‘TWA, United and Northwest. As a matter of fact, neither the Bureau of Enforce- 


; ‘ment nor the complaining carriers, TWA or United, take the position in|this 


81/ The filings by the Port of Oakland with the Board in the nonstop 
ip: were made in accordance with the Board's Rules of Practice.| The 
‘Port of Oakland did not engage in any ex parte activities during the course 
of the nonstop proceeding. 


-112- 


reopened inquiry that any party except American and San Francisco has 
violated the Board's Rnles. 

In the case of American and San Francisco, the the alleged violation of 
the Board's rales will be aisposed of by ultimate findings in the context 
of both the Board's Rules of Practice and its Principles of Practice. The 
pertinent provisions of the Board's mies are attached hereto as Appendix B- 
he Board's Rnles of Practice in Economie Proceedings are know as Part 302 
of ite Procedural Regulations (14 C.F.R. 302, et seq.) and the Board's 
principles of Practice aye mom as Part 900 of the Boar's Procedural Regn- 
lations (14 C.F-R. 300 et seg.)- A proper guide to the interpretation to the 
Board's Principles of Practice are the various accepted professional stang- 
ards of conduct tnvolvea’in a partys participation in gn adjudicatory pro- 


ceeding, as gauged and measured by the Canons of Profegsional Bthics of the 


American Bar Association. 

Qn March 18, 196, the Board issued a Notice of Proposed Rule Making, 
Docket 11221, proposing various amendments to Part 302, the Board's Rules of (: 
Practice in Economic Proceedings, and Part 300, the Board's Principles of 
Practice. ‘This rule-making proceeding was instituted as a direct result of 
the Board's opinion and order in the New York-San Francisco Nonstop Service 
Case, Docket 9214, which was adopted November 19, 1959, and which denied or 
a@iemissed portions of certain petitions for reconsideration of TWA and United 
in that proceeding urging that the certification of American for the third 
nonstop service between New York and San Francisco be set aside on the ground 
that American and certain cities in that proceeding engaged in ex parte 


| activities in violation of the Board's Rules. In that opinion the Board 
stated that in view of the various problems of interpretation and epplica- 
tion of the Board's Rules which became apparent in the nonstop proceeding, 
the Board would undertake a prompt rule-making reexamination looking toward 
the modification and clarification of its regulations. 
On December 1, 1960, the Board adopted Amendment No. 23 to Part 302 of 


the Rules of Practice, now known as Regulation PR-4%, which made certain 


| qmendments to Part 302.14 of the Rules of Practice, commonly known as Rule 
! 24, Qn the seme.day the Board adopted Amendment No. 1.to Part 300, the 
| Board's Principles of Practice, now known as Regulation PR-43, which made 
i extensive revisions in the Board's Principles.of Practice. Both Regulation 
| Nos. PR-44 and PR-43 became. effective on December 6, 1960. Moreover, on 
December 1, 1960, the Board issued a further Notice of Proposed Rule Making 
in Docket 11221, identified as proposal PDR-4, which contemplates further 
revisions in Rule 14 of the Rules of Practice. - 
Rules of Practice. - As in the case of other. regulatory agencies with 
similar functions, that part of the Board's Procedural Regulations governing 
the conduct of adjudicatory proceedings is a complex compendium of frequently 
amended and sometimes confusing rules. It is a brave practitioner before the 
Board who will say with real assurance that he really knows what each’ rule 
currently means. For stronger reasons, the Tey officials of an air carrier, 
the public officers of a civic party and various representatives of the State 
and Federal governments, including Governors and Members of Congress, / are also 


likely to have difficulties with the interpretation and application of specific 
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rules set forth in the Board's Rules of Practice. Such difficulties are 
compounded when the Board's normal practice has departed from the specific 
language of a particular rule -- as indeed such practice has in permitting 
Congressmen to participate at oral argument under the last sentence of Rule 
1k as set forth in Appendix B attached hereto. 

Sections 401(c) and 4ol(g) of the Federal Aviation Act specifically 
grant any interested person an unqualified right to file with the Board a 
“protest” or "memoranda” in opposition to or in support of any application 
for the issuance of a certificate or an amendment of a certificate of public 
convenience and necessity. Insofar as this right relates to the filing of 
pre-case commnications -- i.e. commnications prior to the activation of 
an economic proceeding -- the Board has never purported to prescribe or 
limit in any way that right in its procedural rules and principles of prac- 
tice. ReuN | 

_ here is no specific indication in the Act of the status of such “protest” 
or “memoranda” or what consideration or disposal should be made of them by the 


Board. The legislative on of the Act is of no help. Definitions offer 
. 2 . 


but little clarification. farning to the principles of statutory interpre- 
tation, it is an elementary rule that the statute should be construed so as 


82/ In Webster's New International Dictionary (21 Ed.) a protest is 
defined as "A solemn declaration of disapproval of, or lack of full consent 
in complying with, a law, a demand, etc." and a memorandum is defined as 
"An instrument drewn up in a brief and compendious for” or “an informal 
cammmi cation." 
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83/ 
| to give meaning and effect to every part of it. To construe the "protest™ - 
| 


and “memoranda” sentence of sections 401(c) and (g) simply as an authoriza- 

| tion to interested persons to correspond with the Board would appear to con- 
' stitute deprival of the effect of the sentence, because it has long been con- 
ceded that any person may correspond with a government agency without Congres- 
| sional authorization. However, there seem to be two possible interpretations 
| which can give this provision force and effect. One is that the "protest" 


| or “memoranda” were intended to constitute evidence; the other that they were 


intended to be Piavenaets £> She Set eee aa ee 
| 


i briefs to the Board on the merits of pending applications. 
The bulk of the material that has been coming to the Board in certificate 

cases over the years under section 401(c) has consisted of resolutions of civic 

| organizations and letters from individuals, public officials, or business firms 

| along proposed airline routes stating their desires for the service, their 

prospective uses for it and their preferences for one applicant or another. 

| Sach declarations do not came within any of the conventional exceptions to the 

| hearsay rule and could not be received as evidence in certificate proceedings 

| in the absence of agreement or stipulation by all parties. The alternative 

| interpretation is that the sentence in question of sections 401(c) and (g) is 


83/ Sutherland “Statutes and Statutory Construction" ad Bd. (1904), 
| section 380, with numerous authorities therein cited. 

8h/ It might occur that a third way of giving the sentence in question 
same effect would be to consider the protests or memoranda as pleadings in the 
form of petitions for intervention, but this could not be justified by a fair 
use of the language in the text nor in the light of the adequate consideration 
given to intervention by section 1009 of the Act. 
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an authorization for interested persons to submit statements to the Board on 
the merits of pending pre-case procedures, or briefs to the Board on the 
merits of a pending proposal after hearing. 

Now, no party to this reopened inguiry has taken the trouble to research 
the legislative history of Rule 14 to see whether that Role was intended to 
implement the “protest” and “wemoranda" sentences of sections 401(c) and (g); 
either by way of preamble or by the specific terms of the Rule. Prior to 
December 6, 1960, which is the effective date of the most recent revision of 
Rule 14, this Rule provided, as it still does, that non-parties may present 
relevant evidence at bearing; cross-examine witnesses with the consent of the 


person presiding at the hearing; and present to both the Examiner and the 


Board a written statement on the issues involved in the proceeding. The Rule 


obviously intended that such latter statements be filed and served as & formal 
paper. Finally, the last sentence of Rule Vs provided that a representative 
of any department, agency or branch of the Federal government or of any State 
government may appear and present oral argument before the Board. ‘The Board 
has consistently teken the position that under the latter provision Members of 


Congress could appear and participate in oral argument, whether in person or 85/ 
5 
through a personal representative or by means of writing a statement or letter. 


ee 


¥ 
eribed above in spite of the fact 
the views of his constituents 
ch of the Federal 
government. But, as hereinafter shown, 
Rule limiting oral argument to parties who 
pefore the Examiner. } 


SA 117 


-117- 


The predecessor section of section 302.14 which was in effect at all 
times relevant to the litigation of the nonstop case was section 302.6 of 
‘the 1949 revision of the Rules of Practice in Economic Proceedings. ‘The 


‘latter Rule became effective on July 1, 1949. ‘The 1949 version of the Role 
| 


permitted any person, including any State or other public body, to appear at 
la hearing and present relevant evidence. It further provided that such per- 
isons could suggest questions to be propounded by the government's counsel 
to witnesses called by other persons and, with the consent of the officer 
‘presiding at the hearing, cross-examine such witnesses directly. 
Subsequently, the Port of New York Authority requested the Board to 
igmend this provision to authorize non-parties to present a written statement 
ion the issues in lieu of formal intervention. At that time, the Rules did 
‘not prohibit the filing of such statements and in route cases the Act specif- 
‘deally authorized them. However, the Board believed it desirable to extend 
ithis statutory privilege to all formal econamic proceedings and to clarify 
ithe rules. Therefore, it adopted Amendment No. 2 to Part 302, effective 
‘August 1, 1952, which added the following language: "In addition, such per- 
sons may present to both the Examiner and the Board an oral or written |state- 
iment on the issues involved in the proceeding. Such statement shall conform 
ito the requirements of these rules as to form, content, service, and time of 


‘filing of briefs to the Examiner and the Board.” (Emphasis supplied). | This 
| 


| 
igmendment inadvertently authorized all non-parties to present oral argument to 


ithe Board, and it did not reflect the Board's policy of limiting oral argument 


ito formal parties and to Congressmen. 
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In order to remedy this error the Board adopted Amendment Ho. 3 to 
Part 302, effective May 1, 1953, which limited the participation of non-parties 
in oral arguments to representatives of any department or agency of the Federal 
goverment or of any State government, including a State aviation camission. 


As already indicated, the latter provision has been consistently interpreted 


py the Board as permitting Congresemen to participate in oral argument. 
In the various revisions of the Rules of Practice through the years since : 


the enactment of the Civil Aeronautics Act of 1938, the “protest” end “memoranda” § 
provisions of section 401 of the Act are only mentioned once. This one refer- 
ence is made in the preamble to Amendment No. 2 to Part 302 of the Procedural 
Regulations, which amendment was enacted st the instance of the New York Fort 
Authority and became effective on Angust 1, 1952.. The preamble reads as follows: 


“Me present section 302.14 of the Procedural Regulations 
provides for participation in hearings in economic proceedings 
by appearance at a hearing and the pre- 
However, the sec- 
tion does not now contain any 
mits persons not parties to file 
The Port of New York Authority has re- 
que on in section 302.14. 
It is asserted that the would re- 


sideration of the application, 

though the Act now gives a statutory right to file a protest 

or memorandum of opposition in a proceeding under section 401, 
this right does not extend to all Board proceedings. Consequent- 
ly, some procedural regulation is necessary to make clear that 

a written statement in lieu of intervention may be filed in any 
Board economic proceeding." 


The foregoing amendment of Rule 14 allowed persons or organizatiogs wishing 


to avoid the burdens of formal interventions to file a written statement on the 


86/ Regulations Serial Number PR-16. 


|merits of a proposal before the Examiner and the Board after hearings in all 
‘economic proceedings except economic enforcement cases. But the Board made 
no finding that Amendment No. 2 of August 1, 1952, was intended as an imple- 
‘mentation of the “protest” and “memoranda” provisions of sections 401(¢) and 
' (g) of the Act. On the contrary, the language of the preamble quoted above 
‘makes clear that the aforesaid Amendment Ho. 2 to Rule 14 was an extension of 
‘the statutory filing rights under sections 401(c) and (g) and not an imple- 
mentation or clarification thereat. 


The provision as to written statements could not be construed to govern 
7 | 


| the “protest or memorandum of opposition to or in support of the issuance of 

| @ certificate” language provided for in the Sedbanee. The statutory provision 

4s a special one dealing with certificate applications -- not a general pro- 

| vision for all economic proceedings as is Rule 14 -- and, especially when read 
in context, obviously contemplates a right to file protests or supports at 
any time, including the time prior to the setting of the case for hearing -- 

‘not, as in the case of the statement contemplated by Rule 14, a formal brief 

i based on a record made up at the evidentiary hearing. 

As a result, the Board's regulations as revised in 1952 left a big hole 

i or a no man's land whereby numerous pre-case communications continued to flood 

| the Board offices in every major new route proceeding on the subjects of 

| severance, activation and expedition of new route applications without control 

i by any specific rule under which they were to be filed. If these cammnications 

i have had any sanction in law or regulation at all, they must have been con- 

| gidered filings under sections 401(c) and (g) as commmnications on the 

' of procedural matters pending before the Board. 
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The view that such pre-case cammnications have been properly receivable 
under the aforesaid sections 40l(c) and (g) is confirmed by the fact that the 
Board acted on December 1, 1960, to plug, at lesst in part, the hole or no 
man's land of uncertainty which existed prior to that date regarding the 
inauguration, activation and expedition of proceedings. The Board then added, 
effective Becesber 6 1960, a new section to Rule 14 providing specific 
machinery for the filing of “requests for expedition” of proceedings and answers 
in support of, or opposition to such requests. The new section requires service 
of such requests and ansvers “upon all parties to the case” as provided by 
Rule & of the Rules of Practice. The Board took this action as a direct result 

cf the situation revealed to it in the nonstop proceeding under Docket 9214. 
Tt made “no finding that this new addition to Rule 14 in any way implements the 
“protest” and “memoranda” sentence of sections 401(c) end (g) of the Act. 

Perhaps the Board aid not specifically intend to implement the "protest" 

and “wemoranda” sentence of sections 401(c) and (g) of the Act with its recent 
revision of Rule 14, But if the Board is taking the position that “protest” 
_ and “memoranda” sentence of sections 401(c) and (g) was intended to mean only 
priefs after hearings on the merits, the least the Board can do is to say 60- 
The lack of a clear implementation of that sentence of sections 401(c) and (g) 
is incomprehensible. . 

Even the clarifying emeniment of December 6, 1960, which established a 
regulation for the filing of “requests for expedition” of proceedings and 
ansvers thereto, has not taken the Board out of the woods in the matter of 


clear and concise regulations governing the activation or expedition of new 


route proceedings. For example, the December 6th revision of Rule 14 requires 
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that motions for expedition of a proceeding and answers thereto shall) be 
served "upon all parties to the case." At the time that San Francisco filed 
its numerous communications with the Board urging severance and an expedited 
hearing on American's nonstop proposal, there was no “proceeding” and| there 
were no “parties” except the applicant, American. The problem of service of 
"requests for expedition” could be clarified to include service upon au 
carriers serving a city or serving the cities for which new service is pro- 
posed as well as the carrier whose application is sought to be eepetibea by 
an early hearing and the cities for which new or additional service is re- 
quested. 
Does the recent addition of the "requests for expedition" section of 
Role 14 mean that prior to the addition of this amendment cities ani chambers 
of commerce were barred from informal contact with the Board over tia leise 
with respect to their air service problems? They obviously should not have 
been and were not so barred. For example, before the activation of the 


Southern Transcontinental Service Case, Docket 7984, the cities of Orlando and 


| 
Houston had been in dire need of improved southern transcontinental air routings 


and they made their needs known in informal conferences with the Board in 
November 1957. For years other cities and chambers of commerce have simply 
written or talked to the Board with respect to their air service problems. 

| Yet, before the recent amendment of Rule 1h restricting the manner in which 
requests for activation or expedition of proceedings are to be filed, (there 
was no Board Rule covering such requests unless the "protest" and “memoranda” 


provisions of sections 401(c) and (g) of the Act contemplate such filings. 
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As already shown, the latter provisions of the statute have never been imple- 
mented by specific Board rule. 
As just noted, the Board on December 1, 1960, issued a further Notice 


of Proposed Rule Making which would again amend Rule 14. This latter pro- 


posed Rnle would delete the third and last sentence of Rule 14 as it appears 


in Appendix B attached bereto and substitute in lieu thereof the following 
text: 
"Sach persons may also present to the Examiner a 

written statement on the issues involved in the pro- 

ceeding. Unless otherwise directed by the Examiner, 

such written statement shall be filed and served on 

all parties prior to the close of the hearing.” 
The above proposed Rule would therefore leave the requirements of service of 
statements on the issues involved in a proceeding, in part, in the hands of 
the Examiner. As in’ the case of the Rule 14 which was in effect at the time 
of the litigation of the nonstop proceeding, the proposed revised Rule con- 
templates a statement based on the record made up at the evidentiary stage of 
the case. Moreover, the proposed further provision of Rule 1k contemplates 
that non-parties can participate in a proceeding only by presenting at the 
hearing evidence and memoranda relevant to the issues in a case. This pro- 
posed change would eliminate the oral arguments now presented to the Board by 
Members of Congress, spokesmen for the Federal agencies and the State aviation 
camissions unless the latter agencies had been granted formal leave to inter- 
vene. This proposed amendment would also limit the right now enjoyed by non~- 
parties to present written memoranda expressing their views to the Examiner or 


to the Board by requiring that such statements be presented prior to the closing 
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of the hearing in order to afford other parties. an opportunity to cross- 
examine them and rebut the evidence and contentions contained in such 
memoranda. | 
The above proposed change in Rule 14 is a salutory one. If eventually 
adopted and thereafter properly enforced, this latest proposed amendment 


should eliminate mch of the confusion now existing as to the propriety of © 


communications to the Board and its Examiners during the course of an 


econamic proceeding. 
| 
In spite of the already effective change in Rule 1+ regarding the filing 


of documents relating to the activation and expedition of a new route pro- 
ceeding and the further proposed change limiting the submission of statements 
or memoranda on the merits of issues to the evidentiary stage of the | pro- 
ceeding, there are still further Lahiri involved in the activation and 
expedition of a new route proceeding which are as yet not provided for by the 
Board's regulations in any way. Thus, section 401(b) of the Act provides that 
an application for a certificate of public convenience and necessity shall be 
served on such interested persons as the Board regulations requize.. ‘Te 

Board has adopted no regulations requiring such service. Aside from the “protest” 
and "memoranda" provisions already noted, section 401(c) of the Act provides 

that, upon filing, the Board is to post a notice of an application for a certifi- 
cate of public convenience and necessity in its offices. It also provides for 
notice by the Board "to such other persons” as the Board regulations) require. 

The Board has adopted no regulations requiring such notice. Section/ 401(c) 

also provides that the application “shall set for public hearing" which is to 


be disposed of “as speedily as possible.” The Board has adopted no regulations 


9750 


governing the matter of priority in setting down applications for hearing. 

As to amendment of certificates, section 401(g) provides that, on petition, 
complaint, or on its own initiative, the Board, aftey notice and hearing, may 
amend a certificate, The Board has adopted no regulations as to service or 
even as to notice of applications for such amendments. 

Since there is a practical limit to the number of cases which the Board 
can hear, but no limit to the number of applications that can be filed with 
the Board, there is always a heavy backlog of certificate applications and 
certificate amendment applications for which no hearing has been set. TWA 
and United complain that American's proposal for the third nonstop New York- 
San Francisco service was heard out of turn on the Board's docket. Admittedly, - 
the proposal of American, as well as the proposal of Northwest, were set for 
hearing out of turn as have dozens of other certificate applications been 
heard out of turn in recent years. The reason for this situation is quite 
elementary. Upon filing, an application receives an individual docket mumber. 
Though the Board theoretically makes some effort to set applications for 
bearing in a sequence determined by date of filing, in practice, as the Board 
has pointed out, the "priority-of-filing policy seldom has a chance to operate" 
and most applications are set for hearing in accordance with considerations 
having nothing to do with the iets ieee Aside from the problem of 

The Board does publish weekly summaries of applications for certifi- 
cates and for certificate amendments which it has received during the prior 
week. These summaries are availablé to all interested persons. The Board, of 
course, does not thereby purport to give notice of the filing of an application 
to any particular person... : 

88/ Order E-1hh12, September 2, 1959, pp. 19-20, n. 2ha. 
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whether or not the Board's Principles of Practice were violated by the various 
efforts made to sever and grant an expedited hearing on American's nonstop 
proposal on Docket 5903, it is clear that no Rule of Practice of the Board was 
offended or subverted by the Board's decision to go ahead with an expedited 
hearing on the nonstop applications of American and Northwest under tthe Congres- 


sional and civic prodding for an early hearing on the fomer. 


| 
The Board has no standards or established procedures for determining what 


application should be set for hearing at any particular time. Sometimes the 
Board on its own initiative, or after consultation with its staff, will issue 
an order or notice of prehearing conference announcing that an application or 
group of applications has been set for hearing. On other occasions the Board 
has had discussions with cities or carriers who feel that they have 4 particu- 
larly urgent air service problem which should be set for public hearings. 
Members of Congress and State officials are often active in urging activation 
of proceedings by the Board both in oral and in written communications. More- 
over, as already noted, it is not uncommon for Congressional committees to 
urge such action. 
What is urgently needed is an amendment to the Board's Rules of Practice 
establishing regulations which provide standards aa well as clearly defined 
procedures under which the Board will sever and set down for hearing applica- 
tions not reached on the Board's calendar in a sequence determined by the date 
of filing. Since the very assignment of an application for formal hearing 
affects vital interests of both the carriers seeking additional certificate 
authority and the commmities to be affected by such authority and in view 
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of the further fact that the Board's decision to go shead with e bearing = 
a particular application may be eventually determinative of valuable private 
rights, it is essential that the carriers and the general public know both 
ene exiteria end the procedures under which the Board decides to move shea 
out of tum with the processing of a particular proposal for new route author 
ity. . 

The Board's conference with representatives of San Francisco, and 
approximately 70 percent of commnications in the correspondence file of 
Docket 9214, occurred in the period prior to the activation of the nonstop 
proceeding on January 13, 1958. ‘The commnications and the conference did 
not and could not violate the Board's Rules of Practice for those Rules do 


not purport to cover such communications to or conferences with tie Board 


‘prior -to the time a case has been set for hearing. The Board's recent amend- 


ment of Rule 14 covering requests for expedition is a step in the right 
direction, bat the revised Rule is inadequate in that it fails to provide for 
a simple and reasonable procedure for the service of such requests. Addition- 
ally, the Board's Rules of Practice need to be further amended to cover service 
of applications filed with the Board, notice by the Board of such applications, 
and necessary standards and procedures for the severance of applications and 
priority of hearings on particular proposals. 

Up to now, at least, there has been nothing improper about the informality 
of the procedures with the Board before a case has been activated. As a matter 
of fact, the most recent expression of Congressional interest in the problem 


of ex parte contacts, H. R. 12731, introduced by Representative Harris on 


SA 127 
-127- 


June 21, 1960, requires judicial formalities to be observed by agencies and 
litigants before them only after the time a proceeding has been noticed for 
hearing. | 
These informal procedures did not in any way contravene the Boards pro- 
cedural regulations existing at the time of the nonstop case. The Board's 
Rules of Practice did not set forth any procedures which mst be followed 
when a hearing is being requested. Furthemore, contrary to the arguments 
of TWA and United, there was no requirement of service upon them of |the com- 
mmications to the Board requesting a hearing. Rule 8, which provides for 
service of documents filed with the Board, states that a document "shall be 
served . . . upon all parties to the proceeding in which it is filed os anomie 
However, Rule 15 (a) provides that a person becomes a party only when he has 
been granted intervention in a proceeding. In the nonstop case, prior to 
January 1958, TWA and United had never sought, much less been granted, inter- 
vention in Docket 5903, the docket of American's application containing its 


request for New York-San Francisco nonstop authority. Accordingly, | they were 


| 
not parties to any “proceeding” and nothing filed with the Board in 1957 


89/ 


relating to Docket 5903 was required to be served upon TWA or United. 
TWA and United can scarcely be heard to argue that there was any impro- 


priety in anyone's failing to make service upon them of documents filed before 


89/ Rule 18 does state that a request for an order or ruling by the Board 
not otherwise specifically provided for in the Rules of Practice shall be made 
by motion. But to label such a request a "motion" does not add any! service 
requirement if, as here, no one has yet intervened as a party in the docket to 
which the request or motion relates. American and San Francisco served their 
May 1957 motions on TWA and United, but they were not required to do so by any 
Board Tule. | 
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they intervened, for they themselves followed the same course as others having 
putative interests in the San Francisco-New York nonstop matter but who, like 
TWA and United, had not yet attempted to become parties. Thus, when TWA and 
United answered American motion for expedited hearing, neither carrier pur- 
ported to serve its document upon Eastern Air Lines -- & New York-San Francisco 
applicant at the time though its applications were not prosecuted in the nonstop | 
case -- or upon other possible intervenors such as the New York Chamber of 
Commerce, to name only one of many civic bodies that had an interest in the 
matter and might have intervened had they chosen to ao so. In almost any 
prospective Board proceeding the list of persons who have an interest and might 
pecome parties if they choose, is lengthy indeed, and hence it is incumbent 
upon those who want to receive service of documents concerning any particular 
application to intervene in the docket containing it. The Board's Rules of 


Practice at the time of the nonstop proceeding cannot reasonably be inter- 


preted otherwise, nor were they by TWA and United in their filings, as noted 
2) 


above, nor have they ever been heretofore in any new route proceeding. 
There was only one instance after the activation of the nonstop proceeding 


of a direct ex parte commnication to the Board from a party to the case. That 


a S 


stopher's letter of 
tg denial of American's 


this letter scarcely 
man never made & similar ¢ the other numerous communications 


sent to the Board in 1957, showed service on TWA and 
United or on American for that matter. Board wished to pro- 
mlgate rules requi. 

how to do so, for in the case of e 

"parties" -- the Board's Rules very carefully spec 

deemed to bave an interest in such applications and 

mst be served. (See Rule 403). 
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sole instance was a telegram from the Mayor of the City and County of San 
Francisco dated June 23, 1958, urging that the hearings in the nonstop matter 
be concluded in July 1958. The Mayor's telegram of June 23, 1958, dealt 
entirely with a matter of procedure. Commmications of the latter sort are 
commonplace in Board new route proceedings. There are many instances of such 
commnications in other cases urging expedition in the hearings; in other 
instances they urge expedition of the Board's final decision after the hearings 
have been concluded. Such requests for expedition are now of course) covered 
‘by the recent amendment of the Board to Rule 14. 
TWA takes the position that American violated the Board's Rules| of Practice 
in several respects through indirection. Thus, in its activities in! support 
of its motion of May 3, 1957, for severance and an expedited hearing, American 
is alleged to have violated the requirement of Rule 18 that "any affidavits 
or other evidence desired to be relied upon" in support of an answer! must be 


incorporated therein and that American ignored the requirements of the same Rule 


that answers in support of (or in opposition to) a motion must be filed within 
91 


a stated period. 
At the outset, it must be made clear that no Board Rule has in the past 
precluded any air carrier applicant in a Board proceeding from fully) acquainting 
all interested persons with the facts and merits of its application.| Similarly, 

the Board has always recognized the right of an applicant to seek support of 

other parties to a proceeding if such support was sought within the confines of 

the Board's rules. 
91/ In the nonstop proceeding, the cutoff date for the filing of answers 


to American's motion was May 1, 1957; but the Board on May 10, 1957; extended 
the date at United's request to May 28, 1957. 
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The answers to American's motion submitted to the Board by the Port of 


New York Authority and the Chamber of Commerce of San Francisco were properly 


and seasonably filed. The answer filed to the same motion by the Oakland 
Chamber of Commerce was dated May 27, 1957, but it, was not received by the 
Board until June 3, 1957. While American solicited support from the Oakland 
Chamber of Commerce for its motion, there 4s no evidence of record to support 
the charge that the carrier was responsible for the late filing by the Oakland 
Chamber of Comerce. This Chamber has long participated in Board proceedings; 
it iswell acquainted with the Board's Rules of Practice; and its failure to 
file an answer in time ws its ow responsibility. Again, if the Board had 
been conscientious about enforcing its Rules of Practice it would have returned 
the answer filed by the Oakland Chamber of Commerce as having been late filed; 
but the Board's acceptance of the communications of May 27, 1957, from the 
Oakland Chamber of Commerce was consistent with its long-standing policy of 
accepting requests for expedition of proceedings from organizations having @ 
potential interest in a new route matter as well as from persons who are un- 
likely to become parties without regard to any Rule of its Rules of Practice. 
While American did engage in a campaign of solicitation of support for 
its motion, neither the persons that actively became parties nor the non-parties 
which filed documents with the Board after the filing of the motion were beholden’ 
to the carrier for such commmications. It must be emphasized at this point 
that the mmicipalities in the Bay and New York areas and the numerous civic 
organizations at either end of the proposed nonstop route were not neophytes in 


their associations with air carriers in new route cases and in commnicating 


| with the Board either directly or through their Congressmen in new route 
proceedings. These organizations. simply’ followed a long-standing practice 
‘of writing directly to the Board or writing to their Congressmen who in turn 


Y 


: communicated with the Board. To the extent such commnications can /be 
described as “answers” to American's motion of May 3, 1957, such commnica- 
| tions have never heretofore been monitored or controlled by the Board to make 
sure they technically observed the Board's Rules of Practice as to either 
_ fom or content. 
American continued solicitation of support for an expedited hearing 
| after the denial of its motion on June 26, 1957, and its contact with yarious 
‘non-parties and Members of Congress with regard to oral argument before the 
‘Board is more appropriately the subject matter-of a possible violation| of the 
Principles of Practice of the Board. The latter problem is essentially one 
if of what constitutes pemissible solicitation of cammmity and Congressional 
| support on matters pending before the Board. To the extent there were! solici- 
i tations by American of communications to the Board prior to the activation of 
ithe nonstop proceeding, it has already been demonstrated that the Board has 
yp not had until the recent revision of Rule 14 any established procedure 
iwhich such commnications could be monitored and received by the Board 
‘a specific Board Rnle. The Seictests solicitation of interest in oral 
/ through non-perties has likewise not been circumscribed in the past through an 


.appropriate Board Rule. Thai propsesdcd with cévinted GelmnissGaeaetine 


(i | . 92/ The private individuals who wrote to Members of Congress or to the 

’ Board regarding the nonstop proceeding likewise followed the time-honored practice 
of “writing their Congressman” or “writing to Washington” to make their views known. 
‘No Board Rule of Practice was violated by such common ex parte expressilons of 

|| interest because no Rule of the Board purported to cover them. 
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from oral argument and obviate the need for the kind of electioneering that has 
peen going on among Members af Congress in all major new route cases. 

Following the close of the hearing in the nonstop matter, the San Francisco 
Chamber of Commerce, with the knowledge of the City Attorney's office of San 
Francisco, ialiastbeicito secure expressions of support for the third nonstop 
route from local government bodies and chambers of camerce in Northern Califor- 
nia that had not appeared at the hearing through a request that such bodies 
file ‘statements with the Examiner under Rule 14, Wo decision to follow this 
course was reached until after the hearing was closed. Miller of the San 
Francisco Chamber of Commerce @iscussea the propriety of such a procedure with 


Needles of the San Francisco City Attorney's office and these two men agreed 


that such filings under Rale 14 were permissible. As had been done in many 
other new route proceedings, Examiner Bryan accepted statements for the record 
under Rele 14 of numerous mmicipalities and civic groups which had not appeared 
at the hearing. e 

The record is clear that American was not in any way responsible for Miller's 


aid consult with Needles as to the propriety and permissibility of the procedure, 


Sen Francisco was likewise in no way responsible for Miller's activities in this 


‘a8 it existed at the time of the nonstop case to the effect that for a 


« 


lor organization to qualify to submit a written statement to either the 
‘ior the Board, such person or organization must have appeared and presented 


his statement at the hearing. However, this has not been the practice jof 


v 


either the Board or the Board's Examiners in nev route proceedings. Statements 
ion the merits of new route proposals have generally been accepted by Examiners 

b iin lieu of briefs fram persons who had not appeared at the hearing. Similarly, 
ithe Board has had a consistent practice of accepting such statements fron 
municipalities and various civic or trade associations after the Examiner's 

: wLnitial Decision. | 
| With respect to American's contact with Members of Congress, either 
directly or through travel agents for the purpose of having Congress appear 

;at oral argument or to write to the Board in lieu thereof, the activity in 
question is almost wholly related to a possible violation of the Board's 
Principles of Practice rather than the Board's Rules of Practice. It is true 
that permitting Congresamen to appear at oral argument or to sumit a written 


5 (letter or statement in lieu of physical appearance at argument appears |to 
a 


constitute a violation of Rule 14 as it existed at the time of the nonstop 


proceeding. However, the Board has consistently allowed Congressmen to appear 
~ lat oral argument under that Rule either in person or by a representative or 

by written statement or letter. Accordingly, American cannot be held to have 

wiolated Rule 14 in soliciting the submission of either oral or written argu- 


ment by Members of Congress in the nonstop case._ 
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There is no allegation of the violation of any Rule of Practice by 
American in the filing of the many documents submitted by the carrier in the 
course of the nonstop proceeding. In the filing of its own papers, the carrier 
scrupulously observed the Board's Rules of Practice in all respects in the 

course of the litigation in the nonstop case. 

In view of the foregoing and all considerations of record, it is found 
and concluded that neither American nor the City and County of Sen Francisco 
violated any of the Rules of Practice in Econamic Proceedings during the course 
of the nonstop proceeding in Dockets 5903 and 9224. But the facts relating to 
the alleged violations of the Board's Principles of Practice by the two parties 


do not free the parties fram blame with respect to the latter Rules. 


Principles of Practice. - The Board's code of ethics or the standards of 
practice, as attached hereto in Appendix B, preclude “private” commmications 
on the "merits" in cases "to be determined after notice and hearing," and 
further declared it to be improper for any person to attempt to bring pressure 
on the Board in such cases. These principles adjure, in their own words, the 
"highest standards of judicial and professional ethics." They insist that, 
in adjudicatory matters, "the Board's judicial character be pechetact and 
protected.” 

While the Board's standards of practice in effect at the time of the non- 
stop proceeding appear simple and forthright in their terminology, these stand- 
ards suffered from numerous built-in ambiguities and contradictions. Cognizant 
of a serious need for clarifying and amplifying its code of ethics or standards 
of practice, the Board made effective on December 6, 1960, by Regulation No. PR-13| 


wholesale revisions in those Rules as a result of the rule-making preceefling 
" instituted on March 18, 1960, in Docket 112°1. 
The Board received comments and suggestions from 49 practitioners before 
the Board during the course of the rule-making proceedings in Docket 1121. 
“the proceedings in Docket 1121 disclosed a marked divergence of views as to 
the proper scope of any ban on ex parte communications in Board procedures. 
Particularly troublesome were the twin problems of Congressional appearences 
vat oral argument and the ‘extent to which air carriers should be permitted to 
solicit support for their proposals from civic parties to a proceeding. | With 
respect to the phrase “ex-parte commnication" and the term “pressure,” there 
ave long been differences of opinion in many areas, including the definition 
of the terms themselves. 
To start with, it mst be borne in mind that regulatory agencies are not 
courts, notwithstanding that some major aspects of their duties involve what 


may be termed as judicial or quasi-judicial functions. As in the case of 


other regulatory tribunals, the Board is presumed to be an expert in its 


particular field of activity, a status acquired only by a thorough knowledge 


‘of the industry. Moreover, the Board must deal on a day-to-day basis with the 
manifold aspects of the airline industry which it regulates, in terms of the 
afiministration of the regulatory statute, prescription of rules, and case-to- 
“case adjudications. Accordingly, there cannot be as.to all the functions of 
the Board the same isolation from discussion and public and industry pol 
which normally characterize @ good court of law. Nes 
It has been widely recognized in recent years by students of the adminis- 


trative process, by various bar groups devoting their time to the problem of 
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the desirability of more judicialization in the administrative process and 


by various camittees of the Congress working with the same Ee ee 


the various regulatory tribunals are not as yet regarded as courts. Apart 
from ‘ie question of tle desirability for such regard, the regulatory agencies 
in the past have experienced great difficulty in preventing communications to 
them from non-parties with respect to the many judicial matters pending before 
them, although it must be conceded that the various regulatory agencies could 
have done more in proscribing the incitement of active pressure campaigns on 
the part of units of the industries which are subject to the direct jurisdic- 
tion of the agencies. Further, there has been a widespread belief that spon- 
taneous communications to a regulatory tribunal from anccpucites are not 
entirely improper and cannot be wholly controlled, and that indeed it is no 
doubt desirable for the regulatory agencies to be aware of and responsive to 
public opinion, in contrast to being responsive to private interests attempting 
to assume the guise of public opinion through direct or indirect pressure cal~- 
paigns of various kinds. Additionally, there obviously are many inquiries 


ee neemnent 


For an excellent discussion of the problems involved in the judicializa- 
tion of the administrative process in the light of some of the current dissatis- ~ 
factions with the administrative exercise of judicial power, see, Auerbach, 

Should Administrative Agencies Perform Adjudteatory Functions? 1959 Wis.L. Re- 
view 9. 


Even here there may be some room for difference of opinion as to the 
circumstances in which a litigant may legally “take his case to the public.” 
Moreover, the Board has long held it unobjectionsble for an air carrier to attempt 
to enlist the support of Members of Congress, cities, chambers of commerce and 
other civic groups. See, for example, letters of Chairmen Jemes R. Durfee dated 
October 30, 1959, February 17, 1.960 and April 7, 1960, respectively, on this 
latter subject in the Southern Transcontinental Service Case, Docket 7984. These 
letters of Chairmen Durfee's are found in the correspondence docket of that pro- 
ceeding and ruled on protests of certein of the applicants of that case with 
respect to the activities of a competing applicant. 


; 
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a and commnications, oral or written, which neither constitute attempts 
«| to exert pressure nor can be considered commnication on the merits. These 

include requests and commnications fram persons who need the information 

| in the discharge of their own duties such as answering information reqnests 
‘Mayors 
of cities, and departments of Federal, State and local govermments. While 


| Teceived by the White House, Members of Congress, Governors of States, 


the Board has not seen improprieties in such inquiries in the past, it|never- 
| theless has had a policy of placing such communications in the public corre- 
‘spondence docket of the matter to which they related to avoid any suggestions 
/of impropriety in receiving "private commmications."” 
On the other hand, deliberate attempts at personal influence as such to 
jachieve a particular result in an adjudicatory proceeding are in an ene 


different category, as are private audiences with litigants or their attormeys, 


"pack door" or clandestine contacts through third persons, unusual hospitality, 


;@8 well as private or ex parte commmications on matters which should be 
‘determined on notice to all of the litigants made parties to a particular 
‘proceeding. With respect to pressures and ex parte commmications to exert 

such influence, it is universally agreed that it is wholly improper to lattempt 
‘to obtain favorable recognition solely on the grounds of personal or political 
‘influence, through fear of retaliation of same kind or another or by otherwise 
exerting pressures as such in furtherance of private goals. There is likewise 
universal agreement that regulatory agencies should not succumb to such attempts 
at influence and further should discourage and prevent such attempts in every way 
possible. 


“In the last analysis, the quality of justice depends upon the quality 
obsshatman who Saeiniater tt? - +." Anerbach, 1959 Wis. L. Rev. 116. 
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But determining just what constitutes such attempts at improper pressure 
or inflmence is quite another matter in many circumstances. Persons occupying, 
high places in business or government or otherwise deemed to be influential, 
whether in or outside the government, should not perhaps in all cases be barred 
from expressing or having considered their legitimate interests merely because 
they are influential. If, for example, another government department, official, 
or a Member of Congress has a proper interest on the merits of a given Board 
matter or contemplated action, the Board in the past has perceived no impro- 
priety in that interest being cammmicated to it through customary and normal 
channels. And if such channels are provided by an agency, they should 
generally be the same for all persons, whether they work in the White House, 
are Members of Congress, Federal, State or local officials or are just a plain 
Mr. Citizen in any part of the country. In other words, if what are generally 
termed ex parte cammmications or discussions may have been considered proper 
in the past in relationship to a given subject matter, they should not became 
the less so merely because of the identity of the individual involved. Simi- 
larly, if, as has been the Board's practice in the past, the area is one in 


* 


which all representations by persons outside of a case should be publicly made, 


There are now and no doubt always will be borderline cases and conside 
able differences of 8 quarters as to whether it is in fact a 
legitimate interest on the part of the commmicant or whether more is intended. 
than the expression of legitimate interest. ‘These are problems which are inherent 
in the very natures of the subject involved, and involve questions such as whethe 
Members of Congress should take a position on the merits or even on procedures, 
or whether other agencies or officials should do so. These are matters which 
heretofore have been thought to be lergely beyond the Board's control. This prob; 
lem is not so much commmications 328 such, but rather the way in which they are 
made. It is the surreptitious, clandestine or "back door” approach in such cases 
which is reprehensible. 
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| ex parte commmications to or information from Board sources can be justified 


: only under the nommal concepts of withholding information which should not 
. 


| be released to others than properly interested Federal officials or because 


| of security or other valid considerations. All of which leads, of course, to 
v 
the very difficult question of the kind or types of situations in which ex 


Vv 


| parte or private commmications must be held to be outside the bounds of 


| propriety in this reopened proceeding. 
At the time the Board ruled on the Ser ces of TWA and United in its 
8 


| opinion and order of November 19, 1959, the Board found thet, in their most 


‘unfavorable light, some of the communications which came to it during jthe 


» | litigation of the nonstop proceeding might have constituted a technical viola- 
tion of its standards of practice, but that they are wholly different jin 
_ Character from the type of private, clandestine - and even worse - activities 
involved in the "influence" cases before the Federal Communications Commission. 
| This reopened inquiry has not revealed any significant communications ito the 


Board which were ege filed in the public correspondence dockets of the 
99, 
|monstop proceeding. Now as before there is not the slightest hint bf 


B/ Order E-14664. 


One of the commnications sent to the Board but missing from the 
Acoma file was Mayor Christopher's letter of January 30, 1959, sent to 
ithe Governor of California, the two Senators from the State of California and 
‘numerous Members of the House of Representatives from the State of California. 
This letter was transmitted to the Board by two Members of Congress from Califor- 
inia but the Mayor's letter was returned to the Congressmen at their reqest. 

The Mayor's letter of January 30, 1959, detailed the procedure delays referred 
to by the letters of the two Members of Congress from California which| were 
placed in the public correspondence file. Certain other scene to the 
‘Board was returned to Members of Congress at their request, but no evidence was 
‘adduced during this reopened inquiry to enable the trier of facts to ascertain 
the nature of the remaining retumed commurications. With respect to oral 
commnications by Members of Congress with Board personnel, the record)in this 
reopened inquiry reveals no more than routine inquiries as to the procedural 
status of the nonstop proceeding. 
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venality or corruption, private, secret or clandestine activities or pre- 
meditated wrongdoing on the part of any of the parties to the nonstop case, 


or on the part of any staff member, Examiner or Board Member, as there was 
100/ 


in the cases recently be‘ore the *edernl Gommenications Conmission. 
In its November 19, 1959, opinion and order, the Board spelled out at 
some length the areas where its then existing standards of practice were un- 


clear. It recognized that there was a serious question as to whether the 


100/ Stx of the seven F.C.C. cases involved private commnications with 
a Commissioner by an applicant, his agent, or persons with a direct pecuniary 
interest in the. outcome of the case. Two of the cases have been decided by 
the Comission pursuant to Court remand: WKAT v. F.C.C., 258 F.2d 418 (1958), 
on remand, In re applications of WKAT, Inc., et al., 29 F.C.C. 216 (1960) 
(private discussion between applicants and a Commissioner on the merits of 
the case and attempts to corrupt a Commissioner by two of the applicants) ; 
Massachusetts Bay Telecasters v. F.C.C., 261 F.2d 55 (1958), on remand, In 
re applications of WHDH, Inc., et al., 29 F.C.C. 204 (1960) (private meetings 
between officers of two applicants and a Commissioner designed to infiuence 
the Commissioner's judgment on the merits). In two other cases, Initial 
Decisions have been issued by a Special Examiner: In re applications of 
Biscayne Television Corp., et al., 20 P&FRR 715 (1960), reopened by the Com- 
mission on its own motion (private approaches to a Commissioner by three 
applicants with intent to corrupt the Coumissioner); Sangamon Valley Televi- 
sion Corp. v. United States, 358 U.S. 49 (1958), on remand, 269 F.2d 221 
(1959), on remand, 19 P&FRR 1055 (1960) (prospective licensee communicated 
with Commissioners both by personal visits and private letters and sent gifts 
to the Commissioners). Two other cases await consideration on charges that 
applicants privately discussed the merits with a Commissioner: WORZ v. F.C.C., 
358 U.S. 55 (1958), on remand, 268 F.2d 889 (1959); In re applications of City 
of Jacksonville, et al., reopened by the Commission on its own motion, 20 
PRFRR 1087 (1960); see also Hearings on Investigation of Regulatory Commissions 
and Agencies before the Special Subcommittee on legislative Oversight of the 
House Committee on Interstate and Foreign Commerce, 85th Cong. 22 Sess. 3260- 
3278 (1958). ‘The seventh case, WIRL Television Corp. v. United States, 358 
U.S. 51 (1958), remanded, 253 F.2a 863 (1958), apparently was remanded because 
of an interrelationship with the Sangamon case. Moreover, the facts adduced in 
this reopened inauiry are unlike the willful wrong in an earlier F.C.C. situa- 
tion as ruled upon in Commmnications Comm'n v. WOKC, 329 U.S. 223 (1946). 
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prohibitions of its principles of practice applied to a procedure requesting 
the institution of an evidentiary hearing on a new route application. It 
further stated that there was also some question as to whether eat tewbieak 
are "private" even when no confidential treatment is requested and they are 
made public as a matter of course in the correspondence file. Moreover, the 
Board then wondered whether communications are "on the merits" even |though 
they - as do many of the letters in this proceeding - relate solely |to matters 
of procedure or routinely transmit material without comment. | 
The Board then found, as it necessarily had to, that the "enbiguity" 
of its Rules may have resulted in doubt as to the standards of conduct 
required prior to the institution of the evidentiary hearing in the /nonstop 
case on January 13, 1958. This finding is reinforced by the evidence adduced 
in this reopened inquiry as to American's and San Francisco's understanding 
of the Rules that were applicable prior to the institution of the hearing. 
Prior to the activation of the nonstop case on January 13, 1958, American 
acted on a view of the Board's Rules and standards of practice to the effect 
that before a matter had been set for hearing there was no fixed procedure 
for communications to the Board or for the service of such communications on 
other persons. American's activities after the start of the proceeding, inso- 


far as they relate to the communications in the public correspondence file, 


were based on a view that it was entirely proper under the Board's Rules and 
| 


code of ethics for carriers to advise Members of Congress and the minicipalities 
affected by their applications as to the nature of their proposals for new 


| 
route authority; that it was entirely proper for carriers under aforesaid Rules 
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and principles to solicit support from persons having & putative interest 
in a potential proceeding for an early hearing; and that it was likewise 
proper for carriers to advise Congressmen of the facts relating to a new 
proceeding which might be of substantial interest to their constituents. 
San Francisco's actions prior to the activation of the proceeding were 
governed by a view of the Board's Rules and standards of practice similar 
to that of American ‘put independently arrived at. 

Since it was not uncommon to hold conferences with civic groups similar 
in character to the Board's December 2, 1957, conference with the representa- 
tives of San Francisco, both American and San Francisco were of the mind that 
the informal conference of the Board with the representatives of San Francisco 
prior to the activation of the evidentiary hearing was entirely in accordance 
with the Board's Rules. Neither the City of Sen Francisco nor the carrier saw 
any impropriety in the carrier's close collaboration with the City in either 
the preparation of the City's papers requesting an expedited hearing or in 
the later preparation of the City's evidence to be presented at the hearing. 

American likewise saw no impropriety in its press representative's 
numerous contacts with the daily newspapers of the Bay area, including the 
eireulation of various background memoranda, to the nonstop matter both before 
and after the evidentiary hearings. Finally, neither the carrier nor the City 
of San Francisco viewed the communications which came to the Board after the 


activation of the hearing 4s being repugnant to the Board's standards of 


practice, including several letters submitted by Members of Congress at the time 


of oral argument which, in several instances, were inspired or requested either 


py the carrier or by the City of San Francisco. 
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In its December 6, 1960, revision of its code of ethics or standards 


of practice the Board clarifies its earlier definitions of the phrases 
“orivate communications” and "on the merits.” In the same revision |the 
Board has also established guidelines as to what constitutes improper 
solicitation in a proceeding on the part of a party and it further estab- 
lished at what stage in a proceeding the Rule concerning improper attempts 
to influence becomes applicable. 
Both the preamble to the revised code of ethics or standards of practice 


and the changes made in the pre-existing Rules suggest that the recent re- 


| 
vision of the Board's code of ethics is almost entirely preoccupied! with the 


specific questions raised in the nonstop proceeding. The Board's revised 
standards of practice defines "a private commmication on the merits” as 
a written or oral commmication on "any substantive or procedural issue in 
the case” by any person, either in public or private life. Thus, procedural 
issues, including the issue of whether or not a proceeding should be activated 
or expedited, are now issues on the merits for the purpose of the Board's new 
Rule against private commnications. But communications which merely make 
inquiry as to the status of a proceeding without discussing issues are not 
considered communications on the merits. 
With respect to the issue of solicitation, the Board's recent revision of 
its standards of practice recognizes that its pre-existing Rules did not 
expressly prohibit parties from soliciting persons to support their) positions 
either by their participation in the hearing or, in some cases, by direct 


commmication with the Board. Recognizing that solicitation of support by 
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an air carrier did not necessarily constitute an effort to bring pressure 
to bear on the Members of the Board or its staff, the revised Rules con- 
template that such’ solicitation will continue to be proper if expressed 
within the framework of the Board's new procedural rales and its revised 
standards of practice. The Board, accordingly, wrote new language into its 
standards of practice which would make it improper for a party to any pro- 
ceeding to engage in any activity which may reasonably be expected to result , 
in commnications to the Board or its staff in cases where such communications wv 


are not served upon all parties or orally presented at a hearing or oral 


argument. Additionally, the Board kas established some guidelines as to what 


constitutes improper solicitation and the revised standards make it improper 
for any party to solicit commmications to the Board or its staff other than 
proper communications by parties or non-parties specifically permitted under 
Rule 15 and the revised Rule 1) of the Board's Rules of Practice. Moreover, 

the revised standards of practice provide that any party soliciting the 

support of any person must call such person's attention to the provisions of 
Rules 14 and 15. 

The revised standards of practice provide for a number of other changes. 
Among these further changes are several which have direct applicability to 
the problems raised by this reopened inquiry. Thus, with respect to matters 
required by the statute to be decided after notice and hearing, such as @ 
proposal for new or additional air service, the revised standards are made 
applicable from the time an application is filed in a new route case. The 


amended standards of practice further state that where appropriate in the 
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public interest the Board may deny a party which violates these standards 
of the relief it seeks in a proceeding. Moreover, requests for the 
activation of an expedited hearing on a pending new route application will 
henceforth be considered “a communication on the merits." — nally, 

by a further Proposed Rule-Making ;roceeding instituted on December 1, 1960, 


the Board is considering a new amendment to its Rules of Practice which would 


withdraw from persons who are not parties to a proceeding the privilege of 


presenting statements or oral argument to the Board after the hearing before 
an Examiner is concluded. This l:tter proposed Rule would eliminate oral 
arguments to the Board now permitted by Members of Congress, spokesmen for 
the Federal executive departments or agencies and State aviation commissions. 
If the latter agencies were permitted to intervene as formal parties to a 
proceeding, they presumably would be entitled to orally argue before the 
Board even though they did not submit evidence at the hearing or otherwise 
participate in the proceedings before the Examiner. 
It would seem beyond argument that the Board's principles of practice 
need further revision. As the revised principles now stand, any prohibited 
commnication in writing to the Board or its staff is to be made public by 
placement in the correspondence file. For obvious reasons, this isn't going 


to help much. The only way effc‘ively te handle prohibited communications 


lol/ As already noted herein, requests by non-parties for the activation 
or expedition of an application mst hereafter be made in accordance with the 
Board's recently revised Rule 14 which provides for a new nrocedure wherehy 
interested persons other than the parties may request thet 9 proceeding he 
activated or expedited. Under the revised standerds of practice, 2 request 
for activation or expedition of a proceeding which is not made in Accordance 
with the Board's Rules of Practice will be placed in the mblite conyrespondence 
file of the proceeding and will not be considered by the Roard. 
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is to send them back to the communicant, whether the latter is the White 
House, a Member of Congress or anyone else. Moreover, with respect to 
attempted oral commmications on the merits of any pending matter - proce- 
aural or otherwise! - such improper oral communications should be reduced to 
writing by the Board or staff member receiving them and a written abstract 
of the attempted oral communication should be served upon the communicant 


as well as upon each party to the proceeding. The two foregoing suggested 


procedures would go a long way to stop the present ex parte attempts at 


meddling into Board affairs>— 

One of the primary difficulties with the administrative process is the 
ambivalent nature of the regulatory tribunals. For years various members 
of the regulatory agencies have been assuring their Congressional inquisitors 
that their respective tribunals are only “a creature of" or "an azxm of” the 
Congress, thereby restating the obvious regarding the delegation of functions 
which conceivably the Congress could exercise on its own. In matters 
such as rule making and certain other questions of broad policy, the tri- 
bunals are of course a direct agent of the Congress. But the Federal 
Aviation Act and the Administrative Procedure Act require that the Board's 
adjudicatory functions in hearing cases be conducted in the manner of a 
court. And, like the Civil Aeronautics Board, certain of the agencies have 
self-imposed codes of ethics telling the world that in matters of adjudication 


requiring notice and hearing the agency must follow the canons of judicial 


102/ While not all of the ultimate findings herein made are necessary 
to the ai: position of the basic issues of this reopened inairy, it does 
appear apvropriste to view the questions posed by this oroceedtng in the 
larger context of the overs] relations between the Board end non-parties 
seeking a voice in adjudicatory matters in general. 
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ethics imposed upon judges in regular courts and that their practitioners 

mst follow the canons for professional conduct prescribed for lawyers 

practicing before such courts. 
An eminent local jurist has posed the distinction inherent in the 


ambivalent nature of regulatory agencies with precision. The Hon. BE. Barrett 


Prettyman, Chief Judge of the United States Court of Appeals for the District 
of Columbia Circuit and Chairman of the President's Conference on Judicial 
Procedure, recently spoke as follows: 


"Much talk is heard around Washington about pressure 
vy members of the Congress, and bills have been introduced 
to prohibit commmnications by congressmen with commissions 
in respect to pending cases. It is a difficult problem. 
In rule-making, in which the agency is an agent of the 
legislative branch, policies and programs in accom with 
mandates of the electorate are proper. Indeed they are re- 
quired. Thus consultation between Jegislators of the 
dominant party and the legislative agents is proper and even 
necessary . . . Rut, on the other hand, when an agency em- 
barks vpon an adjudicatory function, in which it is an agent 
of the judiciary, acting in a quasi-judicial capacity, | 
totally different rules apply. Politics of any sort, high 
or low, in this area is a gross violation of public trust." 103/ 


Well, what has happened in the regulatory agencies is that whith generally 
| 


happens when what is practiced is at wholesale variance with what is preached. 
‘ | 


Certain agency members, many agency practitioners and an alarming number of 
| 
Congressmen have ignored or blurred the distinction between policies which are 


properly matters of Congressional intercession with agency members and sa 
10); / 
tory functions which are solely the province of an agency and its Exeminers < 


1c3/ rial by Agency, Virginia Law Review Association, Published lectures 
of Judge Prettyman given at Virginia Law School in March, 1959, page| 9. 


1ch/ As the Court stated in People v. Giles, 161 P. 2a 623, 628 (1945): 
"the universal aid is evidence . . . It is tne only means by which & judicial 
determination can be had... ." 
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One has only to read the correspondence files in the New York-Mexico City 
Nonstop Case, Docket 2909, the New York-Florida Case, Docket 3051, and the 
Great Lakes-Southeast Service Case, Docket 2396, as well as other Board new 
route proceedings, to appreciate the extent of Congressional intercession 
regarding matters in which the evidentiary record made before the Examiner 
should be the exclusive record for argument before the Board and for Board 
decision. And one can only conjecture to what further extent the fair 
administration of justice in adjudicatory proceedings before regulatory 
tribunals is put to peril by other Congressional activities. A simple tele- 
phone call to an agency or staff member on the merits of a matter could be 
more effective than a dozen letters routinely placed in the public corre spond- 
ence file. That is why the adjudicatory process before regulatory tribunals 
must somehow and in some way be sealed off completely from political tinkering. 

No single aspect of Board procedures in adjudicatory proceedings has 
caused so much dismay and dissatisfaction in the Board's staff, so much 
suspicion and recrimination among the practitioners before the Board and the 
industry clients they represent and has so detracted from the dignity and 
respect due the Board's judicial functions as has the appearance and partici- 
pation of Members of Congress before the Board in oral argument. The inevit- 
able question during such appearances, particularly when a Congressman speaks 
on the critical issue of air choice, is who has gotten to whom and for what 
purpose? To be sure, the query may be unfair and the suspicion it engenders 
may be groundless; but the appearance of fairmess, which has clways been the sin 
gua non of trustworthy judicial proceedings, is seriously and needlessly 


prought to doubt by the presence of and argument by Members of Congress. 
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Illustrative of the perils of Congressional appearances at orad argument 
before the Board are remarks which have gleaned from a study of the oral 
arguments in many new route proceedings. It is not unusual in such /arguments 
to find Members of Congress either praising or berating the findings of 
Examiners or making a pitch for the choice of a particular carrier. Whether 
the Congressmen in all cases read the considerable records in new route pro- 
ceedings or even the Examiner's supporting findings on important issues is 
not known. What is known, however, is that the Congressman in most) cases fail 
to address themselves at all to the numerous major considerations of record 

105/ 
which underpin the Examiners’ decisions. 

Allowing Members of Congress to argue orally the merits of new) route 
cases before the Board has unquestionably been one of the major wealmesses 
of the Board's Rules. As in the case of American and San Francisco, it has 
given carriers and cities the excuse to solicit Congressional support on the 
merits of questions whose disposition should be restricted to the confines 
of the formal record. 

Congressional contacts invariably generate counter-contacts. As in the 
case of contacts in the solicitation of support from civic groups, activity 

105/ What effect does a Congressman's argument have on the five men 
good and true who sit as the Board on the bench listening to him? God alone can 
answer this question, and to paraphrase one of the less famous aphorisms of 
Abraham Lincoln, the good Lord does not speak to us poor mortals in situations 
like that. But there is widespread authority for the proposition that similer 
efforts, even where inadvertent, have a capacity to influence the best trained 
judicial minds. See, for example, Peck v. Pierce. 163 Conn. 310, Atl. 52h 
(1893); McLaughlin v. Los Angeles Ry. Corp., 180 Cal. 527, 182 P. (1919) ; 
Rapson v. leighton, 187 Mass. 432, 73 N.R. 540 (1905); People v. Giles, 70 Cal. 
App. 24 872, 161 P.2d 623 (1945); State v. Simms, 131. S.C. 492, 127) S.R. 8hO 
(1925); Commonwealth v. Johnson. 345 Pa. 349, 35 A. Pad 312 (194); United States 


v. Shoughnessy, 2bS. # ca Wf Ca Clie, adh); and Community Broadessgting Co. v. 
voderal Communiextious Commission, #74 F.2d 753, 759 (D.C. Cir. ig). 
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on the part of one applicant on Capitol Hill generates counter-activity on 
the part of another. All the major air carriers have representatives on 
Capitol Hill as well as contact men in the various cities affected by large 
new route proceedings. Most of en air carrier's activities on Capitol Hill 
are entirely legitimate. Likewise, an air carrier may properly assist a 
civic party in its new route problems. But as is abundantly clear from the 
record in this reopened inquiry, some of the activities of air carriers on 
Capitol Hill as well as some of their contacts with civic groups are rather 
thinly disguised electioneering for Congressional and civic support of new 
route applications. 

The foregoing does not mean that Members of Congress, Governors, Mayors 
and other public officials may not participate in Board proceedings. ‘They 
can appear end give relevant and material testimony during the hearing before 
the Examiner, as a number of Members of Congress and numerous other public 
officials aid in the Souther Transcontinental Service Case, Docket 7984, 
as vell in other new route proceedings before the Board. Indeed, much of 
the probative evidence on the need for the complex of air services found 
required by the Examiner in Docket 7984 came from Congressmen, other public 
officials and civic witnesses who were able to testify from detailed kmow- 
ledge of the areas they represented. 

The Congress as well as the White House have each of course a legitimate 
interest in proper administration of the statutes entrusted to regulatory 
tribunals. There can be no quarrel whatsoever with that interest except as 
4+ bas in the past involved interference in the decisional process in adjudics 


tory matters. | Fortunately, there are strong signs in this record that neithe 
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Members of Congress nor the Executive Department nommally want any participa- 
tion in the latter function of the regulatory agencies. Senator Kuchel, for 

example, for years has had a strict policy of not appearing before regulatory 
agencies in behalf of anyone. Except for same routine tranamittals of infor- 


mation which come to the White House, the Executive Department refused to 


intercede in any way in the proceedings on the nonstop matter. There is 
perhaps no doubt that all Members of Congress will be glad to be treed of 
the necessity of appearing before the Board in any adjudicatory cases once 
the Board makes its proposed new policy in this respect effective . 


The principal vice of improper ex parte communications via the telephone 


is that they can so mon for tend in what the late Judge Jerome Frank called 
1 


"unconscious influences. Since sub rosa telephone conversations are so 
easy to make and so hard to detect, it is additionally necessary that the 
Board revise its principles of practice to require the transcription by the 
recipient of such calls as relate to the merits of any procedural or substan- 
tive issue and the service of that transcription upon the caller as well as 
upon each party to the proceeding. If the principal objection to |such pro- 
cedure is that it would require a lot of work, the simple answer is that such 
work would not be wasted. Moreover, it is doubtful that there would be very 
many of such telephone calls once the Board announced to the world the fore- 
going rule proscribing them. Further, the Board is also apparently troubled 
with the inherent dangers of an ex parte transcription of an oral commnication 
10¢/ United States v. Shaughnessy, 219 F. 2a. 74, 80-81 (24 Cir. 195k). 


The Supreme Court reversed tne resuit in this case (394 U. S. 280) but without 
disturbing Judge Frank's survey of the history of hidden persuasion. 
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on the merits of! a pending matter. The obvious answer to the latter 


aifficulty is that if an oral commnicant fears that a Board or staff member e 


may not report his conversation or attempted conversation correctly, the 


attempt at oral commmnication should not be made in the first place. Finally, 
an opportunity to answer or rebut a transcribed oral cammnication on the 
merits should be a sufficient safeguard against the dangers of improper 
reporting. 

It is well known that because the Board has a promotional function withy 
respect to civil aviation as well as legislative and judicial functions, it 
is necessary for the Board and its staff to make inspections of airport and 
maintenance facilities, conduct informal conferences with airline leaders ¢ 
with respect to planning for the industry in various ways, and even engage 
in ex parte meetings with air carrier personnel and airline lawyers in numero 
non-hearing situations such as exemptions from provisions of the Act, air 
charter problems, equipment programs, air carrier financing, rates for the 
transportation of mail, negotiation of bilateral agreements and a host of 
other and similar activities. Consideration has been given by the Board to 
expend the applicability of the principles of practice to include certain “ 
situations of a non-hearing nature, such as exemptions under section 416(b) 
of the Act, which often involve adversary issues. Under the recently revised 
code of practice, the prohibition against ex rerte commnications in non- 
hearing cases is made applicable in the discretion of and upon order of the 


Board. Providing notice and an opportunity of non-parties to participate in 


107/ Preamble to Regulation No. PR-43, P. 3, supra. 
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staff or Board meetings in adversary non-hearing situations should 
a specific and mandatory requirement of the principles of practice. 
Extra record contacts with the industry and officials outside the 

Board in an adjudicatory proceeding may in rare cigars acest 
information to the Board not of record; but the price that is paid for such 
information is a flagrant disregard for the fair administration of justice. 
More often than not the result that is sought through off-the-record contacts 
is not the transmittal of relevant extra record data, but emphasis upon 
considerations already of record which interested litigants fear a staff or 
Board Member may have somehow missed either through Jack of time or diligence 


or both. Similarly, through an incessant barrage of communications on the 


| 
need for "expedition" to a Board or a staff member, an interested litigant 


may succeed in impressing the in tiched ex nsive with undue amportance of 
cammmicant's cause. And equally serious is the always real and obvious 
danger that frequent off-the-record contacts and cammnications with those 
who mst decides San on matters as apparently innocent on their surface as 
requests for “expedition”, might well result in a miscarriage of justice in 
terms of the record through an adverse reaction on the part of the arbiter 
because no self-respecting person likes to be “pressured” or "threatened" by 
" anyone, however powerful his status or subtle his methods. Fortunately, in 
most cases, the nonsense and nuisance of out-of-court contacts are but a 
spar to the coldest and most severe kind of objectivity. 
when it comes to the problem of more judicialization of the processes 


of the Board in cases to be decided after notice and hearing, there is nothing 


9759 
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wrong with Board procedures that a bold and vigorous program of enforcement ‘” 
of an adequate code of ethics cannot solve. No amount of well-meant rule 
making without determined action on the part of the Board will help. An 

unenforced rule is perhaps worse than no rule at all. Nor can it be contende® 


that more judicialization of the Board's processes will make it less respon- 


sive to the public interest. In the larger areas of public policy, the Board 


remains accountable to the Congress for direction. Moreover, in order to 


+ 


carry out its responsibilities of fostering the sound development of air 


transportation, not only from the standpoint of present requirements but , 


also from the viewpoint of future growth, the Board already has ample non- 


judicial powers for industry investigation and study, for research and plan- = f 


ning and for close and continuing cooperation with other agencies and depart- 


ments of the government. In addition to the foregoing informal instruments 


of regulation, the Board is free in numerous situations to utilize its 


powers of rule making as an altemative to the processes of adjudication in 


the exercise of its functions. But independence, objectivity and integrity 


on the part of the regulators are as important to the non-judicial processes 


of an agency as they are to its formal judicial proceedings. 


American and San Francisco mst be judged in this reopened inquiry by 


the principles of practice which were in effect at the time of the litigation / 


of the nonstop proceeding. In tems of specifics, just what did American 


and San Francisco do or attempt to do, if anything, which must be condemned 


ry 


as violation of the Board's code of ethics or standards of practice? 


Approximately 70 percent of the allegedly offensive commnications in 


behalf of American and San Francisco were received by the Board prior to 


54,55 
activation of the nonstop proceeding on January 13, 1958. The findings 
of ultimate facts regarding those activities and communications will) be 
presently stated. 

American on May 3, 1957, and San Francisco on May 7, 1957, filed docu- 
ments with the Board requesting an expedited hearing on American's proposal 
for a third San Francisco-New York nonstop route. These filings were made 
after consultation between representatives of carrier and officials of San 
Francisco. The carrier and the City worked in near unison on this project - 
After the filing of the papers requesting an activation of the nonstop pro- 
ceeding, American and San Francisco scught supporting resolutions from 
various municipalities and civic groups in the Eay area. A number of 
resolutions and letters were sent by these civic organizations to the Board 
and to some Members of Congress from the State of California. The Mayor of 
San Francisco also wrote numerous letters to the Board on the alleged need 
for a new nonstop proceeding, and he and other officials of the City of San 
Francisco sought the support of various Members of Congress from California 
as well as support from California State officials ond political leaders. 
American advised a number of Congressmen of its May 3, 1957, filing; but 


the carrier did not specifically ask the Congresamen to do anything at that 


time. Moreover, the carrier contacted a number of travel agents in the Bay 


area as well as some travel agents in the New York area regarding the 
carrier's efforts to have its application for the nonstop route advanced on 
the Board's docket. A number of the Members of Congress contacted by San 


Francisco, by other civic groups and by American wrote letters to the Board 


urging an early hearing. 
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American was in regular contact with the daily press of the Bay area 
after the filing of its request for an expedited hearing on May 3, 1957. 

The carrier inspired much of the newspaper publicity, both in the form of 
news stories and editorials, which appeared in the daily press of the Bay 
area following the filing of the carrier's request for a new nonstop pro- 
ceeding. The Office of the Mayor of San Francisco made-a collection of 
various newspaper editorials and articles supporting San Francisco in its 
endeavor to obtain an early hearing on the nonstop issue and a large number 
of such editorials and articles were transmitted by the Mayor of San Fran- 
cisco directly to the Board. 

San Francisco's efforts to enlist the support of various public officials, 
including certain Members of Congress, as well as the support of numerous 
civic groups in the Bay area, were consistent with the City's past practices 
in new route proceedings. While San Francisco consulted with representa- 
tives of American regarding such efforts, the activities and efforts of the 
City as well as those of other civic groups in the Bay area were not directed 
or dominated by American. 

On June 26, 1957, the Board denied the request for an expedited hearing 
on American's application but it ordered a staff study of San Francisco-New 
York, air} service problems. Of the total 134 commmications to the Board 
in the public correspondence file of the nonstop proceeding, 77 or almost 
& percent are dated between May 3, 1957, and June 26, 1957. TWA and United 


had direct notice of many of these communications. 
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! There was nothing unusual about American's contacts with the officials 

, | of San Francisco, Members of Congress or the various civic groups in the 

| Bay area, or in the carrier's efforts to interest public officials and civic 

| organizations in the carrier's desire for an expedited hearing. Similarly, 
American's contacts with the press in connection with the nonstop aoe are 

' not without precedent in Board proceedings, although the carrier's distribu- 

' tion of press releases and memoranda to editors to various newspapers jin the 


| Bay area was somewhat more intensive and better organized than the publicity 


| efforts of other carriers which are of record in this case. Whether American's 


efforts at publicity for its cause in the nonstop matter transgressed |the 

' pounds of judicial propriety will be hereinafter analyzed in more detail. 
Further, there is nothing about the so-called ex parte contacts in connec- 
tion with the nonstop proceeding that distinguishes it from a typical new 
route proceeding before the Board, either in nature or volume of such |contacts. 

' Indeed, the ex parte commmications contained in the public correspondence 

| Piles of other new route proceedings were in some cases even more vigorous 

' in their demands for specific Board action than those which are found jin 

: the public correspondence docket of the nonstop case. 

After the denial by the Board of the request for an early hearing on 

the nonstop issue on June 26, 1957, a member of the Board's staff visited 

| San Francisco to discuss the San Francisco-New York air service problem with 

| Bay area officials and other interested persons. The public correspondence 

i file contains a total of 16 important communications to the Board during the 
period after denial of the request for an expedited hearing and prior |to 


| January 13, 1958, when the Board, by divided vote, ordered a hearing on 
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American's application. Among these commmications were two letters from 
the Mayor of San Francisco -- both of which were sent to TWA and United -- 
and one from a San Francisco civic organization. There was a letter fron 
an East Coast Congressman transmitting a letter he had received from a 
constituent. The remaining letters were from California Congressmen in 
response to communications received from the various public officials in 
the Bay area. All of the commnications just noted urged early considera- 
tion by the Board of the San FPrancisco-New York nonstop matter. 

In late November 1957, San Francisco sent its State legislative repre- 
sentative to Washington, D. C., to contact members of the California delega- 
tion regarding the City's interest in an early hearing. On December 2, 1957, 
representatives of San Francisco had an informal conference with the Board 


regarding the Bay area's air service problems. The proposed visit of the 


Sen Francisco representatives to Washington to meet with the Board was 
prominently reported in the San Francisco press. While representatives of 
American were in contact with the representatives of San Francisco both prior 
to and after the City's conference with the Board on December 2, 1957, the 
activities of San Francisco on or about the date of the conference with the 
Board were not suggested or masterminded by the carrier in any way. A 
transcript of the conference of December 2, was made available to TWA and 


United; both the carriers also had notice of the conference through the 
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daily press in the os as well as through a story appearing in 
local trade Ree 

Following the activation of the nonstop proceeding by Board order on 
January 13, 1958, the case assumed an entirely new posture. During/|the 
period between the date of January 13, 1958 and September 2, 1959, when 
the Board issued its order granting American's application for the third 
San Francisco-New York nonstop new route, there is no question about the 
applicability of the Board's principles of practice proscribing "private 
communications on the merits" and "any effort by any person interested in 
the case to sway the judgment of the Board by attempting to bring pressure 
or influence to bear upon the Members of the Board of its staff, orltnes 
such person or any Member of the Board's staff, directly or indirectly, 
gives statements to the press or radio, by paid advertisements or otherwise 
designed to influence the Board's judgment in the case." Among other prob- 
lems, the latter part of the proscription of the Board's ethical standards 


raises the thorny questions of the extent to which a party to a proceeding 


106/ Prior to the date of the conference with the Board on sierra 2, 
1957, which was held at the request of certain Members of Congress from 
California, the Meyor of San Francisco wrote to some California. Congressmen 
and included a so-called "Condensed Facts Sheet" summarizing the a: nts 
supporting an early hearing. Although American had not suggested the Mayor 
should write such a letter, the carrier had provided the City with economic 
date on the San Francisco-New York matter as early as 1956. These data, in 
the form of a "Facts Sheet" were revised and brought up to date from time 

to time. A revised version of the "Facts Sheet" was given by the carrier 

to the San Francisco City Attorney's office with the knowledge that |the City 
planned to make some distribution of it at that time. The transmittal of 
the "Facts Sheet" to the offices of the Board by certain California |Congress- 
men and by the White House did not result from any specific request jon the 
part of American. 


“aror 
‘OO 


SA 60 


may legitimately solicit support for its case and the point at which a 
party's efforts at publicizing its case runs afoul of generally accepted 
judicial conduct. 

A total of 40 some communications in the public correspondence file 
of the nonstop case are dated during the 19-month period after the activa- 
tion of the proceeding on January 13, 1958, and prior to the Board's 
September 2, 1959 decision. San Francisco was in touch at least twice 
with Members of Congress from the State of California during this period 
to complain of procedural delays, and nine of the communications in the file 
during this period are letters from Congressmen reflecting San Francisco's 
expression of concern over the delays in deciding the nonstop case. 

Although American was not directly responsible for these communica- 
tions, one official of the carrier wrote a highly inflammatory though some- 
what confused letter to a member of the Mayor's Committee of San Francisco 
complaining of the delay in the issuance of Examiner Bryan's decision in 
the nonstop matter. During this period the Board was unmercifully abused 
by various editorials appearing in the daily papers of the Bay area. 
Through ignorance, indifference or sheer irresponsibility, certain of the 
editorial writers for the daily press in the Bay area treated the Board as 
a@ sort of a political dummy to be whacked and kicked around at will. Their 
editorials showed scant understanding of the judicial processes under which 
Board new route proceedings are decided and even less appreciation of the 
proper relationship between a newspaper and @ judicial tribunal charged with 


responsibility for anticipated or pending litigation. Indeed, certain of 
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the editorials hereinbefore referred to hardly credited the Board with 
@ minimum degree of intelligence and industry. 


Illustrative of an almost complete lack of respect for the Board and 


its judicial processes on the part of certain Bay area newspapers was their 


gloating over the Board's reversal of January 13, 1958, on the issue of an 
expedited hearing on the nonstop matter and their editorial description of 


that reversal as a victory for San Francisco's "lobbying" and the Bay area 
"political" leadership. It is a tribute to Board's judicial detachment 
that it voted that reversal on the basis of its study of the problem in 


spite of the mistreatment it suffered at the hands of certain Bay area 


newspapers. | 


American was in almost constant contact with the daily newspapers of 
the Bay area both before and after the activation of the nonstop proceeding. 
The carrier's officials made elaborate plans for building up publicity in 
the Bay area upon the release of the Examiner's Initial Decision, with the 
carrier hoping that the full impact of such publicity would get to the 
Members of Congress and the Board. At least one editorial during the 
pendency of this case on the merits was transmitted to the Board by |a Califor- 
nia Congreseman and another California Congressman brought a sheaf of news 
stories and editorials from the Bay area press with him to oral argument; 
but, as already found, the Chairman refused to accept the latter materials 
for the record. 

The remaining communications in the public correspondence file during 


the January 13, 1958 - September 2, 1959, period are for the most part 
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letters or statements submitted by Members of Congress, public officials 
in California and a number of private citizens. The correspondence file 
for this period contains two commnications transmitting a resolution of 
the California Assembly on the nonstop matter. There are also a number 
of letters in the file during this period from Members of Congress making 
general inquiries as to the procedural status of the proceeding and trans- 
mitting letters received by those Congressmen from travel agents. A few 
letters also came from private citizens. 

The record leaves no doubt that both American and San Francisco so- 
licited some of the letters or statements submitted at the time of oral 
argument before the Board. American also solicited a number of travel 
agents in an indirect effort to encourage Congressmen to appear at the oral 
argument. There is no evidence that the letters which'came to the Board from 
private citizens during this period were directly solicited either by San 
Francisco or American. It is to be noted, however, that TWA and United 


had direct notice of most of the Congressional letters and statements sub- 


mitted at the time of oral argument and they a the California Assembly 
169 
resolution read aloud at the oral argument. 


109/ As previously found herein, the only instance of a direct contact 
by a party with the Board after the activation of the case and before Board 
decision was a telegram of Mayor Christopher of June 24, 1958, urging that 
public hearings be concluded in July 1958. The Mayor also wrote a letter 
dated January 30, 1959, to the Governor of California and Members of Congress 
from California expressing elarm over the alleged delay of Examiner Bryan's 
Initial Decision.’ If the Mayor hoped this letter would come to the attention 
of the Board, his hope came to pass. Two Californie Congressmen promptly 
relayed the letter to the Board. 
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Both American and San Francisco stoutly deny that they consciously 
violated the Board's principles of practice at any stage of the nonstop 
proceeding. Each of these parties to the proceeding insists it acted upon 
interpretations of the Board's Rules which were reasonably held, particu- 
larly in view of the Board's acknowledged uncertainties as to the meaning 
of very vital provisions of its pre-existing ethical rules of conduct, as 
well as the Board's past acquiescence in and even acceptance of similar 
extra-record activities in other new route proceedings. It is argued by 
American that holding the carrier and San Francisco accountable as viola- 
tors of the Board's standards of practice would not only be harsh and un- 
fair, but also would be contrary to the well established principle that 
one cannot be punished for violations of a rule when the conduct proscribed 
by the rule is not clearly pee) As a matter of fairness and evei- 
handed justice, there is manifest merit in mitigating the consequences of 
the conduct of American and San Francisco under the ambiguous proscriptions 
of the Board's pre-existing standards of ethical practice. Such a finding 
has substantial justification in the failure of the Board to clarify its 
principles of practice at an earlier date and in its failure to take more action 


with respect to various improper practices in such proceedings as the New York- 


Florida Case, Docket 3051, and the New York-Mexico City Nonstop,Case, Docket 299, 


in each of which even more serious offenses to the judicial process are re- 


corded. 


110/ See, e.g., Kraus & Bros. v. United States, 327 U.S. 614 (1946); 
United States v. Cohen Grocery Co., 255 U.S. 81 (1921). 
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While the strictures of the Board's rules of ethical practice in 
effect at all times relevant to this reopened inquiry, particularly those 
of Rule 2 which, among other things, proscribed attempts at improper 
influence, could well be read to make them applicable to the important 
procedural question of getting a case started, such ea reading does not 
jibe with the tezminology of the unrevised rules. Before very recently 
amended, those rules prohibited private communications on the merits of 
a case to be determined after notice and hearing. It would appear that 
that prohibition applied to activities aimed at influencing the Board's 
judgment by off-the-record means in a case to be determined on the record 
and, accordingly, the prohibition may be held as inapplicable to the mass 
of commmications ‘reaching the Board prior to the activation of the non- 
stop proceeding. Moreover, the communications involved in the period 
prior to the activation of the proceeding, if not the activities behind 
them, appear to be expressly authorized by law in sections 401(c) and (g) 
of the Act. Even if this interpretation of the Board's standards of 
practice is in error, and those standards were intended to prevent ex parte 


communications to the Board with regard to procedural questions concerning 


applications before they have been set for hearing, there still would be 


doubt on the question of the violation of these principles because TWA and 
United did not even seek leave to intervene in the nonstop case until after 
the prehearing communications had been sent and received and the communicants 
were therefore under no obligation by Soard rules to serve these carriers 
with copies of their submissions in any event. But regardless of the proce- 


dures or lack thereof relating to the activation of a proceeding as 
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established in the statute or in the Board's Rules, American and San 
Francisco must, as parties to an adjudicatory proceeding, account) for 
activities and commnications which ignored or transgressed the normally 
accepted standards of judicial conduct. Ambiguities in the Board!'s rules 
which were applicable prior to the activation of a proceeding sinh mitigate, 
but they cannot completely excuse, such transgressions. 

Irrespective of the uncertainties in the Board's pre-existing standards 
of ‘practice and the numerous unwritten modifications thereof born of cus- 
tomary practice of both air carriers and civic parties before the| Board 
proceedings, and in spite of the Board's tolerance of flagrant extra-record 
procedures in other new route proceedings, the record made in this reopened 
inquiry cannot wholly excuse the numerous off-the-record ects of 
American and San Francisco in the nonstop matter. Viewing the nonstop 
proceeding as a whole, the vice in the activities of American and) San Fran- 
cisco is that each sought the intercession of non-parties to shack the 
strongest kind of case in the Board's hands both on the important) procedural 
question of an early hearing and on the final substantive question of the 
merits of the issues in the nonstop eosmstice neta the ambiguities 
in the Board's pre-existing code of ethics and the belief of American and 
San Francisco that longstanding practices of litigants before the|Board have 
so legitimatized their activities 80 as to require a finding that |their 
violations were only technical in nature is not important to a finding that 
the violations took place. The foregoing factors are only important to a 
possible moderation of the sanctions which should follow such violations. 

111/ As ruled during the hearings in this reopened inquiry, mere attempts 


at activities which are proscribed by the Board's code of ethics are sufficient 
to establish a violation thereof. 
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In the case of American, its questionable practices consisted primarily 


of inspiring commmications by travel agents directly and through Members 


of Congress, in soliciting Members of Congress to ‘support its application 
112/: 
at the time of oral argument before the Board, and lastly -- and 


perhaps most seriously -- in attempting to influence the decision in the 
nonstop proceeding through a well-organized and efficient publicity program 
in the daily pressi of the Bay area. In the case of San Francisco, the core 
of its violations rests in its almost complete disregard of the judicial 
character of the Board's processes and in the City's well-organized and 
carefully directed "grass roots" campaign for a third nonstop carrier: 
first, to obtain an early hearing on the nonstop issue and; thereafter, to 
solicit support for a favorable Board decision. As part of this campaign, 
San Francisco virtually saturated the Board with direct communications on 
the need for an expedited hearing on American's application. The City 
solicited support for its position from almost every important available 
civic and political quarter in the Bay area. Included in the mass of 
materials sent directly to the Board by San Francisco were not only the 
direct communications of its Mayor representing a need for another nonstop 
service to New York, but his representations were supported by enclosures 

_ 112/. In spite of the ruling of the Court of Appeals for the Second 
Cirevit to the contrary in Eastern Air Lines, Inc. v. Civil Aeronautics 
Board, 271 F.2d 752 (1959), even the submission of oral argument by Congress- 
men, particularly when solicited by a private party, cannot be squared with 
sound rules and professional ethics. In view of the fact that these power- 
ful political personages have not participated in the development of the 
record, advocacy by them can obliterate the appearance of fairness required 
in such cases. In the above case, the Board submitted a brief to the Court 
stating in effect that the Board pays no attention to arguments of Congress- 
men in adjudicatory cases. If that is so, why clutter up the record and use 
the Board's and its staff's valuable time in entertaining such arguments at 


all in any form and often acknowledging such arguments when they are presented, 
in written form? 
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wy of resolutions of neighboring mmicipalities in the Bay area, by endorsk- 
ments of various civic groups in that region, and by numerous newspaper 
articles and editorials which were obviously transmitted to the Board for 
the purpose of swaying the Board's judgment. San Francisco also inspired 
certain California State officials and various Members of Congress from 
‘California to commmicate directly with the Board with respect to the non- 
stop matter. 
In mitigation of the foregoing activities of American and San Francisco, 

it is found that similar activities have been followed both by airline jand 
icivic parties to Board new route proceedings for many years. Therefore, 
even if the views of American and San Francisco are found to be erroneous 


with respect to their off-the-record campaign aimed directly or indirectly 


at Board action, they were at least views which were held by the two parties 


‘and the errors of each were well-known practices which the Board has long 
‘een aware of without taking appropriate action to proscribe such activities 
‘in numerous other new route proceedings. 
Under the circumstances, the worst that can be said about the activities 
lof American and San Francisco in the nonstop matter is that they engaged in 
‘offensive extra-record procedures which had more or less become a normm/|of 
‘conduct on the part of certain litigants to important Board new route pro- 
iceedings. This latter finding is buttressed by the fact that the contents 
of the commnications to the Board in the nonstop case are typical of the 
icontents of communications to the Board in many other new route proceedings. 
‘Nor has it been uncommon for Members of Congress and other public officials 
‘to commmicate directly with the Board with respect to specific applications 


‘or issues in numerous other such cases. 
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Furthermore, the Board has not interpreted its principles of practice 
as its November 19, 1959, opinion and order suggest they should be. The 
instances are numerous where the Board has engaged in, or permitted, com- 
munications which are entirely inconsistent with this interpretation. If 
the Board cannot have conferences to discuss the need for hearings on 
pending applications, how could it have conferred with representatives of 
Houston in November 1957, about the need for a hearing on Houston-West 
Coast service - and other Houston service problems - at a time when Houston's 
petition in Docket 7964 for improved Houston-West Coast service was pending? 
If the Board or its staff should not receive communications from civic 
officials urging the holding of hearings, how, in the present case, could 
the Board have permitted a member of its staff to visit San Francisco in 
October, 1957, to discuss the New York-San Francisco air service problem 
with civic officials, travel agents and other persons, and thereafter pri- 
vately report to the Board the results of his findings?. If the Board can- 
not receive letters fram Congressmen urging the holding of hearings on 
specific issues, how can the Board entertain similar communications from 
other public officials and from private citizens? If American or San 
Francisco should not solicit public support for their requests for a hearing, 
how could the Board condone distribution by Northeast, prior to the time the 
New York-Florida case was set for hearing, of a pemphiet widely broadcasting 
the need for a third New York-Florida carrier? And if American's press 


relations in the nonstop matter must be condemned -- a5 they presently will 
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be -- how came the Board has not heretofore done more to proscribe attempts 
at publicity to influence Board action in other casesf— z 
Aside from the numerous off-the-record efforts of San Francisco during 
the long history of the nonstop case, perhaps the most disturbing aspect of 
the whole range of extra-record activities during the course of the nonstop 
proceeding have been American's efforts to employ publicity as a device for 
furthering its cause in the nonstop matter. Whatever has been the prevailing 


| 
custom of other air carriers in thoroughly publicizing their new rovte cases 


| 
at almost every turn of such proceedings, the practices of American in the 


nonstop matter can hardly be harmonized with accepted judicial standards, 

as gleaned from the Canons of Professional Ethics of the American Bar Asso- 
ciation. Thus, Canon 26 makes all canons applicable to regulatory proceedings 
and Canon 20 specifically forbids the use of publicity with respect to 
pending or anticipated litigation except in extreme cases. Canon 20 in full 


reads as follows: 


"20. Newspaper Discussion of Pending Litigation. Newspaper 


publications by a lawyer as to pending or anticipated litigation may 
interfere with a fair trial in the Courts and otherwise prejudice the 
due administration of justice. Generally they are to be condemned. 

If the extreme circumstances of a Darticular case justify 2 statement 
to the public, it is unprofessional to make it anonymously. An ex 

parte reference to the facts should not go beyond quotation from the 
records and papers on file in the Court; but even in extreme cases it 


is better to avoid any ex parte statement." | 


113/ Similarly, if Trans World Airlines and United are right that the 
close coilaboration of American and San Francisco in their pre-case activities 
and hearing presentations was evil, how come the regular and frequent |consulta- 
tions between the Bureau of Enforcement of the Board and TWA and United, with- 
out notice to either American or San Francisco, both during the pre-trial and 
trial stages of this reopened inquiry suddenly became prover? 
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In no sense does this stricture pose an illegal restraint upon freedom 
of speech or of the press. These freedoms do not protect every use or 
abuse of the spoken or written word. All authorities are agreed that those 
freedoms must be balanced against a litigant's right to a fair trial. See, 
e.g., Lois G. Forer, A Free Press and a Fair Trial, 39 American Bar Associa- 
tion Journal No. 9, p. 800 (September 1953); Hon. Florence B. Allen, Fair 
Trial and Free Press, No Fundamental Clash Between the Two, 41 American Bar 
Association Journal No. 10, p. 897 (October 1955); Shepherd v. Florida, 341 


U. S. 50 (1951), concurring opinion of Justices Jackson and Frankfurter at 
nh 


pp. 50-55; and Bridges v. California, 314 U. S. 252 (1941) 7 


, 


American contends in part that its use of publicity in this case is 
justified by analogy to the press releases issued by the Attorney General 
in anti-trust proceedings. A published opinion of the American Bar Associa- 


tion's Committee on Legal Ethics, issued soon after the press release practice 


1i4/ Although the last case cited above reversed a conviction for contempt 
of court of Harry Bridges, based in part on his publicizing a telegram he sent 
to the Secretary of Iabor containing comments on a pending case, the result 
(voy a 5-4 decision) proceeds on the ground that the particular comment, made 
after trial but while a motion for new trial was pending, did not pose such 
clear and present danger to the administration of justice as to justify resort 
to summary contempt powers. (But see strong dissent of Justice Frankfurter, 
concurred in by Chief Justice Stone and Justices Roberts and Ryrnes). The 
majority opinion ‘states the general rule as follows (at p. 271): 


"The very word 'trial' connotes decision on the 
evidence end arguments properly advanced in open court. 
legal trials are not like elections, to be won through 
the use of the meeting-hall, the radio, and the news- 


paper." 
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was adopted by the Attorney General, lays at rest any such claim (Opinion 
No. 199, 26 American Bar Association Journal No. 3, pp. 233-234 (March, 1940)). 
It states in part: 


*. . . the Attorney General is attorney for the body 
politic .. . Herein lies a material difference between 2 
report or a press release issued by the Attorney General, 
and one given out by an attorney for a private client. 
Notwithstanding this difference, certain limitations should 
be regarded in giving out press releases by the Attorney 
General respecting pending or prospective litigation in 
order that the rights of the defendants, both in civil and 
criminal prosecutions, be neither impaired nor prejudiced. 


eEREEE 


"While we may doubt that the effect of public opinion 
would sway or bias the judgment of the trial judge in an | 
equity proceeding, the defendant should not be called upon 
to run that risk, and the trial court should not have his 
task made more difficult by any dissemination of statements 
to the public that would be calculated to create a public 
demand for a particular judgment in a prospective or pendin 
case. 


He RK EE 


", . . when, as here, the statements relate to prospec- 
tive or pending criminal or civil proceedings, they should) 
omit any assertions of fact likely to create an adverse 
attitude in the public mind respecting the alleged actions 
of the defendants . . ." 115/ 


American also produced evidence to show that American and other! carriers 
have distributed press releases in judicial and other quasi- judicial) proceedings. 


Whatever the propriety of those activities (and that is not in issue|here) the 


115/ The force of the last two paragraphs from Opinion No. 199/ quoted above 
may be contrasted with Barbour's activities in providing "memoranda to editors” 
and other handouts claiming "discrimination" against and inadequate service at 
San Francisco and even purporting to analyze for the press TWA's and|United's 
exhibits in the proceeding, 
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whole problem of the uses of publicity in new route cases is deeply trouble- 
same and one that must be faced up to in this reopened inquiry. Assuming 
arguendo that a carrier may publicize newsworthy matter, even though it comes 
to light simltaneously in a quasi-judicial proceeding, it cannot be concluded 
thet all bans are removed and that the partisan "memoranda to the editors" and 
similar matters in this record become an acceptable publicity device in a new 
route proceeding. 

The Board's principles of practice specifically prohibit any interested 
person from giving directly or indirectly statements to the press or redio 
vy paid advertisements or otherwise designed to influence the Board's judg- 
ment in the case. Here again, it may be reasonably held that this prohibi- 
tion applies only to statements issued during an on-the-record proceeding 
and is not applicable to the press releases and memoranda circulated by 
American prior to January 13, 1958. However, American circulated a wide 
variety of material after the activation of the nonstop proceeding bearing 
directly on the merits of the issues involved in the case. While the materials 
circulated by American to the daily press after January 13, 1958, were similar 
to statements traditionally issued to the press by litigants in Board pro- 
ceedings, the fact’ that American's publicity program was generally in accord- 
ance with accepted practice in the airline industry does not make that pro- 
gram a proper one. Efforts of litigants before the Board which seek a trial 
of cases in the public press mst be condemed as unwarranted interference 
with the processes of fair adjudication. It is high time that the Board and 


the practitioners before it took some affirmative action to curb this practice. 
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American's intimation that a finding condemning the carrier's press 
relations in the nonstop proceeding may amount to a "gag" rule prohibiting 
the issuance of appropriate information to the press is ridiculous. 
American's press releases and memoranda to the editors reflected ‘the carrier's 
point of view in a colored and partisan way. While there is no showing in 
the record that the Board was aware of American's efforts at propagandizing 
the Bay area press or that the Board even read the numerous article's and 
editorials of certain San Francisco newspapers which carefully parrotted 
the carrier's insistent drumbeating on the need for a third nonstop) carrier, 

a finding to the effect that the Board might have been swayed by the publicity 
efforts of American is not necessary to a condemnation of the carrier's 
practice in this regard. It is not really vitally important whether the 
Board was actually influenced by the carrier's careful efforts to propagan- 


dize its position with the Public in the Bay area. The important thing is 


that the proceeding before the Board must give the appearance of affording 
justice to each of the parties involved. As the Supreme Court has observed 
“justice mst satisfy the appearance of justice." Offut v. United States 
348 U.S. 11, 14 (1954). In other words, by allowing parties in its new 
route proceedings to propagandize the Board through the medium of planted 
newspaper publicity, the Board's dignity and respect and judicial status 
is undermined regardless of the fact that Parties to a case may nevertheless 
be given a fair hearing. 
Enforcement of Canon 20 of the Canons of Professional Ethics and the 


Board's own rule against newspaper publicity designed to influence Board 


regarding Board proceedings. The press and other communications media have 
at all times access to the pleadings and evidentiary materials upon which 
Board decisions are based. If the press is really interested in what is 
going on in a particular proceeding, it can check the information wanted 

on its om. If news and editorial writers lack the intelligence and industry 


to search and write about momentous issues anticipated or pending before a 


v 


judicial tribunal with care and independence, a newspaper would better serve 
the cause of responsible journalism by standing mute on such matters. It 

is the acceptance by the press of partisan, self-laudatory and often erroenous “ 
releases by litigants which constitutes a threat to the fair administration 

of justice. 

The publicity procedures in the nonstop proceeding are particularly 
disturbing because the Mayor of San Francisco and certain Members of Congress 
took it upon themselves to relay to the Board articles and editorials in the 

Bay area press inspired by American. It is true that American was not show 
to be directly responsible for those transmittals, but what was most unpro- 
fessional concerning American's press activities was the fact that an officer 
of the carrier trained in the law specifically intended that the impact of 
certain of the carrier's publicity efforts would somehow reach the Board and 
Members of Congress. Certainly this officer of the carrier did not want 
such publicity in the Board's hands in order that the Members of the Board 
or its staff would have a mere exercise in the reading of newspaper articles 


and editorials. In view of the foregoing, it is concluded that American 
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| and San Francisco both transgressed the Board's ethical standards with 
i respect to the use of newspaper publicity during the pendency of the 
' nonstop matter. However, since what American and San Francisco did in 
| this regard has to a substantial extent been a long established practice 
of both air carrier and civic litigants before the Board, the offenses of 
| the carrier and the City against the Board's rules in this respect are 
| mitigated by the Board's failure to enforce its longstanding rule against 
| improper newspaper publicity in other Board proceedings. 
We next come to the problem of whether the violations of American and 
Sen Francisco of ihe Board's principles of practice as set forth in the 
foregoing ultimate findings require a retrial of the Sen Francisco-New York 
nonstop proceeding. 
The mere fact that there may have been some violations of the Board's 


. eode of ethics does not necessarily vitiate the prior proceeding. For that 


to be the case the violations mst be shown to have been both substantial 


_ and prejudicial. Sangamon Valley Television Corp. v. Federal Cammnications 
1167 | 


Commission, 269 F.2a 212, 224-225, (D.C. Cir., 1959). _ The courts) often 


set aside administrative determinations because of adjective rather than 


316/ The significant recent court cases on this question do not) stand for a 
contrary rule. In each of the following, the failure to conform with) the rules 
resulted in manifest prejudice: Service v. Dulles, 354 U.S. 363, 387-388 (1957), 
dismissal of Federal employee contrary to regulations; Jefferson Amusement Co. 

v. Federal Communications Commission, 96 App. D.C. 375, 377, 226 F.2a| 227, 279-280 

(1955), dismissal of application without hearing; Accardi v. Shaughnessy, 347 U.S. 

' 260, 266-267 (1954), decision of Immigration Board ordering deportation of peti- 
tioner influenced by the Attorney General; American Broadcasting Co. vy. Federal 

Commnications Commission, 85 App. D.C. 343, 349, 179 F.2d 437, 443 (1949), modi- 

: fication of license without hearing; and United States v. Perkins, 79) F.2a 533, 

i §34 (2a Cir. 1935), decision by an Examiner who had not sat on the case. 
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substantive error. But the procedural irregularities complained of in such 
situations mst be serious and prejudicial. Most frequently, such reversals 
jnvdsed patent deficiencies in the hearing or decisional processes of the 
regulatory txtbunar 

TWA has never really demonstrated how it was prejudiced by the activities 
of American and San Francisco except to state that the numerous ex parte com- 
munications which came to the Board were somehow inherently pre judicial 
because TWA had no opportunity to rebut them, and that, moreover, the activ- 
ities of American and San Francisco as well as the communications inspired 
by them destroyed the appearance of that degree of fairness in the nonstop 
case which is required of all judicial and quasi-judicial proceedings. 

United argues that the numerous off-the-record communications to the 
Board led the Board to hold a hearing before actual jet operations were 
available. This argument has in effect been disposed of by the Court. United 
Air Lines, Inc. v. Civil Aeronautics Board, 261 F.2d, 53, 55-56 (D.C. Cir. 1960) 
Moreover, United contends that the only effective remedy which can be directed 
as a result of this reopened inquiry to vindicate the integrity of the Board, 
its regulations and its processes, and the rights of the parties other than 
United and San Francisco in this proceeding, is a vitiation of the nonstop 
proceeding and a hearing de novo to determine whether the public convenience 
and necessity require that a third nonstop carrier be authorized between San 


Francisco and New York and, if so, which of any applicants for such authority 


should be authorized. 
Raters ee Reg ett 

17’ See, e.g., Morgan v. United States, 304 U.S. 1, 23-26 (1938) ; Channel 
16 of oo Island v. Federal Commnications Commission, 229 F.2d, 520, 524 (N.c 
Cir. 1956). 
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With respect to the many extra-record communications received by the 
Board during the course of the nonstop case, the majority of such communi - 
cations in the public correspondence file are-dated between the filing of 
American's motion of May 3, 1957, and the Board's order of June 26, 1957, 
denying that motion. Quite aside from the fact that TWA and United knew 
full well that the Board vas receiving communications from Congress and 
civic groups during this period, the Board denied American's motion as TWA 
and United had asked it to do, so they were scarcely prejudiced by|such 
communications. 
As for the conference of the Board with San Francisco on December 2, 
1957, and the scattering of communications after the order which denied 
American's motion for an early hearing, and prior to January 13, 1958, when 
the Board, on its own motion, ordered a hearing on the nonstop issue, the 
conference and the extra-record communications in question were almost 
wholly directed to the question of whether or not there should be @ hearing 
and were not prejudicial. TWA and United were not injured by the fact that 
the Board finally decided to hold a hearing after its staff had submitted 


a study of the San Francisco-New York air service pattern, for the mere fact 
| 


that the hearing was ordered did not assure that a third nonstop carrier 
would be authorized. Nor can there be any really serious grounds he finding 
that the eartecence or the 1957 communications - most of which antedated the 
Board's final decision by more than two years - in any way affected) the 
capacity of the Examiner and the Board to make a fair and honest disposition 
of the nonstop proceeding. Indeed, after the pre-case conference fiasco on 
the part of San Francisco on the alleged necessity of "pressure" upon the 


SA I78 
-178- 


very skittish . in: dealt wil swith the. ity. ‘on. h. the: nonstop matter, Significantly, 
, pecuuaass ets as ech wgatnr oe euthorization of a third nonstop 
in the San Francisco-New York market. Although the dissent of those Board vv 
Members does not'show that the tactics of San Francisco drove them to vote 
for a denial of the proposed third nonstop route, no one in a position of 
judicial responsibility could possibly take kindly to the constant barrage ¥ 
of coumunications sent or inspired by San Francisco and to the editorial 
abuse heaped upon the Board by the Bay area press. 

let there be no a about the consequences of a decision withdrawing * 
the certificate award to ee in this reopened proceeding. If in fact 
the receipt and Setentice vy the Board of the numerous ex parte communications 


are disqualifying of American from retaining the third nonstop award, then 


every important completed licensing proceeding before the Board in recent 


years has been improperly litigated and should be reopened and perhaps re- 
versed. Further, if the conference of December 2, 1957, between the repre- 
sentatives of Sen Francisco and the Board is disqualifying of American in 

the present situation, then the pending Southern Transcontinental Service Case, 
Docket 79h, and ‘the pending United-Capital Merger Proceeding, Docket 11699, 
must each be halted in their tracks and reopened. Similarly, if the various 
activities of American and San Francisco with respect to the solicitation of 
support in the nonstop proceeding is held disqualifying, the Board and the 
Court must in all fairness and justice order the reopening of numerous now 
closed route proceedings before the Board in which similar activities were 


\ 


followed. 


3A 179, 
-179- 


3805 


No judge, however saintly, capable and wise, can isolate himself entirely 
from the society in which he lives and insulate himself from all off-the- 
record matters affecting the delicate task of decision which find their way 
to him through the press, through social contacts and via his own predelec- 
tions. Even if an agency enters upon a hearing with some advance preconcep- 


tion of the merits, there can be no objection as long as the agency is 


intellectually honest and affords a full hearing. So it has been authorita- 


tively determined in circumstances where advance "prejudice" was much more 
real than anything suggested here. Federal Trade Commission v. Cement 
Institute, 333 U.S. 683, 700-701 (1948); United States v. Morgan, 313 U.S. 
809, 420-421 (1941). Cf. Phillips v. Securities and Exchange Commission, 
153 F.2d 27, 32 (2a Cir. 1946), cert. denied, 328 U.S. 860 (ex parte| dis- 
cussion leading to development of an agency view on a key issue prior to 
hearing held not to vitiate subsequent decision after full hearing) ;| and 
in Re American & Foreign Power Co., 80 F. Supp. 514, 525 (S.D. Me. 1948). 
It is not contended that the men who decided the nonstop case were not 
intellectually honest; any such contention has been expressly disclaimed. 

It is difficult to see how United and TWA even can seriously claim 
that they were prejudiced or denied a fair hearing by the thin trickle of 
commmnications received by the Board during the 19 months that the case was 
actually in progress. The letters in June, 1958, from the Mayor of $an 
Francisco, and from a few California Congressmen, requesting that the Board 
adhere to the procedural schedule established in the Examiner's report of 
prehearing conference were to no avail. The Examiner postponed the hearings 


in accordance with the request of United.. 


- 
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The letters from California Congresmaen in February, 1959, urging 
expedition of the proceeding had no effect on the future course of the 
proceeding; there is certainly no suggestion that the Examiner was thereby “f 
prodded into speeding his decision. If TWA and United seriously thought 
that these letters had any such result, they were given every opportunity 
in this proceeding to adduce testimony to this effect; indeed, they were 
openly invited in this reopened inquiry to do so. 
The only remaining commnicetions of substantial significance are the 
statements submitted by public officials at the time of oral argument. 
Even were the Board to reverse its traditional position and find that these 
violated its Rules, there was still no substantial harm to TWA or United. 
Counsel for the two carriers heard the Chairman refer to some of these can- , 
munications at the opening of the argument, but they did not object to the 
receipt of these ccommnications nor did they ask to see them. They saw a 
Congressman hand the Chairman other of these communications, and still there . 
was no camplaint by TWA or United or any request that they be permitted to 
see the communications. 
Finally, as to all the commmications, any possibility of prejudice or 
denial of a fair hearing is put to rest by the Board's affirmative finding 
in its order of November 19, 1959, that it did not consider the cammnica- 


tions in reaching its decision. Similar disclaimers have been accepted 


even where the extra-record commnications set forth facts not of record 


which would bear critically on the issues in the case. See, e.g., Eastern 


Air Lines, Inc. v. Civil Aeronautics Board, 271 F.2d 752, 758 (2a Cir. 1959). , 
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Cf. Sisto v. Civil Aeronautics Board, 86 App. D.C. 31, 35-36, 179 F.2a 
47, 51-52 (1949). Here the cammnications did not set forth any signifi- 
cant facts which were not in the record, and were in the main the usual 


expressions of public interest from Members of Congress, from civic) groups 


and from private citizens. 


Perhaps the most important feature of the various off-the-record can- 
munications in the files of the nonstop proceeding as well as in the files 
of every other major record proceeding before the Board is the simple fact 
that such communications have for very obvious reasons positively no status 
in the decisional processesofthe Examiners and the Board. Faced for years 
with the difficult problem of what to do with off-the-record expressions 
of interest, the Examiners and the Board have long caused such communica- 
tions to be placed in the correspondence file of the dockets involved. 
These various so-called ex parte or extra-record communications are important 
and significant largely because of the nuisance and the trouble such commni- 
cations cause the Examiners and the Board. If my experience as an Bxaminer 
in this matter is any guide, absolutely no attention is paid to such communi- 
cations in rendering a decision on the recora. i18/ 
For example, two very important recent licensing cases will illustrate 
the status of ex parte or extra-record commmications received from inon- 
parties to Board proceedings. Thus, it was my responsibility to handle both 
118/ As a matter of sound judicial procedure, the fact that off-the- 
record commmications are uniformly disregarded in the decisional process 


by the Examiners and the Board does not, of course, make such communications 
any less improper than they would be if they were considered. 
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the New York-Mexico City Nonstop Case, Docket 2909, and the Southern Trans- 


continental Service Case, Docket 7984. The correspondence docket in 


Docket 2909 contains numerous ex parte communications which I had never 
seen until I began checking the Board's files in connection with this re- 
opened inquiry to see what has been happening in other proceedings. 
Similarly, in Docket 7964, various such written commmnications came to me 
as the Examiner in the matter - a mmber of them pleadings for a particular 
decision on the merits - and, I frenkly, could not have cared less what 
any of those coummicants had to say. As it has always been my practice, 
sach cammuni cations were shunted posthaste to the Docket Section of the 
Board for filing in the public correspondence file. Perhaps if the private 
commnicants knew what short shrift is made of such letter writing, they 
would save time, stationery and postage by forgetting about such activity 
In view of ‘all that has been shown as to the Board's past interpreta- 
tion of its regulations, and as to accepted and normal practices in other 
proceedings, it would be harsh indeed to hold that American is disqualified 
fram retaining the nonstop right conferred by the Board's decision or to 


hold that its qualifications are in some way seriously impaired. The worst 


» 
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: 129/The voluminous off-the-record correspondence in Board new route pro 
ceedings point up to the time and money that is wasted at the Board in the 
ons. For example, the correspondency 
Case, Docket 2396, consists of three 
of 500 direct communications to the 
Interspersed among the 


many man hours in Board 
by the 


regarded in the decisional process of that case? 
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of offenses of American, i.e., solicitation of support and the use lof 
Publicity, - and the worst offenses of San Francisco, i.e., the constant 
badgering of the Board through ex parte letters, accampanied in some cases 
with various enclosures, the solicitation of support and the attempts at 


Congressional pressure -- each represent activities which in one way or 


another have for years been a blot on the judicial processes of the Board. 
American is a highly respected carrier in the industry and the record 
of its representation in prior Board proceedings has been as good as that 
of any of the other certificated air carriers. The carrier's respdnsi- 
bility for that portion of the correspondence file reflecting communications 
it inspired in the nonstop case is serious. But the consequences of these 
transgressions of the principles of practice mst be mitigated by the fact 
that this is the general way in which air carriers have been trying large 
new route cases before the Board for years and by the furtler fact that the 
Board has held that solicitations of support of the type inspired by Ameri - 
can were not improper. This is not to say that two or more wrongs make a 
right. But the ends of justice are not served by singling out one carrier 
for condemnation when equally opprobrious conduct on the part of others 
similarly situated is excused or ignored. No amount of piiptteois indignation 
on the part of TWA end United in this case can gainsay the nomal practices 
of the industry with respect to Congressional contacts, solicitations of 
support from non-parties and the use of publicity to advance a carrier's 


cause in new route proceedings. 
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As already found, the circumstances of this reopened inquiry are in 
sharp contrast to the Federal Commnications Camission cases in which the 


v 


Commission has found that the activities of applicants in the WKAT and WHDH ‘ 
proceedings reflected adversely on their qualifications. In poth of those 
cases, the Commission found evidence of private, clandestine attempts to 
influence the judgment of the Commission during a pending proceeding. In 
both cases it is clear that the applicants were consciously engaged in 
improper activities, and there had been great prejudice to other applicants. 3 
This reopened inquiry has failed to produce any improper demand - much less , 
the slightest claim - by either American or San Francisco upon the con- 
science and judgment of any staff of Board Member in connection with any 


phase of the nonstop matter. 


Furthermore, the F.C.C. cases would be dubious precedent for this re- 


opened inquiry even if the same types of activity on the part of the appli- 
cants were involved, which definitely is not the case. In the F.C.C. cases « 
the Commission faces the problem of determining the comparative qualifica- 
tions of new and untried applicants, and the question of attempted impropri- 
ety on the partiof an applicant bears importantly on that judgment because * 
the successful applicant is to be trusted with a license to transmit pictures 
and words into the privacy of the home without prior censorship and with very 
little regulatory supervision. Moreover, the difference in the qualifica- 
tions of the applicants for broadcast licenses and of the public service they 
can be expected to provide, is usually very slim. Hence, the attitude of 

the applicants toward the Commission and the personal morality of their 
principles assume a significance they could never have in the airline field. 
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In any event, in the present case there is no question of any corruption, 


"back door" contacts with Board Members or conscious misfeasance on ‘the 


part of American or San Francisco, and the Board is dealing with a|situe- 


tion where the carrier accused of wrongdoing has, as the Board noted in 


its order denying the TWA and United petitions for reconsideration) based 


on these charges, had a good record over many years of regulatory super- 


vision. 


Conclusions 


There next follows conelusions which follow from the findings) of 


ultimate facts. On the basis of all of the foregoing findings and! all of 


the evidence of record, the undersigned Examiner makes the following 


conclusions: 


I. It is found and concluded that no party to the original |non- 
stop proceedings under Docket 9214 et al. before the Civil Aeronautics 
Board violated any of the provisions of Part 302 of the Board's Procedural 
Regulations, commonly known as the Board's Rules of Practice in Economic 


Proceedings; 


II. It is found and concluded that the Port of New York Authority, 
the Port of Oakland and the Oakland Chamber of Commerce, and the San 


Francisco Chamber of Commerce did not at any time during the proce 
under Docket 9214 et al. violate Part 300 of the Board's Procedur 


ngs 
Regula- 


tions, commonly known as the Principles of Practice of the Civil Aéronautics 


Board; 


Iii. It is found and concluded that American Airlines, Inc., |and the 


City and County of San Francisco, each individually and on its own, 


violated 


the Principles of Practice of the Civil Aeronautics Board, particularly 


Part 300.2 of the said Principles of Practice; 


Iv. It is found and concluded that the violations of American and the 
City and County of San Francisco of the Board's Principles of Practice did 
not prejudice TWA or United or any other party to the nonstop ea 


under Docket 9214 et al.; that said violations of the Principles o 
of the Civil Aeronautics Board on the part of American and the City 


Practice 
and 


County of San Francisco did not deny a fair hearing to TWA, United or any 
other party to the proceedings under Docket 9214 et al.; and that the record 
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in this reopened inquiry fails to provide sufficient reason or justification 
for voiding or rescinding or setting aside of the order of certification 
made to American by Order E-14412, dated September 2, 1959, which authorized 
American to provide| a third nonstop service between New York and San 
Francisco; 


Vv. It is found and concluded that the Civil Aeronautics Board 
recommend to the United States Court of Appeals for the District of Columbia 
Circuit that violations of tae Board's Principles of Practice on the part 
of American and San; Francisco did not vitiate the nonstop proceedings under 
Docket 9214 et al. and that said violations on the part of American are not 
sufficiently grave to warrant disqualification of the carrier as the 
licensee for the third New York-San Francisco nonstop route; 


VI. It is also found and concluded that the Board recommend to the 
Court that this reopened inquiry be terminated and that the charges brought 
by TWA and United against American, San Francisco and other parties to the 
proceedings in Docket 921 et al.; be dismissed; and 


VII. It is further found and concluded that the Civil Aeronautics 
Board institute new rule-making proceedings to consider additional proposed 
amendments of a clarifying nature to Part 300, the Board's Rules of Prac- 
tice in Economic Proceedings, and Part 300, the Board's Principles of 


Practice. 


Edward T. Stodola 
Hearing Examiner 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SEPTEMBER TERM, 1959. 
YM. 15,}1) 
UNITED ATR LINES, INC., 
; Petitioner, 
Ve. 


CIVIL AERONAUTICS BOARD, 
Respondent, 


AMERICAN AIRLINES, INC., 
CITY AND COUNTY OF SAN FRANCISOO, 
; Intervenors, 
No. 15,h15 
TRANS WORED AIRLINES, INC., 
: Petitioner, 


Ve 


CIVIL AERORAUTICS HOARD, 
» Respondent, 


AMERICAN AIRLINES, INC., 
CITY AND COUNTY OF SAN FRANCISCO, 
: Intervenors. 
On Petitions for Review of Orders of the Civil Aeronautics Board. 


Before: Wilbur K. Miller, Danaher and Bastian, Circuit Judges. 
| 


ORDER 


These cases came on for hearing on the record from the Civil Aeronautics 
Board, and were argued by counsel. 


On consideration whereof, and for the reasons indicated in our opinion 
this day filed herein, it is ORDERED by this court: 
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(1) .that these cases are, hereby remanded to the Civil 
Aeronautics Board for the limited purpose of holding a hearing 
to determine, with all convenient speed, the relevant facts on 
the question of whether the Board's rules were so violated as 
to require'a setting aside of the order on review; 


(2) that all parties to these cases before the Board 
shall be admitted to participate as parties in the hearing, 
if they so! request, and that any person or persons concerning 
whom evidence may be received in such hearing, shall, upon 
request, be permitted to cross-examine and to submit rebuttal 
testimony; 


(3) that the Board is instructed to notify the Attorney 
General of the United States of the scheduling and pendency 
of the hearing and the purpose thereof; and to permit hin, 
or his designated representative, if he so moves, to partici- 
pate in the hearing as amicus curiae; 


(4) that on the conclusion of the hearing the Board 
shall make its findings and report to this court and shall 
submit therewith to this court a certified transcript of 
the hearing; 


(5) that the status guo in these cases shall be main- 
tained pending further order of this court, and this court 
hereby retains jurisdiction of these cases pending receipt 
of the findings and final report of the Board pursuant to 
this order and pending the further order of this court; 


(6) that within 60 days from the date of this order 
the Board shall report to this court its progress in 
respect of the hearing hereby ordered, with such recom- 
mendations to this court as to the Board may seem desir- 
able at that stage of the proceedings; and 


(7) that the Clerk forthwith certify to the Board a: 
copy of the opinion this day filed and of this order. 


Per Curiam. 


ated: May 19, 1960 


Appendix B 
Page 1 of 6 


RELEVANT STATUTES AND .CAB RULES 
The pertinent provisions of the Federal Aviation Act are as follows: 
Section 01 (a-c, g) (72 Stat. 75h, h9 U.S.C. § 1371) 


| (a) Wo air carrier shall engage in air transportation unless there is in 
| force a certificate issued by the Board authorizing such air carrier to engage 


Application for Certificate 


Application for a certificate shall be made in writing to. the Board 
: » shall be in such form and contain such information, 

| companied by such proof of service upon such interested per~ 
| sons, as the Board shall by regulation requires 


Notice of Application 


(c) Upon the filing of any such application, the Board shall give due 

i notice thereof to the public by posting a notice of such application the 

‘office of the secretary of the Board and to such other persons as the 

i may by regulation determine. Any interested person may file with the Board 

| a protest or memorandum of opposition to or in support of the issuance of a 
| certificate. Such application shall be set for a public hearing, and the 

Board shall dispose of such application as speedily as possible. 


Authority to Modify, Suspend, or Revoke 


| (g) The Board upon petition or complaint or upon its own initiative, 

| after notice and hearings, may alter, amend, modify, or suspend any such 

certificate, in whole or in part, if the public convenience-and necessity 
so require, or may revoke any such certificate, in whole or in part, for ~ 
intentional failure to comply with any provision of this title or any order, 

| rule, or regulation issued hereunder or any term, condition, or limitation of 

| such certificate: PROVIDED, That no such certificate shall be revoked mless 
the holder thereof faiis to comply, within a reasonable time to be d by” 
the Board, with an order of the Board commanding obedience to the on. 

or to the order (other than an order issued in accordance with this provisos, 
rule, regulation, term, condition, or limitation found by the Board to) have 

| been violated. Any interested person may file with the Board a protest or 

| memorandum in support of or in opposition to the alteration, amendment, 
modification, suspension, or revocation of the certificate. “ 
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Rélevant provisions of the Administrative Procedure Act, 60 Stat. 237, 


© 


5 U.S.C. 1001, et seq., aret 
. ER He HH 
Public Information 


Sec. 3. (60 Stat. 238, 5 U.S.C. 1002) xcept to the extent that 
there is involved (1) any function of the United States requiring secrecy 
in the public interest or (2) any matter relating solely to the internal 
management of an agency-- 

(a) RULES.--fvery agency shall separately state and currently publish 
in the Federal Register (1) descriptions of its central and field organiza- 
tion including delegations by the agency of final authority and the estab-. 
lished places at which, and methods whereby, the public may secure informa- 
tion or make submittals or requests; (2) statements of the general course 
and method by which its functions are.channeled and determined, including 
the nature and requirements of all formal or informal procedures available 
as well as forms and instructions as to the scope and contents of all 
papers, reports, or examinations; and (3) substantive rules adopted as- 
authorized by law and statements of general policy or interpretations 
formulated and adopted by the agency for the guidance of the public, but 
not rules addressed to and served upon named persons in accordance with 
law. %o person shall in any manner be required to resort to organization: 
or procedure not so published. : 


keke eH H 
"Decisions 
Sec. 8. (60 Stat. 2h2; 5 U.S.C. 1007) ‘In cases in which a hearing is 
required to be conducted in conformity with section 7-- 


eee He EH 


(b) SUBMITTALS AND DECISIONS.--Prior to each recommended, initial, or 
tentative decision, or decision upon agency review of the decision of subor- 
dinate officers the parties shall be afforded a reasonable opportunity to 
submit for the consideration of the officers participating in such decisions. 
(1) proposed findings and conclusions, or (2) exceptions to the decisions 
or recommended decisions of subordinate officers or to tentative agency 
decisions, and (3) supporting reasons for such exceptions or proposed. find- 
ings or conclusions., The record shall show the ruling upon each such find- 
ing, conclusion, or exception presented. All decisions (including initial, 


S817 


Appendix B 
Page 3 of 6 


recommended, or tentative decisions) shall become a part.of the record and 
include'a statement of (1) findings and conclusions, as well as the reasons 
or basis therefor, upon all the material issues of fact, law, or discretion 
presented on the record; and (2) the appropriate rule, order, sanction, 
relief, or denial thereof. 


* & & & & KE FE 


The Principles of Practice of the Civil Aeronautics Board (1) C.F.R. 


300, et seq.), aret 
300.0 APPLICABILITY OF PART. 


The principles of practice set out herein to the extent applicable 
shall govern the relationships between the Board, its staff, and all|other 
persons. 


300.1 JUDICIAL STANDARDS OF PRACTICE. 


In many respects the functions of the Board are similar to those of 
a@ court and parties to cases before it and those who represent such ies 
are expected to conduct themselves with honor and dignity. By the token, 
the members of the Board, and those of its employees who participate| with the 
Board Members in the determination of cases upon a record, are expected to 
conduct themselves with the same fidelity to standards of propriety that 
characterize a court and its staff. The standing and effectiveness of:.the 
Board are in direct relation to its observance, that of its staff, and the 
parties and attorneys appearing before it, of the highest standards of judi- 
cial and professional ethics. 


300.2 HEARING CASES - IMPROPER INFLUENCE. 


It is essential in cases to be determined after notice and hearing and 
upon a record that the Boardts judicial character ‘be. ee and protected. 
In such cases— 5 :H oy 

(a) It is improper that there be any private’ commmication on| the 

merits of the case to a member of the Board or its staff or to 
the examiner in the case by any person, either in private! or 
public life, unless provided for by law. 


It is likewise improper that there be any private commmication 
- on the merits of the case to a member of the Board or to the ex- 
aminer in the case by any members of the Board's staff who par- 
ticipate in the hearing as witnesses or as counsel. 
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(c) It is improper that there be any effort by any person 
interested in the case to sway the judgment of the Board 
by attempting to bring pressure or influence to bear on the 
members of the Board or its staff, or that such person or 
any member of the Board's staff, directly or indirectiy, :ive 
statements to the press or radio, by paid advertisencnts or 
otherwise, designed to influence the Board's j sent in the 
case. 


300.3 CONCISENESS OF PRESENTATION. 


Persons practicing before the Board should endeavor to present their cases 
in concise form avoiding cumulative and repetitious evidence, since the members 
of the Board participating in the decision of a case, after notice and hearing 
and upon a record, must familiarize themselves with the evidence. in the record 
and with the arguments made on behalf of the parties orally and in written 
briefs, and mst base their decision solely on the record. 


300.4 UNUSUAL HOSPITALITY. 2 

It is particularly improper that persons interested in the business of the ss 
Board should provide unusual hospitality to the Board or its staff; nor should 
such hospitality be accepted. 


300,5 ATTORNEY-CLIENT RELATIONSHIP. 


Persons practicing or appearing before the Board, whether or not members 
of the bar, should have due regard for the standards of professional conduct 
applicable to the lawyer-client relationship and to the relationship between 
a lawyer and a judicial tribunal. 


(a) The nontechnical nature of the Board's procedure calls for special 
adherence, by practitioners to scrupulous standards of fairness, 
candor, and consideration for the rights of others in the plead- s 
ings filed, evidence submitted, conduct of the hearing, and briefs and [@ 
arguments made. In appearing for a client, the practitioner thereby 
vouches on his honor that in his opinion the client's cause is one’ 
proper for determination, and in presenting pleadings and offering 
evidence he represents that the same are not offered for unwarranted 
delay and that in his opinion the content thereof is not misleading. 
Nor should he indulge in offensive personalities, unseenly wrangling, 
or intemperate accusations or characterizations. 


. 


A practitioner, moreover, should advise his client to observe the law 
according to his conscientious belief as to its permissible meaning 
and should use his best efforts to restrain his client from improprie- 
ties in dealing with the Board or its staff. If a client persists in 
such improprieties, the practitioner should terminate their relation- 
ship. 
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300.6 VIOLATIONS. 


The Board may disqualify and deny temporarily or permanently, the 
privilege of appearing or practicing before it in any way: to any person who 
is found after hearing by the Board to have engaged in methical or improper 
professional conduct. Violation of any of the foregoing principles: shall be 
deemed to be such conduct. 


ee He He eH eH 
Relevant provisions of the Rules of Practice in Economic Proceedings 
of the Civil Aeronautics Board (1);-C.F.R. 302, et seq.), arez 


§ 302.1) Particips 


5 BU > - : 5 A 

sion, or other public body, may appear at any hearing, other than jan 
enforcement proceeding, and present any evidence which is relevant to the 

| .issues. With the consent of the Examiner or the Board, if the hearing is 
held by the Board, such person may also cross-examine witnesses directly. 
Such persons may also present to both the Examiner and the Board a written 
statement on the issues involved in the proceeding. Such statement shall 
conform to the requirements of these rules as to form, content, service, and 
time of filing of briefs to the Examiner and the Board. In addition, a repre- 
sentative of any department, agency or branch of the Federal Government or 
of any state government (including a state aviation commission) may appear ani 
present oral argument in any proceeding in which argument has been assigned. 


* & eee SE 


§ 302.18 Motions--(a) Generally. An application to the Board or an Examiner 
for an order or ruling not otherwise specifically provided for in this part shall be ty 
motion. After the assignment of an Examiner to a proceeding, and prior to nis 
recommended decision, or the expiration of the period within which exceptions 
to his initial decision may be filed, or the certification of the record to 
the Board, all motions shall be addressed to the Examiner . At all other 
times motions shall be addressed to the Board. Al) motions shall be made 
at an appropriate time depending upon the nature thereof and the relief 
requested therein. 

(b) Form and contents. Unless made during a hearing, motions shall 
be made in writing in conformity with 88 302.3 and 302.) shall state with 
particularity the grounds therefor and the relief or order sought, and shall 
be accompanied by any affidavits or other evidence desired to be relied upon. 
Motions made during hearings, answers thereto, and rulings thereon, may be made 
orally on the record unless the Examiner directs otherwise. 
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(c) Answers to motions, Within seven (7) days after a motion is 
filed, or such other period’ as the Board or Examiner may fix, any party 
to the proceeding may file ‘an answer in support of or in opposition to 
the motion, accompanied by such affidavits or other evidence as it de- 
sires to rely upon. 


S 302.2h(5) Receipt of documents after hearing. No document or 
other writings shall be accepted for the record after the close of the 
hearing except in accordance with an agreement of the parties and the 
consent of the Examiner. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D, CG. 
REOPENED NEW YORK-SAN FRANCISCO NONSTOP 
SERVICE CASE 


DOCKET 921) ET AL. 


INITIAL DECISION OF EDWARD T. STODOLA, HEARING EXAMINER 
Served: February 20, 1961 
ERRATA SHEET 


Line Correction 
lst line, Paragraph V. Change "recommended" to "recommend". 


4th line, 3rd Paragraph Change "and" to "or", 
Sth line, 3rd Paragraph Change "or" to "of", 
Ath line, 2nd full Paragraph Change "were" to "was", 
Sth line from bottom of page Add "carrier" after "air", 


2nd line, first Paragraph Add "been" after "have". 


8th line, first Paragraph Change "Congressman" to "Con- 
gressmen", 


6th line, lst full Paragraph Add "the" after "to", 


Last line 3 Change "principles" to "principals". 


Eben PGA 


Edward T. Stodola 
Hearing Examiner 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 
REOPENED NEW YORK-SAN FRANCISCO NONSTOP 
SERVICE CASE 


DOCKET 921 BT AL. 


INITIAL DECISION OF EDWARD T. STODOLA, HEARING EXAMINER 


Served: February 20, 1961 


Suppiemental Errata Sheet 


Line Correction 
2nd line from bottom of text. Change "." after "carriers" to 


te tf 
se 


lth line from bottom of page Change "has" to "have! 


lst word in 8th line of 2nd full Change "United" to "American", 


paragraph <= or line 19 


7th word in next to last line of "of" to "or", 
first paragraph -. line 11 


rs ta Sted Ae, 


Edward T, Stodola 
Hearing Examiner 


March 9, 1961 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


REOPENED NEW YORK-SAN FRANCISCO NONSTOP 
SERVICE CASE 


DOCKET 9211; ET AL. 


INITIAL DECISION OF EDWARD T. STODOLA, HEARING EXAMINER 
Served: February 20, 1961 


2nd Supplemental Errata Sheet 


Line Correction 


3rd line from bottom of footnote 63, Change "January }30, 1958" 
to "Jamary 30, 1959." 


Line 23 (last line of text), Change "non-parties" to 
"parties." 


Ci, Se 


Edward T. Stodola 
Hearing Examiner 


March 15, 1961. 


Mee Ye erties is ant Nol 
on the 15th day of aoa: 1962 


Inthe mtter of the 
REOPENED NEW YORK-SAN FRANCISCO 
NONSTOP SERVICE CASE 


—_——_aM_e we ewww en2nrnr Vf fer" 


- OPINION ON REMAND 


By BOYD, Chairman: 
This is a remanded proceeding ordered oy the aor States 
Court of Appeals for the District of Columbia Circuit for the 


limited purpose of holding a hearing to determine the relevant facts. 


on the question of whether the Board's rules were so violated as to 
require a setting aside of its order authorizing American Airlines, 
Inc., to provide nonstop service between New York and San Francisco. 


The Court ordered that on the conclusion of the hearing the Board ~ 


The order is set forth in Ret A of the Initial Decieksu 
(Tr. 9813-14) and was issued pursuant to the Court's decision in 
© United Air Lines, Inc. v. C.A.B., 281 F. 24 53 (1960), which other— 
© wise affirmed the Board's order on the merits. (Throughout this 
opinion "Tr." refers to the certified record, which includes the 
transcript of the hearing (Tr. 5512-7816), the joint appendix sub— 
mitted to the Court of Appeals in connection with the review pro- 


"ceeding (Tr. 7617-8851), the exhibits (Tr. 6852-9219), end. the Testa te 


a (Tr. 9627-9823) .) 
2/ Order B-14L12, Ss 2, 1959. 


uke its findings end report to the Court end that tHe status quo 


be mintained, with the Court reteining jurisdiction ‘pending receipt 

of the Board's findings and finel report and pending the further 

order of the Court. The Board accordingly ordered the proceeding 

reopened, with all price parties being deemed to be parties except 

that the Bureau of Enforcement was substituted for Bureau pe 
In the Board's order of November 19, 1959, which was before 

the Court when it ordered the remand, the Board denied ead dismissed 

portions of the petitions for reconsideration filed by TWA and United 

requesting that American's authorization to provide New York-Sen 

Francisco nonstop service be set aside on the grounds that American 

and certain civic parties engaged 4n ex parte activities which re- 

sulted in violations of the Board's Principles of Practice and Rules 
of Practice. After detailed consideration of the mtters before it, 
the Board came to the conclusion that "A careful review of the charges, 
with all fairly pleaded allegations construed in favor of petitioners, 
tas failed to reveal any mtter which would warrant vitiation of the 
proceeding, reassessment of American's comparative qualifications, 

or further investigation." 

— Grier EAS, Tone 7, 1960. The Board subsequently modified 
“the order to provide for the issuance of. an Initial Decision by the 
‘Examiner contai his findings and conclusions. (Order E-16033, 

November 10, 1960. 


Order E-14664. 
5/ P. 22 (mimeo.). — 


tks teeter assigned to the reopened ° “proceeding bas Assued | 
_ Decision in which he reaches essentially the same ultimate co 
; as those previously expressed by the Board. ‘The Examiner found 
none of the parties violated the Board's Rules of Practice in ze 


Proceedings, but that American and the City and. County of San 


and Seno renctakce Te Becaiver oe concluded that the Board 
,Frecommend to the Court thet these. violations did not vitiate the 


ithe 


the matter was not in issue in the remanded proceeding 
should institute new. rule-. 


parties to 

tive process, and it does not appear 

regulation. Rule 14, substantially in the form de 

the Examiner (I.D. 122-123, 149-151 (Tr. 9748-9, 9775-7)), has been 
amended, effective May 17, 1961, pursuant to the Notice of Proposed: Rule- 
making of December 1, 1960. Further implementation of the’ “protest® and 
“neucrandum" provisions of Section 401(c) and (g) of the Act, mentioned 
by the Examiner (I.D. 119-120 (Tr. 9745-6)), has been accomplished by the 
amendment. effective May 17, 1961, providing appropriate changes in° 


Rules 6, $, and 14 of Part 302. As to the recommendation for regulations 
‘providing ‘standards 


FV. and closely defined procedures governing the order of 
processing new route proposals (I.D. 124-126 (Tr. 9750-2)), a Notice of 
Proposed Rulemaking of December 5, 1961, sets forth standards. for deter- 
smining priorities of hearing. The recommendation regarding service of 
Tequests for expedition upon all carriers serving a city or se the 
‘cities for which new service is proposed (I.D. 120-122 (Tr. 9746-7) 
‘will be taken under consideration. 

~The Examiner also has noted that the Board has issued no regulation 
; : to the service and posting of notice of applications for 
‘certificates and their amendment. (I.D. 123-12, (Tr. 9719-50) ,.)= While 
there are no such Board regulations currently in effect, the Board has 
“followed a practice for many years of posting copies of applications 
feceived:on the bulletin board in the Docket Section for one day. and 


After consideration of the record end the erguments of the parties, 


we find that we are in agreement with the findings end conelusions of ee 


the Examiner with the exceptions hereinafter noted. Accordingly, except 


as modified herein we adopt as our om the findings, conclusions, and 
recommendations of the Initial Decision as contained in the excerpts 
therefrom which are attached Bereta as an oe 

1. The Examiner's finding and conclusion that none of the parties 


wiolated the Rules of Practice have been excepted to by Northwest, /TWA, 


9/ Exceptions to the Initial Decision and briefs to the Board |, 
have been filed by American, Northwest, TWA, United, San Francisco 
and the Bureau of Enforcement, and all have presented oral argument to ~~ 
the Board. In addition, the Port of New York Authority participated in 
oral argument, although it did not file exceptions or a brief, and| the 
‘United States, amicus curiae, filed a brief, but filed no exceptions and: ~ 
did not participate in oral argument. 

10/ In addition to the modifications and corrections to the Initial 
Decision reflected in our adoption of excerpts therefrom and in the 
subsequent discussion in this opinion, we find it should also be corrected 
in the following respects: (1) with regard to the Examiner's statement 
that American "officials" mde elaborate plans for building up publi 
’-4n the Bay Area upon the release of the Initial Decision, with the 


rier hoping that the full impact of such publicity would get to the ‘Members 
-- of Congress (I.D. 161(Tr. 9787)), the statement should a to only 


American official (see I.D. 70-71, 174 (Tr. 9696-7, 9800)}; (2) we also 
find no support for the Examiner's statement that American's proposal 
for an expedited hearing on the nonstop issue was informally discussed 
with representatives of TWA and United as well as American by the Mayor 


of San Francisco and the P.U.C. Chairman prior to the filing of American's: ~, pnt 


motion on May 3, 1957 (I.D. 26 (Tr. 9652)); (3) in addition, we find ~ 
Enforcement's exception well taken to the Examiner's failure to find that ~ 
an American official urged the San Francisco Chamber of Commerce to approve 
a resolution supporting American's motion to sever and expedite (see 

I.D. 31 (Tr. 9657), Tr. 9184-93); and (4) finally, we find no evidence 


os 


in the record to support the statement that "Northwest. followed a policy ee 


similar to that of American in providing information to the press jon the 
merits of the nonstop issue." (I.D. 67, fn. 53 (Tr. 9693).) 


beta to th Bead ch So ot ee of Prac- = 


Jamary 13, 1958, find no sanction in the Rules and @id not conform to any 
vi oem Rule ve -- they must: be deemed in violation thereof. 


° Any 
8 aviation commission, 
an: eetcrcenee proceeding, 
With the consent. of -the 
: such person may also cross-examine 
~directly. also present to both the Examiner - 
Mthe Board-a written statement cemeenae 4ssues involved in the proceeding. « 
statement shall conform to the re s of these rules as.to form, ~~ 
ob, service, and time of filing of briefs +o the Examiner and the 
"Tn addition, a representative of any. department, agency or branch 
‘Federal Government: or of any state government (including a state : 
on commission) may appear and present oral argument in any pro- 
igned." 


‘This argument overlooks the distinction between documents filed 


for the form record, which are considered by the Board in reaching 
a decision, and informal commmications to the Board by nonparties 
have no standing as a part of the record and are not considered by the 
Board in the adjudicatory ee Here, the commnications received 
by the Board which were submitted for the formal record and permitted 
to become a part thereof conformed to the requirements of Rule 14, as 
interpreted and applied by the Board. With respect to commnications 

by nonparties not submitted or intended for the formal record, transmitted 
either before or after activation of the case, no Rule of Practice pro- 
hibited their transmission nor prescribed the form in which they should 

be transmitted or filed. Receipt of such documents by the Board from the 


public is a routine occurrence. We cannot subscribe to the view that the 


mere transmission of such commmications, without more, results in violations: © = ma | 


13/ 
of the Rules of Practice. Moreover, the record is clear that neither : 


I2/ Thus, in the Board's opinion on November 19, 1959 (Or- 


der E-14664), it was stated: "But the Rules of Practice are intended 
to relate to formal documents submitted for the record, and have not 
been applied to the public commmications which are not treated as 
having, and have, no status on the record." (P, 20 (mimeo.)). 

13/ Nor do we accept the contention of Northwest and TWA that 
practices followed or permitted outside the Rules are violative of 
Section 3 of the Administrative Procedure Act and necessarily qualify 
the provisions of Sections 401(c) and (g), authorizing any reese 
person to file a protest or memorandum in opposition to or in su t 
of the issuance, alteration, amendment, modification, suspension, 
revocation of a certificate. Were it thought appropriate for the Board, 
pursuant to the Administrative Procedure Act, to publish regulatio: 
pertaining to the procedures by which the protest and memorandum provisions < 
were to be exercised, it does not follow that the failure to promilgate such ~ 


‘regulation suspended the rights conferred by these provisions of the Federal aes 


Aviation Act. The important consideration is that although the right to =~ 
file.a protest or memorandum was in effect at all stages of the nonstop pro~ 9 =~ 
' ‘ceeding, such’ protest, or memorandum could not become part of the form =) >. 

‘record Seas ae a accordance ose: the. sie Sears of Rule. Die nn 


= Suippection and dia not form part of the ace cae they vere saat 
Eeeeree or relied upon a the Board. in reaching its. decision. 


“IWATs exceptions to’ the Examiner's ‘finding’ and uictaatees that 
Francisco Chamber of Commerce did not violate the. Rules appears 
predicated: ‘on a belief that Rule = did not: permit the filing of 
’ “the hearing: (Exceptions::12. 
However, the: Examiner ‘correctly found. 

sats existed at all times pertinent 


‘and upon a record" the Rule proscribed particular conduct only 
Sapplication had one set for hearing or ubether it also applied 
stich as was involved here, S tadvarisa en application for hearing. 
addition, no precise guidelines existed for delineating the 2 

the term "private commmication" for the purposes of Rule 2(a) 
“the scope and application of the Principles have been clarified 


7 -da/” Rule 2 of the Principles of Practice during the relevan 


"HEARING CASES —- IMPROPER INFLUENCE: It is essential in 
to be determined after notice and hearing 
that the Board's judicial character be. 


precise definition, we believe that « fair” 


"Despite the lack of 
reading of the Principles makes their applicability end meaning, 


ee The present Rule 2 specifically defines a private com. 

munication on the merits and clearly sets forth the applicability. 

: s in point of time, = =. Ta en 
now reads provides 


petitionwhich can be 
in case of. other 
matters. shall be de 


that its Principles ‘of 


> or to communications 
/> course of preparing a case, OF for the purpose 
. shall be docketed, or to the usual informal o 
ions. to effectuate a stipulation; 
parties and the Board’ 


enforcement staff, or inves 
catio: which are deemed proper 


file of the - 


applicable to the ae relating to advancement of American's: 
Se on the docket, en well as to the subsequent pro- 
ceedings on the merits of its application. 

Rule 2(c) generally prohibits attempts to bring pressure or 
influence to bear on the Board or to sway its judgment ina case by : 
extra-record activities. The question here-is not one of definition. 
but of application to a piven situation... The answer to this questt 
necessarily involves the exercise of judgment as to motive and intent ts 
wich is to be formed after consideration of all the pertinent facta 
and circumstances. : 

3. The bulk of the evidence in the proceeding is directed to. 


the question of possible violations of Rule 2(¢) by American, 


17/ Pp. 8-9 Gaioos )= Certain parties have excepted to the ~ 
Initial Decision on the theory. that the Examiner held Rule 2 to be 
inapplicable prior to the activeztion- of the nonstop proceeding. 
“However, we construe the Initial Decision as holding only that such: 
an interpretation was reasonable (see I.D. he 172 (Tr. 9790, 2S 
ee ce 


~~ ‘San Francisco, 


“AYthough the Examiner did not particularize the precise portions of 
“Rule 2 which he considered to have been violated, Stas evident that 
“when his findings are considered in their entirety, he found attempts 3 S 3 
to influence the Board or sway its judgment by both American and: Sen 
Francisco in a manner proscribed by Rule 2(c). ‘Thus, the Examiner 
stated that in the case of American “its questionable practices con— 
sisted primrily of inspiring commmications by travel agents directly 
and through Members of Congress, in soliciting Members of Congress to 
support its application at the time of oral argument before the Board, 
“and Jastly ——- and perhaps most seriously -—— in attempting to influence 
the decision in the nonstop proceeding through a well-organized and 
efficient publicity program in the daily press of the Bay. a 
In the case of San Francisco, the core of its violations was.seen ‘to 
rest. "in its almost complete disregard of the judiciel character of the 
Board's processes and in the City's well-organized and carefully directed 
‘grass roots' campaign for a third nonstop carrier: first, to obtain an 
male hearing on the nonstop issue and; thereafter, to solicit support 
=-for. a favorable Board per The main thrust of his determinations 
= appears to rest in his conclusion that "American and San Francisco: both 
“transgressed the Board's ethical standards with respect to the use of : 


ess 20/ 
newspaper publicity during the pendency of the nonstop matter." 


sf De 166) {Ir--9792). 
Sie) gates = Peete es 
= 20/°L..D. 175-(Tr.. 9801): 


Decision: Briefly stated, however, feria undertook to enlist the. 
Support of: ‘Members of. Congress, ciate bodies; travel agents, and 
‘press to ‘Secure a. favorable: Board decision on its motion to ex 
hearing of its nonstop: application ands to e much: Aesser extent 
aoe favorable ee of. the merits of its. e application. 


: ES in Docket 503. % 


for its motion through Congreso ctannele and — 


enlisting their support for its motion, and as @ result conmnications 
% were sent by them either to poe aes or to the Board endorsing the 
principle of a third carrier. American's activities after the case 
was activated consisted in some continuation of its press activities, 
to be discussed subsequently; in at least three contacts with travel 
agents, which do not appear to have been clearly restricted to the 
then wholly proper action of soliciting support for Congressional 
appearances at oral eee and in at least one Congressional. 

contact which was evidently not limited to solicitation for oral 

29/ 

argument. 

In assessing these activities, it mast be recognized at the 

“outset that not all solicitation of support is to be characterized 

as an improper attempt to influence the Board or to sway its judgment. 
The Board has long recognized that carriers have every right to acquaint 

the public generally with the facts and merits of their applications 
and to seek to enlist the assistance of interested segments of the 
“pablic within the framework of the Board's Rules of Practice. It is 


; essentially the fomentation of efforts by nonparties to influence a 


eee, 2L/ Tr. 6761-4. 
~ 25/ Tr. 7016 
: 26/ Tr. ‘7045, ‘7049-50, 7067, MLI-Y, TSII-S2, oe S741; I 1D. 
(fr. 9663-6). 
27/ Tr. -7903,. 7905, 8029, 8031, $065, 8736. 
28/-Tr See eee C2655 see also Tr. 6107-8, 


authority nears, it t broely soak enor for its objective with 


eras 


= pending proceeding. ~In this See Ramses es 
surrounding circumstances indicate that the conference was intended. 
as a means of improperly discussing ay the Board the merits of 
the need for a third nonstop carrier. Although it is clear that 
the Board did, in fact, restrict the conference to a generalized 
discussion of Sen Francisco's transportation problems and that the 
conference was well publicized and the transcript thereof was made 
public, the attempt and underlying intent is the gravamen of the ~ 
objectionable conduct. To this extent, American mst ‘share respon— 
sibility with San Francisco for the effort. The conference was 
undertaken at the suggestion of and with the support of ee 
and both American and San Francisco attributed the ultimate setting 
down of American's application in no small measure to this effort: 
As noted earlier, the Examiner found that American attempted to 
inflnence the Board in the nonstop proceeding through a publicity cam— 


paign in the daily press of the Bay area, both before the activation 


Tr. 7405-6, 7440, 7458; I-D. 59 (tr. 9685). 
Tr. 6184-88; E.D. 59 (Tr. 9685). 
I-D. 61-62 (tr. 9687-8) . 


32) 
23/ 


to te drain fron perticxlar comen of contact. Por the most 


"statements resulted in at least some press agitation 


“this mtter was eee’ to the Board, and an American official 
“credited the Se among others, with the Board's action of a 
eres 13, 1958, activeting the proceeding and ordering expedition. — 
American contends that the standard by which its press activities 

mast be judged is whether such activities present an extremely serious 
and highly imminent threat to the Board's processes. But this.is a ~ 
“standard of criminal contempt, a mtter with which we are not con- 
cerned here. ‘The applicable standard is thet set forth in the Prin- 
ciples of Practice —- whether statements: to the press are designed to 
sway the Board's judgment —- which 4s a question of fact. We also 
reject American's suggestion that the Examiner's finding that its press 
activities were improper reflects the "view that the Board must be ‘in= 
sulated from criticism" or represents an attempt "to curb press criti- 


cism." We emphasize that we do not regard the provisions of Rule 2(c) 


36/ The Initial Decision quotes the body of an American internal 
memorandum of June 25, 1958, regarding the luncheon given by American 
officials for, inter alia, the publisher of the letin and an 
editorial writer for the Chronicle (I.D. 68 (Ir. 9694)), but omitted 
@ marginal notation that attached editorials from the Call-Bulletin 
and the Examiner, copies of which were sent to two American officials, 
"vere a direct consequence of the conversation at the Iuncheon." 

(Tr. 8987.) These editorials are entitled "CAB Fumbles Again" and 
"CAB Pokes Along" and criticize postponements of the hearings (see 
I.D. 69 (Tr. 9689)). 

37/ I.D. 62 (Tr. 9688). (Two months prior to the Board's order, 
American’s president, at a luncheon to which members of the press and 
others were invited, urged San Francisco officials to press. their 
“efforts for a hearing on the nonstop miter because "you have to keep 

< hemmering * * * if you went to get anywhere.") (I.D. 55-57 (Tr. 9681-3). 

1 38/ Bridges v. California, 314 U.S. 252, 263 (1941). g 


39 “We ao oar agree that this eee  seipeate a co} 
va violation of Rule 14 as it existed’ at the time ofthe nonstop. 
~ ceeding" (I.D. 133 (Tr. 9759)) or that the ‘practice of : 
» Congressmen: to participate at oral argument under the 
~ Rule 14 “has departed fromthe ‘specific. language ‘of: 
Saee (Br 9740) )—-, 
- 40/ 27k ¥.: 2a 752 (Ca: 2d 1959 


“to bring the motion to expedite to the ‘attention of Congressmen 


- fnspired commmications from others. Moreover, the record supports ie 
e the conclusion that were activities were motivated by an intent to- sway 
the Board's judgment, and, as previously set forth, San Francisco 
te intended to utilize ee 2, 1957 conference with the Board 
for improper ‘purposes. 

In addition, unlike American, the evidence shows that on several 
occasions San Francisco addressed cect directly to the Board, 
which were not served on interested parties, and which went beyond 
urging procedural expedition. The letter of on Mayor of San Francisco 5 
to the Chairman of the Board of May 23, soon was clearly addressed, 
not solely to its request for an expedited hearing, but also to the 
merits of the issue of additional nonstop air service to New York. The 
Letter enclosed newspaper editorials and articles supporting San Francisco 
in its endeavor to obtain additional nonstop service to New York and 


endorsed American as the See nonstop carrier. A further letter from 
4 


“the Mayor of May 29, 1957, received by the Board on June 4, 1957; aiso 


Tif Tr. 7398, 7481, 8065; I-D- 32-33 (tr. 9658-9). 
“T2] tr. 6127, 7394-5, 7592-3; 8056, 8058, 8063, 8068, 8069, 8129, 
$135, 8136, 8184, 9007, 9008. 
13 TD. 166-167 (Tr. 9792-3); Tr. 7385-7, 7395, 7405, 7458, 8260, 
9019, 9119, 9122; see also I-D. 59 (tr. 9685) - 
4l./ See pp. 15-16, supra, and I-D- 166-167 (Tr. 9792-3)- 
In this connection, it is to be noted that TWA and United, on 
—eMay 28,. and May 27; 1957; respectively, filed answers in opposition to 
American” ion of May 3, 1957. 
6/ ID. 47-48 (Tr. 9673-4). 
(tr. 9674-5)- 


and 1 expedite its wee York-San Francisco: ee The let: 
that San Francisco appeared to be accorded. ™pnequal. and disc 
treatment." Qn July 11, 1957, the Chairman acknowledged the a Or 
= stated that to the extent the letter constituted a 


om Filly, we = contrary. aes Baminer, "that the 


See Z8/ Tr. 20h; 1933. 

~ «497 Order: E-11493, dune 26, 1954 «. 
50/ Tr. 8203. = 
= The City> resubmitted the letter and sent. coptes to teat 


1958." These commmnications dealt with the merits of ie esas ot ‘the 
meed for a third nonstop carrier. Since they should have been, ee 
not served on parties of record, we conclude that in the circumstances 
“existing here they were private commmications proscribed by Rule 2(a). 
6. The Examiner found and concluded that American and San Francisco 
"each individually and on its own" violated the Principles of Practice. 
Enforcement, Northwest, TWA, and United, however, contend that. San 
Francisco did not act independently of American with respect to its 
activities violating the Principles of Practice, but that each acted in 
concert and that American is therefore responsible for the violations of 
San Francisco. 'In advancing this argument, certain of the parties have 
compared the situation to that of joint adventurers or joint tort-feasors, 
making each liable for the wrongdoing of the others. 
We agree with the Examiner that there is no factual or legal basis 
for imputing San Francisco's improper activities to American. While 
the record aiscloses that there was close and continuing cooperation 
and coordination between American and San Francisco, it also shows that 
neither controlled or dictated the specific action of the other. The 
“theory of joint adventurers has no application, since it is concerned with 


a relationship arising wholly ex contractu and is governed largely by 


a 


Tr. 7939. 

54/ TWA has excepted to the Examiner's finding and conclusion that 
the San Francisco Chamber of Commerce did not violate the Principles. 
(Tr. 9876-7.) Since the exception is evidently based on the belief that 

Rule 14 did not permit the filing of statements by nonparties after the 
lose of the hearing, and we have held otherwise (supra, p. 8), we find 
that the exception is not well-taken. oe 


% 


ao 


Srrricehe got tort teaacre: g On the other hand, as we = 
previously found; agente does share responsibility with San: 


for the effort: to use a conference with the Board for inaropery 


we find: that the Examiner is ponte in , finding and concluding: t 
“American and San Francisco "each individually ‘and on: its own"™ vio 
the Principles of Practices» 

7. Having: considered the nature: and extent: of: the violator 
disclosed by the record, we turn now to the question of whether th 
are of such character as to. vitiate the nonstop proceeding. This 


mination basically involves consideration 8 Sethe imerican's. 


iS duct Ghouls be deemed tobe: ‘Giaqualifying in’ an absolute sense 


whether, in view of the conduct of both American ead Sen Francisco, 


conclusion ‘that the proceeding has been vitiatea is essential in order 


to vindicate the Board's processes. We are convinced, as was 


- Examiner, that the record clearly demonstrates that the Rules and - 


Principles of Practice have not been “substantially and prejudicially™: 
violated : by either American or San Francisco and that the evidence 
falls fer short of establishing that the order granting the award to 
American should be set aside. 

First. The record establishes that the conduct of American and 
San Francisco which we have held improper was directed primarily to the 
procedural question of having the case set down for hearing and expe- 
dited pursuant to American's motion of May 3, 1957. Very little of 
such conduct was engaged in after the case was activated : and after 
the intervention of other parties. 

Between Jamary 13, 1958, when the Board set down for expedited 
hearing the nonstop case and September 2, 1959, when the Board issued 
4ts opinion and order granting American the nonstop route, the only 
ex parte commmication received by the Board from a ee, was the tele- 


gram of June 23, 1958, from the Mayor of San Francisco. During this 


57/ See Sangamon Valley Television Corp. v. United States, 269 F. 
2a 221, 224 (C.A-D.C. 1959). 


58/ Of the total commnications to the Board in the public corre- 
spondence file, only 30% are dated during the 19-month period after 
activation of the case on Jamary 13, 1958, and prior to the Board's 
decision of September 2, 1959. (I.D. 103, 154-155, 156, 160 (Tr. 9729, 
9780-1, 9782, 9786)). Of course, not all of these are attributable to 
American and San Francisco and many do not deal with the merits of the 
case. (See I.D. 63-65, 77-79 (Tr- 9689-91, 9703-5) )- 

TWA and United filed petitions for leave to intervene on 
January 27 and April 10, 1958, respectively, and the petitions were 
granted on May 7, 1958 (Order E-12463). Northwest filed its applica 
tion for New York-San Francisco nonstop authority on April 28, 1958. 
60/ Tr. 7939; see also supra, pp. 21-2. 


chambers of commerce ° did. meee aap to the ‘Examiner during th 
period, but all ‘conformed to Rule 14. 
-As previously set forth,» apart from its press activities, Ameri- 


*can's improper conduct after the case was activated consisted of a 

“few contacts with travel. agents which do not appear to have been clearly 

restricted to the then proper action of soliciting appearances at- Boxe 

u argument, and in at least one Cn eentaat contact by en American 
employee which was not limited to solicitation for. oral argument. 


"| While these improprieties were objectionable, they were: essentially ‘ape 


either an extensive.or intensive effort to sway the’ Board! s judgment. ss 


With respect to American's press activities,- we-have previously ~ 
stated that. there is nothing objectionable in a carrier's informing the 


; ‘ng, and that the point at which the line is to be drawn between the 
pEroper and the improper is obscure. It is clear that carriers have bee: 
~ given wide latitude in the use of publicity campaigns designed to ins : 


tion is direct and unmistakable. The absence of precise criteria 


Se 


this area is illustrated by the Examiner's concern with activities 


of other carriers in other Board proceedings, which he considered to be 
similar to those now before us. While we concur in the Exeminer's 
finding that American overstepped permissible bounds in this instance, 
our conclusion is one on which there can be reasonable differences of 
judgment on this record, particularly in view of the uncertainty sur- 
rounding the subject. We also deem significant the fact that the 
preponderance of American's press activities took place prior to the 
time the case was set down for hearing and sharply diminished thereafter. 
Thus it is clearly evident that our findings of violations are 
dependent in major part on a technical construction of the Principles 
of Practice so as to make them applicable to activities prior to the . 
time the proceeding was set down for hearing. Although, as we have 
indicated, we' believe that a fair reading of the Principles indicates 
that they were so applicable, our conclusion in this respect has not 


- been reached without difficulty in view of the ambiguity of the language 


Thus the Examiner asserts that "what American and San 
Francisco did in this regard has to a substantial extent been a long 
established practice of both air carrier and civic litigants before 
the Board." (I.D. 175 (Tr. 9801)). While the Board is, of course, 
aware that carriers utilize publicity in connection with Board pro- 
ceedings, the record here discloses only the activities of American 
and San Francisco and not that of other parties in other proceedings. 
Farther, the Examiner has not supported his statement that the Board 
has failed "to enforce its longstanding rule against improper news— 
paper publicity in other Board proceedings" (ibid.) and that ques- 
tion is not an issue here. 

Only four press releases or memoranda to editors were: issued 
-- @aring this period and these were released on June 12, 1958, July 14, 

See September 5, 1958, and April 20, 1959 (Tr. 9034, 9037, 9062, 


eee in good faith and was not a reasonable one. Although we ; 
have since amended. our Principles so as to leave no doubt that the 
prohibitions against ex parte communications and the like apply to 
efforts to have en application expedited, as well as to hearings on 
the merits, we also recognize that there are mrkedly different views. 
as to when specific strictures on freedom of contact should be imposed. 
~ Second. In our opinion, this is clearly not a situation in & 
which improper activity is of such a nature as to vitiate the pro- 
ceedings. As we have seen, our findings here for the most part are 


dependent on the construction and application of admittedly unclear 


66/ The Examiner found that "similar activities have been folllowed 
by airline:and civic parties to Board new route proceedings for many. — 
years" (I.D. 167 (Tr. 9793)). We agree that an examination of the 
public correspondence file in several other route proceedings discloses: 
superficially. "similar" mterials to those contained in the public cor= 
respondence file in this proceeding. The difference between the pro- 
ceedings is that the mterials here and the activities concerning them ©; 
were the subject of searching examination while "similar" mterials 
received in other cases have not undergone such scrutiny as would z 
disclose the activities surrounding them. = ar 

67/ "No objection could rightly be made to ex parte presentations 
at the informal stages, presentations that relate to the need or 
desirability of new air services. Only at the hearing stage where 
@ choice has to be made as between competing applicants do ex parte: 
presentations become truly harmful." James M. Landis, Report _on 
Regulatory Agencies to’ the President-Elect, December 1960, at p- 43 
See also H.R. 12731, 86th Congress, 2a Session, Sec..2(3): "The Ske 
term 'on-the-record proceeding' means any proceeding before an ser! ‘ 

Os; 


-. proseriptions. There is here no evidence or allegation of venality; 


no personal misconduct of a Member or the staff; no conscious bias; 
no-wrongdoing on the part of third persons; no covert approaches or 
Clandestine meetings between any party and any staff member, Examiner, 
or Board Member; land no corrupt tampering with the adjudicatory process 
of-a type condemed by the courts. The essential dissimilarities between 
this case and others which were fatally affected by improper ex parte 
representations gy ara out in the Board's opinion and order of 
November 19, Aen and nothing in the record refutes this evaluation. 

Third. We are in full agreement with the Examiner's findings 
that it has not been established that any of the parties were, in fact, 
prejudiced or denied a fair hearing as a consequence of the violations 
of the Principles. The Examiner's treatment of this mtter is entirely 
adequate and needs no further Pais 

TWA argues that even if prejudice is not factually demonstrated, 
préjudice nonetheless occurs when there is any reasonable possibility 
that incompetent matter may have influenced the trier of facts or when 


there is any substantial appearance that this is the case. The authorities 


68/ Cf. WKAT, Inc. et al. v- Federal Commmications Commission, 
Sey J @ Bes Nos. 13718 et al. 
69/ P. 3 (mimeo.). 

70/ 


TD. 25-26, 156, 175-183 (Tr. 9651, 9782, 9801-9). 


relied ‘on “by TWA do not: support: the eopesecinn urged. In any event, 


‘the Board peer ounly rejected the suggestion that the activities hore = : 


question might See have had some effect upon-a Member in arriving = < 


at his decision, and there is nothing in this record that would permit: = 


any other conclusion. 


1/ The state court decisions relied on are cases of actual in- © 
fluence through ex parte matter and/or instances of the admission of 
improper evidence, which are not involved here. United States v. 
Shaughnessy, 219 F, 2d 77 (C.A. 2 1954) and Commmnity Broadcasting | 
Co.-v. F.C.C., 274 F. 2a 753, 759 (C-A.D.C., 1960), also relied on |by 
TWA, have no relevance to the proposition which the carrier advances 
and in any event are clearly distinguishable on’ the facts. | 

72/ Order E-14664, p. 4 (mimeo.). | 

73/ Certainly the objective facts demonstrate that the extra 
record efforts of American and San Francisco did not contribute in| 
any degree to the Board's findings as to the need for a third non-| 
stop carrier or its selection of American. The Board's opinion | 
granting the award to American was predicated on conventional 
considerations of public convenience and necessity, and the result 
reached was urged by both the Examiner and the then Bureau of Air 
Operations. Upon judicial review, the Court of Appeals for the 
District of Columbia Circuit affirmed that the Board's determination 
rested on substantial evidence of record. (281 F. 2d at 55-57.) §| 
Moreover, virtually all of the informal commmications were addressed 
to the Board rather than a Member thereof, and were of a type that| 
are ordinarily not seen by Board Members and that are handled in — 
routine fashion by placing them in the public correspondence file | 
of the docket, which does not forma part of the record, where they 
are available to all. Of the commnications addressed to Board 
Members, nearly all were to the then Chairman. That they did not | 
influence his vote in favor of American is self-evident from his 
dissent. 


Sadie 


Fourth. Some of the participants argue that rescission ofthe “ 
award to American is necessary in order to vindicate the Board's pro- 
cesses. The argument appears to be that the Board's normal processes 
have been subverted by American and San Francisco and that a setting 
aside of the Board's order will serve the remedial purpose of dis- 
couraging such conduct in the future. 

We do not agree. Apart from the fact that this is a licensing pro- 
ceeding and not an enforcement proceeding involving the imposition of a 
ere we think it self-evident that such drastic action is neither 
justified nor warranted under all the circumstances of this case. 

The Board is not dealing here with obvious and aggravated miscon- 
duct, undertaken with clearly demonstrated intent. Rather, we are con- 
cerned largely with activities which, although purposefully undertaken, 
are deemed to have been improper under particular standards of ethical 
conduct that we have found were unclear in major respects. We have 
previously indicated that understandable uncertainty existed as to the 
time when Rule 2 was applicable to a proceeding, and apart from the — 

See Commmications Comm. v. WOKO, 329 U.S. 223, 228 (1946) 5 
Mansfield Journal Co. v. Federal Communications Comm., 180 F. 2d 28, 
35 (C.A.D.C. 1949); Great Lakes Airlines, Inc., et al. v- Civil 


Aeronautics Board, Nos. 1505 et al., February 24, 1961, cert. den. 
366 U.S. 965, reh. den. 368 U.S. 872. 


Gate merits of the eos These words provoked, but did not vesciie : 

“the questions of whether communications are "private" even when no one ne 

te fidential treatment is requested and they are routinely made pane 
the correspondence file and whether commnications are "on the merits 
where, as in the case of many commmnications in this proceeding, they 
related to matters of procedure or routinely transmitted material wi 


comment. Also, the obligations of interested parties with respect to 


motions to set down an application for hearing and requests for expedi- 


tion were unclear. At such a stage in the proceeding there were tech- 
nically no "parties" on whom service of documents was required, and| the: 
extent of permissible Sor ae of support was in doubt. Equally Ms 


so that nonparty views were to be made known only in accordance with 


75/ 
Rule 1) or 15.” These are all factors that can and must be accorded 


our part. 


757. The Limits of such solicitation are now set forth in new 
‘Rule 2{e) which reads: 
"It is improper that any person solicit con- > 
munications to the Board, or.any of. its members or its» 
staff; or. to the examiner in the case other. than proper’. 


Nor do we believe that a setting aside of the Board's order is 


necessary. in order to discourage extra-record efforts and comparable 
improper activities in the future. In the Board's opinion and order 
on: reconsideration, the deficiencies in the Rules of Practice and 


Principles. of Practice were recognized, and they have now been 


7 


clarified in every respect material to the issues in this proceeding. 

- These amended Rules and Principles, rather than this proceeding, provide 
the appropriate vehicle for deterring the recurrence of any similar 
problems. 

$. The Bureau of Enforcement, Northwest, and the United States, 


“amicus curiae, take the position that even if the Board should find 


Order B-1L664, November 19, 1959, pp. 6-9 (Mimeo. ). 

# With respect to Rule 2(a) as it now reads after amendment, see 
fn. 16, p..10. The amended Rule 14 now provides: 

"§302.14. Participation in hearing cases by persons not parties. 
: (a) Requests for expedition. ‘In any case to which the 
Board's principles of practice, Part 300, are applicable, any 
4nterested person, including any State, subdivision thereof, 

State aviation commission, or other public body, may by motion 
request expedition of such case or file an answer in support of 
or in opposition to such motions. Such motions and answers 
shall be served as provided in $302.8 hereof. 

(b) Participation in hearings. Any person, including any 
State, subdivision thereof, State aviation commission, or other | 
pablic body, may appear at any hearing, other than in an enforce- 
ment proceeding, and present any evidence which is relevant to 
the issues. With the consent of the Examiner or the Board, if 
the hearing is held by the Board, such person may also cross- 
examine witnesses directly. Such persons may also present to 
the Examiner'a written statement on the issues involved in the 
proceeding. Such written statements, or protests or memoranda. 
in opposition or support where permitted by statute, shall be 
‘Pied and served on all parties prior to the close of the 
hearing." : 

8 “The United States filed no exceptions to the Initial Decision, 


“obligated a & matter of Ia, ee ee 


by American, ‘to set aside the award ‘to, the carrier and to reevaluate the 
comparative qualifications of American and Northwest, weighing anerican's: 
derelictdons against.it. Apparently, they would have us follow this 
course irrespective of the conclusions we reach as to the kind, nature, 


and extent of American's misconduct. = 


Whatever might be the situation if the Board were confronted with — 


facts showing egregious ener or patently illegal conduct, that is 
not this case, and we cannot accept the broad Sroposition now urged upon 
us in the circumstances present here. Nor do we read the Court's mandate 
as compelling any such result. The Board is under a specific directive 

in this remanded proceeding to consider whether, in the light of the, 
evidence, "* * * the Board's rules were so violated as to require a | 
setting aside of the order on review." This we have done, and we think % 
it plainly evident from our findings that the rules in question were not,. 
in fact, "so violated.® | 

Moreover, we are of the opinion that American's violations vere not 

: sufficiently weighty to require Northwest's selection over American, les 

: that further proceedings looking toward comparative reevaluation of the 
two carriers would serve no useful purpose. Apart from the fact that, for : 
the reasons previously considered in detail, the violations found are 


primarily technical in nature and their significance diminished by 


7 ge] Order of May 19, 1960, paragraph (1). 


= oe aes 


enbiguitioe in the Board's Principles, consideration must also be given - 


to the criteria utilized by the Board in selecting “gmerican in the nonstop — 
proceeding. At +ttat time both TWA and United conducted nonstop operations 
between New York and San Francisco. American had been an active promoter 
of and participant in New York traffic for the Bay Area for more than 
twenty years and had been operating a New York-San Francisco one-stop 
service for over three and one-half years, whereas Northwest had never 
been certificated to serve San Francisco. Thus Americen was already pro- 
viding New York-San Francisco service, and the carrier was selected to 
provide additional unrestricted nonstop service primarily because of its 
historic interest in the traffic, the integration of the nonstop service 
with its existing system, and its existing identity in the market. Selec 
tion of Northwest would require it to establish a station at San Francisco 
and would mean there would be three nonstop carriers and one one-stop 
carrier in the New York-San Francisco market under circumstances where 
the Board Has:found, on the basis of substantial evidence, that "#* * * 
permitting American to provide nonstop in addition to its present one- 
stop service will amply meet the needs we have found required * een 
by the public convenience and necessity. Were we to assume that American 
must be accorded a comparative demerit by reason of the information de- 
veloped in this ‘reopened proceeding, we nevertheless believe that all the 
facts and circumstances clearly dictate adherence to its selection. 

We have given due consideration to all the exceptions to the Initial 

: Decision filed by the parties and find that, except. to the extent previously 


Sea they do not alter our decision ae 
. = eh acters 


Sof Seder Uae, eee 2; 1959, pe 25: (nie: Je: 


= 


ocordingty on the* basis of the foregoing and all the facts of xecord 
we find: : ae 
1. ‘That no party to the proceeding under Docket 9214 et ali, violated: 
any of the provisions of Part 302 of the Board's Procedural Regulations, 
commonly known as the Rules of Practice in Economic Proceedings; 
2. That the Port of New York Authority, the Port of Oakland and 
the Oakland Chamber of Commerce, and the San Francisco Chamber of Commerce 
did not at any time during the proceedings under Docket 9214 et ee 
violate Part 300 of the Board's Procedural Regulations, commonly |known as 
the Principles of Practice of the Civil Aeronautics Board; 
‘3. That American Airlines, Inc., violated Rule 2(c) of the |Princi- 
ples of Practice and the City and County of San Francisco violated Rule 2(a) 
and 2(c) of the Principles of Practice and that in committing such violations 
each acted individually and on its own, except that both acted in concert 
with respect to their activities leading to the conference with the Board 
on December 2, 1957, which violated Rule 2(c); 
4. That the violations of the Principles of Practice by Américan and 
San Francisco did not result in prejudice or deny a fair hearing |to any 
party or otherwise vitiate the proceeding; 
5. That the violations of the Principles of Practice by American were Big 
not such as to disqualify that carrier from receiving the award of the 


New York-San Francisco nonstop route; 


= That this’ opinion, containing the Board's findings, Gonclostones 


and recommendations, together with a certified record of the proceedings 


- Gurney, Minetti and Gillilland, Menbers of the Board, concurred. in the 
above opinion. Member Gillilland also filed the attached separate concurrence, , 


i 


with the Board's procedural regulations should be considered an de: 


termining awards in route cases. 


The Board shall issue a certificate---if it finds 
that the applicant is fit, willing and able----to 
conform to---the rules, regulations, and require- 
ments of the Board---. 

When this language is restored to its context i/ it becomes _ 
apparent that the rules, regulations and requirements referred to are»: 
those pertaining to the performance of the transportation applied for 
The regulations involved in the case before the Board are those 
taining to the method of conducting proceedings before it. It is ge 
contended, nevertheless, that a showing of nonconformity with pr 
cedural regulations, though the acts be not wrongs per se, could 
support an inference of a propensity to violate the operational 
lations. It would be necessary to balance such an inference age. 
the great experience of the Board in observing the actual behavior. 
of the carriers in these very respects. Many of the carriers have’ ia 
operated extensive route systems under its constant scrutiny for 
1/ The full text of section 401(4)(1) is as follows: "The ents 
Shall issue a certificate: authorizing the whole or any part of ‘thi 
transportation covered by the application, if it finds. that the) 
applicant is fit, willing, and able to perform such transportation: 
properly, and to conform to the provisions of this Act and the rute: 
reguiations, and requirements of the Board hereunder, and that: such 


transportation is required by. the public. convenience and-necess 
otherwise-such application<shall be denied nea pace rome 


many years and their dependability and propensities for observing the i 


Jaw and the regulations in the conduct of operations is substantially 
well known. It may be noted that no attack has been made upon the 
operational or financiel fitness of the successful applicant in this 
case and no such attack could be supported. 

It is further urged that the Board should pursue a policy of 
the nature of the clean hands' doctrine and that accordingly disqual- 
ification is a proper penalty to impose for nonconformity to the 
procedural regulations. I am not prepared to express an opinion as 
to whether there may not be some acts of sufficient gravity to require 
the imposition of such a penalty; for example,wrongs per se, such 
as fraud, or such direct interferences with the- conduct of proceedings 
as to preclude adequate consideration of an opponent's case. I do 
express the view, however, that the policy would be a very dangerous 
one for general application in route award cases. That the Board's 
procedural regulations should be observed there can be no doubt, but 
there is a very real question in my mind if this is a proper way to 
compel observance. 

It is by no means the primary function of the Board to sit as an 
umpire to determine private controversies. If such were the case dis- 
qualification of an unruly party might frequently be appropriate. 

The Board's obligation, however, is to the public. This dis- 
tinction is very important. It is the duty of the Board to carry_on 


proceedings and determine upon awards in the interest. of. the public. 


= be the sole applicant to perform a badly needed transportation’ 
service, might not be consistent with the public interest. It wii 


courage the unruliness of an applicant, who competes with another 


applicant but offers less public benefit, for the probability of: zs 
success is scant to begin with. eS 

It would be a rare case where the comparative potential benef 
to the public offered by competing applicants proved to be in ~ 
equipoise. In the usual case the new service under consideration 
will clearly integrate to greater public advantage with the route, 


disturbance to other areas, because of better potentials for oak 
ical aircraft, personnel or plant utilization, or for a varictyo of: 


other reasons. 


fact en the strengthened carrier will be in a position ta provide 


better public service. In this as in Bch cases aS is the public 
interest, as viewed by the Board, which controls. 

If the penalty of aisqualification is to be used to exact com- 
pliance with the Board's procedural regulations in the case of a 
carrier in a position to afford the greatest penefits to the public 5 
the result is that the public interest is endangered and that the 
public must share any penalty imposed. In the case of a community 
dependent for growth and development on efficient air transportation 
this penalty may ve severe and it may be permanent. It seems to me 
that the task of determining how much public benefit should be given 
up as a result of how much procecunes irregularity (in which the 
members of the public had no pare) would, in the great majority if 

not all cases, be aifficult to reconcile with principles of right 
and justice. 

This problem ee another facet. The complexity of the great 
route cases has erresdy reached proportions which tex the limits of 
examiners and Board alike, oe the periods of time Rees to dispose 
of eras is a matter of Piedete public concern. Any addition to 
their complexity, however minor, is not to be See complacentiy. 
Nevertheless, » issues such as those projected here would be very 
attractive to Brent carriers with little claim on the merits and, 
if.a eee: should be set, 1¢ may be ait cipeted. that ey will be 


introduced in many cases. 


Neither the public interest nor. the Board's procedural regula- 


‘tions are proper subjects for compromise. In my judgment enforcement 
of procedural regulations should be by means which will permit neither 
to be prejudiced, i.e., remedies which will bring down the conse; 
quences solely on those who have violated them. Statutory remedies 
capable of such use appear to be available. Whether they are 


sufficient should be dealt with by the Congress. 


/s/ WHITNEY GILLILLAND 
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EXCERPTS FROM THE INITIAL DECISION 
OF EXAMINER EDWARD T. STODOLA IN THE 
REOPENED NEW YORK-SAN FRANCISCO NONSTOP 
SERVICE CASE 
DOCKET 9214 ET AL 


Int: tio 


This reopened proceeding arises’ out of a recent review by the United 


States Court of Appeals for the District of Columbia Circuit of a decision 


of the Civil Aeronautics Board in the New York-San Francisco Nonstop Service 
Case, Docket 9214 et al., in which the Board amended the See of 
al 


public convenience and necessity of American Airlines, Inc. so as to 
authorize that carrier to operate nonstop airline service between New York/ 
Newark and San Francisco/Oakland. 
By Order E-14412, dated September 2, 1959, the Board certificated American 
to provide nonstop service between New York/Newark and San Francisco/Oakland. 
Thereafter, by Order E-14664, dated November 19, 1959, the Board denied with- 
out further evidentiary hearings certain petitions of Trans World| Airlines, 
Inc. and United Air Lines, Inc. for reconsideration of aforesaid order 
alleging violations of the Board's Principles of Practice and its! Rules of 
Practice in the prior proceedings before the Board. 
On May 19, 1960, the United States Court of Appeals for the District of 
Columbia Circuit entered an opinion upholding the award to American against 
various challenges other than the ones relating to the alleged violations of 
the Board's rules. United Air Lings. Inc., et.al. v. Civil Aeropautics Board, 
281 F. 2d 53. The Court remanded the case to the Board for the purpose of 
holding a hearing to determine, with all convenient speed, the relevant facts 
on the basic issue of whether the Board's rules were so violated |as to require 
the setting aside of the certification order on review. The order of remand 
is attached hereto as Appendix A, 
——T/ iter initial identification, the airlines and the other] parties 


involved in this reopened proceeding will sometimes be referred to herein 
by their commonly used names. "3 
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History of the Proceeding 
For the convenience and use of the Board and the Court in assessing and 
determining the meaning and significance of the basic relevant evidentiary 
facts hereinafter found with respect to the alleged violations of the Board's 


rules, and at the risk of some later repetition of the salient facts involved 


“in this reopened inquiry, the procedural posture of this matter is presently 


outlined in chronological order. 

_ gamuary 12, 1953 _- May 3, 1957. On January 12, 1953, American filed an 
application with the Board to amend its certificate for its transcontinental 
Route l, by eliminating therefrom an existing restriction which permitted the 
carrier to serve Sen Francisco/Oskland only on flights which made stops at 
Tulsa, Dallas, or points west thereof. “Among other things, this limitation 
of the carrier's certificate prevented nomena service by American ‘between 
New York and San Francisco. This eetetion was assigned Docket 5903. 

TWA and United have long held certificate authority for nonstop operations 
between San Francisco and New York. In the Denver Service Case, Docket 161 
et al., the Board consolidated another application of American which sought 
authority, among other things, to fly ‘nonstop to San Francisco from Chicago 
and other points east of Chicago. Proposals of several other carriers were 
also included in this proceeding. The Denver case was decided on November 1, Ke 
1955.2/ american was authorized to fly nonstop between Chicago and San Fran- 


cisco; but the Board denied American's application to the extent it requested 


2/ Denver Service Case, 22 C.A.B. 1178. 
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the right to provide nonstop service to San Francisco from — point east of 
Chicago, including, among other pointe, New York/Newark. On December 30, 1955, 
American's petition for reconsideration of the Board's decision with respect 
to the carrier's application in the Denver case was likewise acntea.?/ , 
May 3, 1957 - Janwary 13, 1958. On Mey 3, 1957 American filed with the 
Board a motion requesting that there be severed out of its 1953 aprication 
in Docket 5903 the issue of New York-San Francisco nonstop service and that 
ari expedited hearing be held on this single broad issue, On May 13, 1957, the 
City and County of San Francisco, through ite Public Utilities Commission, 
filed an. answer supporting American's motion of May 3, 1957, for a severance . 
and an expedited hesring on the carrier's spplication for nonstop ‘service, On 
May 20, 1957, the Port of New York Authority likewise filed an answer ‘in sup- : 
port of American's motion, Answers in opposition: to Ameripan's motion| were 
filed by United on May 27, 1957, and by TWA on May 28, 1957. 
On June 26, 1957, the Board by Order E-11,93 denied American's. motion of 
May 3, 1957; but the Board directed ite staff to "review the problems of the 
“air service pattern between Sen Francisco and New York and report the results 


- of tiaat study to the Board on or about December 1, 1957." On December 2, 1957, 


representatives of the City and County of San Francisco met with the Board. in 


3/ Denver Service Case, 22 C.A.B. 1178, 130k. 


L/ The contents of this confidential report and the exact date of its 
filing in December 1957 ere not disclosed by this record. 
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the Board's regular hearing room and urged a general need for more air service 
_ to San Francisco, including a third nonstop service to New York. 

Jamary 13, 1958 _- July 30, 1958. On Jamary 13, 1958, by order E-12103, 
the Board, with two members dissenting, activated the New York-San Francisco 
nonstop proceeding by severing from American's application in Docket 5903 
that portion relating to the New York-San Francisco nonstop issue and ordering 
an expedited hearing thereon. The severed proposal was assigned Docket 921. 
TWA and United petitioned for reconsideration. On April 9» 1958, the Board by 
order E-12337 denied the United and TWA requeste for reconsideration of the 
order activating the nonstop proceeding with the ‘name two members again dis- 
pacing: ; | 

The newly activated nonstop proceeding proceeded to prehearing conference 
held on April 29, 1958. On May 15, 1958, the Board by Order B-12511 consoli- 
dated into the proceeding a new application of Northwest Airlines, Inc. for 
New York-San Francisco nonstop authority. No applications other than those 

of American and Northwest were involved in the nonstop proceeding. 

July 30, 1958 - March 9, 1959. Public hearings were conducted by Examiner 
Walter W. Bryan of the Board during July 30 - 31, 1958, in San Francisco and 
during September 9 - 18, 1958, in Washington, D.C. In addition to the two 
applicants, TWA, United, the City and County of San Francisco, the City of 
Oakland, the Oakland Chamber of Commerce, and the Port of New York Authority 


participated as formal parties to the proceeding. The Government was repre=- 


sented in the case through the Bureau of Air Operations of the Civil Aeronau- 


tics Board. 


4.0320 


Briefs to Examiner Bryan were filed on November 10, 1958, by each of the 


woneaning formal parties except the City of Oakland. Oakland filed a brief 
statement in ldeu of a brief. In addition, numerous statements were also 
filed with Examiner Bryan pursuant to Rule 1h,of the Board's Rules of Prac- 
ties in Recnemic Proceedings on or before the deadline set for the filing of 
briefs. 
‘on March 9, 1959, Examiner Bryan rendered his Initial Decision which 
_ found that the public convenience and necessity required a third nonstop 
_ carrier between New York/Newark and San Francisco/Oskland; that American 
should be authorised to provide such nonstop service; and that the applica- 
tion of Northwest for authority to provide such service should be denied, 
March 9, 1959 - September 2, 1959. Following the filing of exceptions 
to the Examiner's Initial Decision, and briefs to the Board in support there- 
of, the Board held oral argunent on April 29, 1959. 
On May 15, 1959, the Board issued a press release announcing that it had 
voted tentatively to grant American's application with two members dissenting. 
On September 2, 1959, the Board issued Order E-1ui12 granting American's 
application with the same two Board menbers dissenting. 
September 2, 1959 - May 19, 1960. On September 22, 1959, petitions to 
reconsider and revise Order E-1)12 were filed with the Board. Northwest 
filed a petition for reconsideration for Board Order E-1sh12; TWA filed @ 


petition for rehearing and reconsideration of the order; and United = a 


petition for rehearing, reargument and reconsideration in the same natter. 
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TeA's petition asked for a vacation of Order E-1h12 and a termination of the 


proceedings or, in the alternative, a reopening with a preliminary hearing 
and stay of the order, United's petition for rehearing, reargument and re- 
consideration also asked for a stay of Order E-1))12. 

Answers to the three petitions for reconsideration were filed by American, 
the City and County of San Francisco, the San Francisco Chamber of Commerce, 
and the City of Oakland. TWA and United answered Northwest's petition. Among 
other counter pleadings filed were answers to United's petition for a stay by 
American, the City and County of San Francisco, and the San Francisco Chamber 
of Commerce. The Port of New York Authority filed a motion to strike portions 
of TWA's and United's petitions and answers thereto were filed by those two 
carriers. 

In their petitions to the Board for reconsideration, TWA and United urged 
that Order E-1j412'was legally defective by virtue of various substantive and 
procedural errors, included among others, a denial of a fair hearing by reason 
of ex parte communications made or inspired by American, San Francisco, and the 

Port of New York Authority and by other efforts of these parties to bring pres- 
sure or influence to bear upon the ‘Board. These two petitioners claimed that 
the ex parte communications and alleged efforts to solicit and inspire pressure 
resulted in violations of Rule 2(a) and (c) of the Board's Principles of Prac- 
tice and violation of Rules 18 and 2h(j) of the Board's Rules of Practice in 
Economic Proceedings. Petitioners further claimed that these alleged viola- 


tions necessitated a vacation of Order E-lh12 and a hearing de novo, or in 
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the alternative, a reopening of the proceeding with a preliminary hearing to 
determine the facts as to the alleged ex parte activities, If the latter 
cckheswets chosen, the Board was requested to stay the effectiveness of Order. 
E-14)12, The petition for reconsideration filed by Northwest, the unsuccessful 
applicant, did not allege violations of the Board's rules. 
Petitions for review and for a stay of Board Order e-aiiae were filed with 
the United States Court of Appeals for the District of Columbia Cirevit by 
United and TWA on October 22, 1959. On October 27, 1959, the Board issued 
" Order E-14586 granting oral argent to determine whether and to what extent 
‘the allegations of vicletions of the Board's rules justified further action in 
the proceeding and, if so, what action should be taken. .The order denied the 
: petitions for reconsideration in all other respects. | 
On October 30, 1959, the Court of Appeals denied the petitioners’ request 
for a stay of Board Orders E-14412 and E-14586, The Court retained jurisdiction 
over the petitions for review and authorized the Board to teke further proceed- 
ings on the alleged violations of ite rules pursuant to Order E-14586 and to 
report to the Court on such action within 20 days. In its order the Court 
specified that the petitioners could thereafter renew their tequest for 4 stay. 
Oral argument on the alleged violation of the Board's rules was held by the 
Board on November 12, 1959. On November 19, 1959, the Board issued Order E-1h664 
denying and dismissing those portions of the petitions under reconsideration 
| which had been the subject of November 12 oral argument. On the same day the 
Board reported its action to the Court. 


As already noted, on May 19, 1960, the Court rendered an opinion uphold- 
ing the nonstop route award to American against various attacks other then the 
ones relating to the violations of the Board's ‘rules. The latter matters were 
remanded: to the Board for further proceedings. On June 7, 1960, the Board 


dssued Order E-15342 reopening the proceeding under Docket 921k ot 2). in ace 


cordance with the order of remand attached hereto as Appendix A. 


The Issues 

It is arguable from the lenguage of the opinion of the Court that the 
Court intended the Board only to ascertain the facts concerning alleged at- 
tempts by American to bring improper pressure to bear upon the Board and Ameri- 
can's responsibility for the activity of other parties in the manner alleged 

_ by United and TWA, as opposed to a broader determination which would involve 

the nature and scope of the activities of such other parties. However, the 
Court's order of remand attached hereto as Appendix A is not so. limited. 

Presumably, after carefully considering the Court's opinion and its order 
of remand, the Board ordered that the proceeding under Docket 921) et al. be 
reopened for the limited purposes of ascertaining the relevant facts and deter- 
mining (a) whether any party to the Board's proceeding violated the Boerd's 
principles of Practice, and if so, (b) whether the Board's Rules were so vio- 
lated as to require a setting aside of the order of certification authorizing 


3 


nonstop air service between New York and San Francisco by American. 


3/ Ordering paragraph No. 1 of Order E-153h2. 
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The precise scope of this reopened proceeding was the subject of some 

controversy when the hearings began. The Board's use of the phrase "any party 

| to the Board's proceeding” as shown in the preceding paragraph would, if 1it- 
erally interpreted, encompass the investigation of each of the formal parties 
.to the original proceeding. But the Court's opinion and its order of remand 

: te plainly nob that broad. Moreover, the paragraph sbove reciting the Board‘s 
order limits this reopened mee to possible violations of the Board's Prin- 
ciples of practice. In the Light of the ‘history of the original proceeding 
before review by the Court, St is further clear that in spesking of the "Bosrd' 
gules" in ite order of remand, the Court had in mind possible violations of both 


the Board's Principles of Practice and its. Rules. of Practice 4n Economic Pro- 


_condings. 
In the initial session of the evidentiary hearings, the Examiner ruled 
that this reopened proceeding enccepesses the limited purpose of determining 
whether Americen or other parties to the original proceeding which supported 
American's spplication for the New York-San Francisco nonstop service violated 
"the Board's Rules, including ite Principles of Practice, and, if. so, whether the. 
Board's Rules were so violated as to, require. ‘them setting aside { the order of cer- 


. "“t4ffeation in Docket 921, et al. The The Department of Justice had no basic dis- 


sgrement with thie ruling on the scope of the proceeding; but 4% took the 
technically more narrow position that this reopened inguiry ehould concern it- 
oelf with questions as'to whether or not American Airlines hed been s Party °° 


any violations of the Board's rules, either directly or through the City 
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and County of San Francisco and other persons in the Sen Francisco 
6 


area. 

Attached hereto as Appendix B are the Principles of Practice of the 
Board and certain provisions of the Rules of Practice in Econamic Pro- 
ceedings relevant to this reopened inquiry. In essence, the pertinent pro- 
visions of the! Principles of Practice: preclude “private” commnications on 
the "merits" in cases "to de determined after notice and hearings” and 
further declare it to be improper for any person to attempt to bring pres- 
eure or influence on the Board in such cases. The Board's Rules of Practice 
govern the procedural conduct of econcmic proceedings before the Board 
whether instituted by order of the Board or by the filing with the Board of 
an application, complaint, or petition. ; 

The June 7, 1960, sas a ae ta a ence aR ae 
idea for (a) public bearings before on Examiner of the Board; (b) the filing 
by the parties of proposed findings end conclusions to the Beard on ell issues; 


6/ In other words, the Department of Justice would have limited this 

to the questions of possible violations of the Board's 
rales by American, either directly or through persons "$n privity” with 
the carrier. Under the Department's view, violations by 6 civic party to 
the original case which had no connection with American and as to which 
American had no knowledge would be irrelevant to the issues of this re- 
opened . The Examiner's ruling goes a little farther in that 
4% holds accountable to this inquiry the alleged improper activities of 
any civic party which supported American's application irrespective of its 
relationship to American during the course of the proceedings before the 
Board. 


SA. 262 
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(c) « findings of fact by the Examiner; and (d) certification of the entire 
record to the Board for tentative decision, On September 30, 1960, after the 

_ hearings in this reopened matter ware completed, TWA filed a motion requesting 
the Board to direct the Examiner to issue an Initiel Decision embodying find- , 


ings of fact and conclusions on the issues in the reopened proceeding.| No 


| 
, 


‘party: opposed TWA's motion. 
By Order E-16013, dated November 10, 1960, the Board granted TWA''s motion 
and modified the original order reopening the proceeding under Docket 921) et al. 
by providing for the issuance of an Initial Decision by the Examiner, Among 
other things, Order E-16013 provides that the proposed findings and conclusions 
due to be filed on November 21, 1960, would be treated as briefs to the Examiner. 
After the issuance of the Examiner's Initial Decision containing his findings and 
conclusions: on all matters at issue in the reopened proceeding, the further pro- 
cedural steps will be governed by the Board's Rules of Practice in Economic . 
Proceedings. In other words, instead of limiting the Examiner's function in 
this matter to making findings of basic facts, Order E-16013 provides for the 
‘normal’ procedure in economic proceedings of an Examiner's Initial Decision con- 
taining findings of basic facts, findings of ultimate facts and conelusions. 
The Court has retained jurisdiction in this matter and the Board's final deci- 
sion in this reopened proceeding is subject to review by the Court. 


Findings of Basic Facts | 
| 


Prior to the Board's decision in the Denver proceeding, supra, American's 


service to San Francisco/Oakland was limited to flights which made stops at 


Tulsa, Dallas or points west thereof. Among other things, this prevented 
nonstop service pecwees New York and San a sac and imposed a considerable 
circuity on American's one-stop operations. 

Although the Board made substantial changes in American's transcontinental 
route arrangements in the Denver case in the year 1955, including, among others, 
a new nonstop service for American between San Francisco/Oakland and Chicago 


and new one-stop service via Chicago between the Bay area in California and 


7 
numerous points on American's system east of edge juattoms. as well as 


San Francisco and Oakland, unsuccessfully sought reconsideration of the Board's 
. decision in that proceeding which denied the carrier nonstop authority between : 
the New York area and the Bay area in Califo z/ Recognizing that a greater + 
part of the Bay area New York traffic would very likely move on nonstop flights 
in the future, American had made vigorous arguments for the nonstop authority. + 
In its own petition for reconsideration in the Denver proceeding, the , 
carrier also joined San Frahcisco and Oakland in the contention that the 
Board's Denver decision discrininated against the two cities in that the Bay 
. area would contime to receive unrestricted transcontinental. service to New 
York from only two carriers, TWA and United, whereas their neighbor city, Lcs 
Angeles, enjoyed such service from three carriers: TWA, United, and American.. 
"This contention was urged upon the Board in spite of the fact that the 


T/ 22 C.A.B. 1178, 1166-1200. 
8/ 22 C.A.B. 1178, 1304-1311. 
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Los Angeles area was then generating substantially more New York traffic than 


the Bay area. Implicit in the arguments presented on reconsideration was the 
further contention that the Bay area's econemic strength and strategic loca- 
tion would increase its traffic-generating ability if nonstop service by a 
third carrier were provide E Moreover, as hereinafter found.in more detail, 

- San Francisco besene _aleoaed during the processing of the nonstop procedding 
under Docket 9: over ites alleged inferior status. to Los Angeles with respect, 
‘to transcontinental service to New York because it was given to understand in 
various ways that its lack of a third nonstop service might result in the inaugu- 
ration of service by jet type aircraft out of Los Angeles before such service 
would begin out of San Francisco. Indeed, the probability of substantially ear= 
lier Jet service for Los Angeles -- an alleged discrimination against San Fran- 

'. edsco which’ eventuelly proved to be unfounded -~ was very effectively used by ; 
American in the early stages of the nonstop proceeding to stir up interest in 
the Bay area in the carrier's proposal for a third nonstop route to New York, 


* 9/ It is not uncommon for a city to claim discrimination vis-a-vis a neigh- 
point in either the volume or pattern of service available in Board route 
proceedings. The right of a city to litigate its relative service or route pat- 
tern. status is well established. Fort Worth Investigation, Order E-12996, Sep- 
tember 23, 1958; Washington-Baltimore Adequacy of Service Investigation, Order 
B-15162, April 29, 1960; and Southern Transcontinental Service Case, Order E-12861, 
August 5, 1958. Cf. Greensboro-High Point Air v. Civil Aeronautics Board, 231 F. 
2d 517 (D.C. Cir. 1956). 


10/ For the sake of brevity, the original proceedings under Docket 921) will 
be referred to herein as the "nonstop proceeding." 


v/ During the early phases of the nonstop proceeding American was expected 
to flying jet aircraft nonstop in transcontinental service before TWA or 
United would get such equipment into service between ‘the West Coast ani New 


* York. 
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Not long after the Board denied its petition to reconsider the Denver 
decision on December 30, 1968, sartoen began discussions within the company 
regarding a possible further proceeding for the removal of the certificate 
restriction on its transcontinental route which would give it nonstop authority 
between San Francisco and New York and other cities in the East. The City and 
County of San Francisco were first contacted by American regarding the problem 
of a new proceeding on the nonstop matter during the early months of 1956. 

The first important post-Denver case meeting of American personnel regard- 
ing the nonstop issue took place at the St. Francis Hotel in San Francisco dure 
ing August 1956. Several of the officers of the airline were in San Francisco 
during that month in 1956 to help with. the company's business in connection 
with the national political convention held in ‘that city during that month. 

No persons other than the carrier's personnel were present at this meeting. 

Among the carrier's officials present at the San Francisco meeting in 
August 1956 were Walter H. Johnson, Vice President of Sales,who is no longer 
with the airline; Charles L. Strickler, an Assistant to the Vice President, 
based in the Washington Affairs office which was then headed by Morris Ship- 
ley, on assistent Yice President of ‘he cerrier; Alfred R. Bone, dr., 

Regional Vice President of the airline, based in Los Angeles; Charles H. 
Startup, who wos: then District Sales Manager of the carrier in San Francisco; 


and Thomas Vi, Barbour, who was then a Public Relations Representative of the 


12/ 22 C.A.B, 1178, 130h. 
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13/ ; 
carrier in the Bay area. The St. Francis Hotel discussion, in the words of 


Mr. Barbour centered generally on what the carrier was "going to do next about 


‘removing the restriction." Numerous opinions were expressed at the meeting 


but no firm plan of action was reached. 


13/ During August 1956, and from that period through June 1958, Strickler 
reported to Shipley in the carrier's Washington Affairs office. Strickler's 
duties during the entire period relevant to this inquiry have been lisison 
work between the carrier and the Civil Aeronautics Board as well as commnity 
affairs activities in all cities served by American, In mid-1958 Shipley was 
transferred to New York and has been serving the carrier there since that time 
as an Assistant Vice President in charge of State and community affairs, Ship- 
ley's successor as head of the Washington Affairs office was Dwight D. Taylor, 
who still held the same position at the time of these reopened hearings} Since 
mid-1958, Strickler had been reporting to Taylor. Taylor assumed the responsi- 
bilities of the Washington Affairs office as an Assistant Vice President but 
became a Vice President of the company in late 1959. Prior to mid-1958, Taylor's 

‘principal résponsibilities were liaison work with Members of Congress and occa- 
sional work with various departments of the Federal Government. After the lat- 
ter date Taylor's responsibilities broadened and included, among other things, - 
duties with respect to the carrier's regulatory problems in general. The Wash- 
ington Affairs office reports directly.to the carrier's headquarters: in| New York. 


Bone served as Regional Vice President of American in Los Angeles during 
the years 1956 through 1959 and up to February 1, 1960. His territory then 
‘inclmded the Bay area. During the foregoing period Bone reported directly to 
the carrier's headquarters in New York, Startup served as Regional Sales Man- 
ager of the carrier in San Francisco during the year 1956 and up to November 
1957. Since the latter date Startup has been an Assistant Vice President of 
Sales in New York. During his term of service in San Francisco, Startup re- 
ported to Bone. Barbour has been in public relations work for American in 
San Francisco since 195), and he had been the carrier's Manager of Public Rela- 
tions in that city during the entire period here under investigation. Barbour 
reported variously to Bone, the Washington Affairs office and the carrier's 
headquarters in New York. 


10331 SA 258 


-16- 


On November 2, 1956, Barbour sent a memorandum to Startup which read 


as follows: 


"Tho following summary of the new CAA: statistics is in start- 
ling and incontrovertible support of the contention that San Fran- 
cisco and Oskland are suffering from discrimination in the denial 
of additional airline services. 


"Maybe we should send it to newspaper editors, editorial writers, 
local congressmen, public utilities officials, business firms, civic 
leaders, and any others whose support we may desire, 


"Although our program toward elimination of the restriction doesn't 
start right away, the subject matter is news at the moment, and should 
be brought to the attention of newsmen before it is too old (probably 
right after the election). Other efforts, of course, can wait until 
Spring." 


As of the. date of the above memorandum, Barbour had no specific plen for 
implementing his suggestions to Startup. The memorandum was written on the as- 
sumption that either San Francisco or the carrier would soon do something 
about asking “cr'a new proceeding on the nonstop issue. Barbour made this as- 
sumption becouse of the considerable dissatisfaction which then prevailed in 


the Bay area over the Board's decision in the Denver proceeding. There is 


nothing in the record to demonstrate that in using the clause uwhose support we 


may desire" in the third paragraph of the above memorandum, Barbour intended in 


late 1956 any more than "support" for a request to the Board for a. new nonstop 


procee 


: 14/ Shipley also called attention to the CAA publication showing some decline 
in commercial aircraft operations at San Francisco in a memorandum to Startup 
dated November 9, 1956. However, Shipley, who was closer to company policy on 
such matters than Barbour, was frank in stating the carrier's desire to have Sen 
Francisco's support on the merits of its application for a third nonstop. Among 
-other things, Shipley's memorandum to Startup states ‘as follows: "Our basic ob- 
dective at this time, as you know, is to convince the people that there is good 
basis on the merits for supporting American specifically rather then just a plea 
for additional service." 
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The next mecting of American personnel regarding the nonstop problem 
took place in Los Angeles on February , 1957. The occasion on that date| was 
the dedication of a new American maintenance facility for jet equipment at the 
Los Angeles International Airport. This second meeting was attended by C,W. 
Jacob, who for the past eight years has occupied the position of Senior Vice 
President and Secretary of American; Howard C, Westwood, Counsel for the bare 
rier; Rex Smith, then former Vice President of Public Relations for American 

and Messrs. Shipley, Strickler, Bone and startup. Jacob had been receiving 
reports in his office throughout the year 1956 that San Francisco was very 
anxious to move ahead with a proceeding to obtain a third nonstop service to 


New vor. 2/ 


A firm decision was made by American at the Los Angeles meeting of Feb- 


ruary , 1957, on taking some action to seek relief from the restriction which 
limited the carrier's flights between Sen Francisco and New York to a one-step 
service, Jacob directed Shipley and Strickler to go to San Francieco at |an 
early date to talk this matter over with the officials of the city and possibly 
‘its Chamber of Commerce and other agencies. Seyond asking Shipley and Strick- 
ler to find out if San Francisco would initiate action on its own to activate 

a new nonstop proceeding, Shipley and Strickler received no specific instruc- 
tions as to whom they were to have discussions with in the Bay area. However, 
Jacob did authorize Shipley and Strickler to inform San Francisco that American 


15/ Jacob at all times relevant herein had supervisory and executive eae 
diction over the Washington Affairs office and its pie eer 
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would initiate appropriate action to activate the nonstop proceeding if the 

City woulda not.' Moreover, Strickler was authorized to offer the officials of 

San Francisco any available economic data that might help the City in moving 

ahead on the nonstop issue, Finally, Strickler wes authorized by Jacob to do 

what he could in publicising the carrier and promoting its interest in the Bay 
- area. 

Jacob met with the personnel of the carrier's Washington Affairs office, 
particularly Messrs. Shipley, Taylor, and Strickler, on many other occasions 
during the years 1957 through 1959. At times, the carrier's lawyers were 
present at such meetings. For the most part, these meetings took place either 
in Washington or in the carrier's headquarters in New York. In addition to 
other regulatory matters involving government ‘agencies, the New York-San Fran- 
cisco nonstop issue was discussed from time to time. 

No specific instructions were given to Shipley, Taylor or Strickler by 
Jacob with regard to the observance of the Board's Rules prior to the time 
the nonstop issue was set for formal hearing. After the matter was set for 

“nearing, Jacob felt the nonstop case acquired a "new posture". About that time “ 
Jacob cautioned his subordinates in the Washington Affairs office about making 
sure the Board's Rules were observed. However, Jacob was of the mind that even 
the latter instructions were not really necessary because the Weshington Affaire” 
personnel were experienced and bad as much awareness of the Board's Rules as he | 


did. Except for certain minor details, Jacob wholeheartedly approved of the 


activities engaged in by Messrs. Shipley, Taylor and Strickler during the 


entire course of the nonstop proceedings 


Jacob received status reports on the progress ‘of the nonstop proceeding 
from time to time from Shipley, Taylor and Strickler. In the majority of the 
’ cases these reports were verbal rather than written, 7 

Pursuant to the instructions from Jacob, both Shipley and Strickler went 
to San Francisco during the letter part of February 1957. During this visit 
- or soon thereafter these two representatives of the carrier called on George 
Christopher, the Mayor of the City and County of San Francisco; Joseph W. 
Martin, Jr., then Chairman of the Public Utilities Commission of the city 
and County of ‘Sen fteoee ce R. Holm, City Attorney of the City 
County of San Francisco; and Frank J. Needles, Deputy City Attorney of) the 
City and County of San Francisco, Needles has long served as Counsel for the 
City and County in aviation matters. 

Following his initial visit in 1957, Shipley made three other trips to 
San Francisco during that year from his Washington office and three such trips . 
during the year 1958. Shipley made no trips to San Francisco, during the year 
1959. Inclusive of his February 1957 trip to San Francisco, Strickler made 
over 30 round trips to that City from his Washington office during the years 


1957, 1958 and 1959. Eleven of Mr. Strickler's trips to San Francisco were 


made in the year 1957; twelve were made during the year 1958; and eight trips 
were made during the year 1959. Although Shipley and Strickler transacted 


other company business during their visits to San Francisco, a substantial 


pert of their activities in San Francisco during the years just noted 


16/. The Public Utilities Commission of the City and County of San’ Francisco 
hereinafter will be.referred to as the "PUC." 
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related to publicising the carrier in that area in general and the pursuit of 
_the cerrier's interest in the nonstop proceeding in perticular. Taylor made 


only one trip to San Francisco during the period involved in this inguiry but 


this journey of Taylor's was concerned with company business other than the 


nonstop problem, 

The PUC is an official agency of the City and County of San Francisco 
through which the City and County operates its airport and participates in 
proceedings before the Civil Aeronautics Board and other regulatory tribunals. 
The City and County make no important decisions regarding aviation matters ex- 
cept after approval of the PUC, During the February 1957 visit to San Fran- 
cisco, Shipley and Strickler requested that the City and County of San Fran- 

‘cisco file a motion with the Civil Aeronautics Board asking the Board to sever” 
and set down for immediate hearing the San Francisco-New York portion of Ameri- 
can's application in Docket 5903. The City and County were also requested at 
the same time to indicate their preference for American as the third nonstop 
‘carrier. The City and County, through Joseph W. Martin, dr., Chairman of the 
S,rejected both of American's requests. San Francisco was interested in 
having such a motion filed but it wanted the carrier to file it. As of Feb- 
ruary, 1957, the City and County were more interested in getting a  hesring on 
the nonstop desve than in the choice of the carrier if a third nonstop rovte 


were to be authorized. 
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Following the rejection by San Francisco of American's request that the 
City and County file the motion for severance and an expedited hearing, Ship- 
ley and Strickler told PUC that the carrier would file such a motion and urged 
the PUC to support the motion by eppropriate answer. In approaching the of- 
ficials of San Francisco with regard to the motion on their part for the acti- 
vation of such a proceeding and in supporting American as the preferred car- 
rier for the third nonstop service, Shipley and Strickler were armed with yar- 
ous statistical analyses which, among other things, outlined San Francisco's 
existing transcontinental services, a comparison of the services of Los Angeles 
to and from the New York area with similar services provided for the Bay area, 


the advantages of Los Angeles over San Francisco in the mumber of schedules to 
- | 


r | 
and from the New York area, and the alleged inevitability of the eventual ¢hoice 
| 


of American as the logical third nonstop carrier between the Bay’ area and the 
New York area. Moreover, after informing the officials of San Francisco that 
the carrier would file the motion for severance and an expedited hearing, Ship- 
ley and Strickler offered to help San Francisco with the preparation of their 
answer supporting American's neces 
Upon being informed that American would file the motion ree severance 
and an expedited hearing, San Francisco readily agreed to support such a motion. 
In these circumstances, the carrier on May 3, 1957, filed with the Board a 


motion requesting that there be severed out of its old 1953 application in 


17/ In addition to Shipley and Strickler, the initisl meetings of the 
carrier with the PUC were attended by Bone of American and General F. 3. 
Butler, Manager of the San Francisco International Airport at that time. 
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Docket 5903 the issue of New York-San Francisco nonstop service and that an 


expedited hearing be held on this single issue. At that time American was 
the only carrier having an application for such service, 
Shortly after the filing of American's motion of May 3, 1957, the PUC of 

’ the City and County of San Francisco met in formal meeting on May 7, 1957, and 
voted unanimously by resolution to support American's motion for severance and 
an expedited hearing. Prior to taking the vote on the matter, the PUC in an 
open meeting heard representatives of American, TWA snd United argue for or 
against the proposed resolution of PUC which would authorize the City and 
County of San Francisco to file an answer and motion with the Civil Aeronautics 
Board in support of American's motion for an immediate hearing on the nonstop 
portion of American's application in Docket 5903. The same resolution also re- 
quested that the Board of Supervisors of the City and County of San Francisco 
‘edopt a resolution urging the Board to acbivate &@ new proceeding on eee 
issue. . The resolution idecstiaciey the PuC further stated that copies of its 
resolution be furnished to the Mayor of the City and County of San Francisco, 
the United States Senators from California, Congressmen from the San Francisco 
metropolitan area, and all other interested parties, and that they be requested 
to support San Francisco in acgunette Board to set down for immediate hearing 
that portion of Docket 5903 proposing Gan Prenciacoctewivork nonstop Be etal: 


18/ The PUC adopted a second resolution on or about May 7, 1957, which re- 
quested the San Francisco Chamber of Commerce to endorse the action of the PUC 
with respect to American's motion and to urge all other Chambers of Commerce in 
Central and Northern California to participate in San Francisco's efforts to 


obtain an early hearing on American's nonstop proposal. 
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Having participated in hearings on the proposed resolution of the PUC sup- 
porting American's motion, TWA and United thus acquired knowledge of San|Fran- 
cisco's plan to solicit support for an expedited hearing on the nonstop issue. 
Moreover, American's proposal for an expedited hearing on the nonstop ‘Gesve 

_was informally discussed with representatives of TWA and United as well as 
American by Mayor Christopher of San Francisco and by Chairman Martin of] the 
PUC of the City and County of San Francisco prior to the filing of American's 


motion on May 3, 1957. 


On May 7, 1957, San Francisco, through its PUC, adopted an answer in sup- 
1 


port of the motion of American. On May 20, 1957, the Port of New York Author- 
ity and the Port of Oakland filed an answer in support of the carrier's motion 
to sever end expedite, Answers of United and TWA in eae oe to the motion 
of American were filed with the Board on May 27 and 28, 1957, respectively. 
The filing of American's motion for severance and expedition on May; 3, 
1957, and the answers thereto, were followed by a groundswell of activity in 
behalf of the carrier in Northern California, In addition to mmerous persons, 
prominent in either private or public affairs in the Bay area, various Civic. 
organizations Joined in the demand for an immediate hearing on the nonstop is- 
sue. The clamor for such a hearing was fanned by news stories and Saas 
which began to appear in the press of the Bay area soon after the filing of 


American's motion. 


19/ The answer of San Francisco was filed with the Board on May 13, 1957. 
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On Hay 1, 1957, Strickler sent a memorandum to both Startup and Barbour 
which read in major part as follows: 


"You probably have already done so but if not may we suggest that, in 
connection with the press, civic and public relations program we dis- 
cussed last week, thought be given to the preparation of a complete 
list of associations, groups, chambers of commerce, newspapers and 
other publications in San Francisco/Oskland and the surrounding cities 
and counties that we should call on. 


“Tt would also save time if we knew in advance the person or persons to 
see in the places of contact. If this can be done we should be in a 
better position when we sit down next Wednesday to block out our program 
and make specific assignments to the members of our group." 


Copies of the above memorandum were sent to Shipley, Bone and Burck H. : 


Gaith. On May 8, 1957, Strickler met with Barbour, Startup end Burck H, Smith 


in San Francisco to make the contemplated assignments 6f personal activities 
; of each man in the group. 

Strickler assumed the overall charge of the carrier's activities with 
regard to the nonstop proceeding in the Bay area; Barbour was to continue with 
his responsibility of getting favorable publicity for the carrier on the non- 
‘ghee problem; Bone was to contact various business groups in San Francisco on 
the same question; Startup was requested to contact the chambers or associations 
of commerce in the outlying cities in the Bay area; and Burck Smith, who was 
then a Regional Director of State and Commnity Affairs stationed at Los Angeles, 
was given a briefing on the carrier's plans with respect to enlisting support 


for its request for an expedited hearing on the nonstop issue but was not given 
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20, 
any specific assignment at that tame” comprehensive file on the important 


citizens of San Francisco, both in public and private life, was compiled by 
the carrier's San Francisco office sometime during the first part of May 1957. 
This list of persons was discussed at the meeting Strickler had with his as- 
sociates on May 8, 1957. The carrier's San Teescteco office also carefully 
compiled a, so-called "eldp book," showing the progress of the nonstop pro- 
ceeding, including, among other things, ‘a record of pertinent news stories and 
newspaper editorials, the various persons contacted, and the nature of the re- 
action to American's request for an early hearing on the nonstop issue, 
Meanwhile, after the filing of American's motion, Taylor, who was| then 
the carrier's liaison man with the Congress in Washington, visited: various of- 
fices of Members of Congress frdm both the California and New York areas to 
inform them’ of the carrier's filing. It has long been the carrier's policy to 
inform Members of Congress of any important: new route applications which might 


affect the constituents of those Members. At this stage of the proceeding, 


Taylor was of the mind that the filing of the carrier's motion was purely a 


procedural matter and that it was wholly appropriate for him to advise Members - 
of Congress from the California and New York areas of Anerican's request to the 
Board for an expedited hearing in the nonstop matter. In several instances 
Taylor was requested by a Menber of Congress to supply a copy of American's 
motion and answers thereto. Taylor complied with such requests. In the event 


ET 


20/ A short time after May 8, 1957, meeting Smith contacted the Chamber of 
Commerce at Sacramento’ in the interest of American's motion at the suggestion 


of Strickler. Smith made frequent trips to Sacramento in the course of his:: 
regular duties with the airline. 


a Congressman asked Taylor what the Congressman could do to help, Taylor 
would tell the Congressnon to take such steps as the Congressman thought op- 
propriate. Taylor \did not think that a letter by the Congressmzn to the Boarc 
at this point in the proceeding would be inappropriate. In almost every in- 
stance, the Members of Congress contacted by Taylor after the filing of Ameri- 
Sante motion wrote letters to the Board during June 1957 in support of the 
carrier's motion for an expedited hearing. Copies of such letters were not 

_ served upon TWA or United. 

Congressional contacts of the kind just described were then not peculiar 


to American Airlines. Other air carriers have engaged in similar activities in 


‘Congressional offices in the past. 

Several of the activities of American and of San Francisco regarding the 
nonstop problem which followed the filing of American's motion on May 3, 1957, 
were already in the advanced planning stage at the time the motion was filed. 
Thus, the prospective action of the PUC on a resolution adopted Se May 7, 1957, 


approving the filing of the answer of Sun Francisco in support of American's 


2/ 


notion, was known to Startup on or before May 6, 1957. Similarly, sometime 


2/ In a8 memorandum to Jacob dated May 6, 1957, copies of which were sent to 
Shipley and Bone, Startup called Jacob's attention to an'editorial appearing in 
the San Francisco Chronicle and to another appearing in the San Francisco Call- 
Bulletin on the same day, both in support of American's motion, and then advised 
Jacob as follows: 
"Tomorrow (Tuesday, May 7th), the Public Utilities Commission will act on a 
resolution 'Directing the filing of an answer and motion with the Civil Aeronau- 
ties Board supporting the motion of American Airlines to sever and set down for 
immediate hearing the San Francisco-New York nonstop portion of the application 
under Docket 5903, the Commission believing that San Francisco is entitled to 2 
third nonstop air service between San Francisco and New York; requesting the Ronre 
of Supervisors to adopt a resolution in furtherance of the motion; copies of Gom- 
4ssion's resolution to oe furnished Honorable Mayor George Christopher, state sen- 
ators, congressmen from the Bay Area and other interested parties.' " . 
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prior to the filing of American's motion and the adoption of the aforesaid 
position ty the PUC, Needles, Deputy City Attorney of Sen Francisco, prepared 

a draft form of a ‘Proposed resolution cdeianeine in the action of the PUC tor 
use by the Boards of Supervisors of 13 counties in Northern California, plus 

the draft of a letter of transmittal in behalf of George Christopher, Mayor of 
the City and County of San Francisco. . The Mayor's letter and the draft of the 
proposed resolution, doth of which were prepared on or about May 2, 1957, were 
sent by the Mayor to various Boards of Supervisors of the counties in and around 
the Bay area, As proposed by Mayor Christopher, a number of the counties adopted 
resolutions through their Boards of Supervisors patterned after the proposed 


draft which was sent to them by the Mayor of Sen Francisco and such resolutions 


were filed with the Civil Aeronautics Board during the months of May and June 
1957, either through Mayor Christopher's office or directly to the Board, Mayor 
Christopher also contacted various Members of Congress from the State of cali 
fornia seeking their cocperation and support for an expedited hearing on the 
nonstop issue. | 
On May 1h, 1957, the Transportation Committee of the San Francisco Chamber 
of Commerce held a meeting at the jnvitation of Charles C. Miller, Manager of 
the Transportation Department of that Chamber, in order to help the Chanber de- 
cide whether or not it should support the City and County of San Francisco in 
accordance with the resolution of its PUC which endorsed the motion of| American. 
The aforesaid Transportation Cauatees consists of 43 members representing each 


of the various transport industries in the Bay area, ine] uding, among others, 
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the airlines engaged in air service to and from that area. Ae in the case of 
civic organizations in other cities in other route proceedings before the Civil 
Aeronautics Board, the May Ly meeting was sort of @ preliminary hearing to aid 
the Chamber of Commerce in deciding on the course to follow regarding the pro- 
posed new nonstop proceeding. Representatives of American, TWA, United and of 
other carriers were present at the meeting. After presentations by several air 
carriers both for and against an expedited hearing on the nonstop issue, the 
Transportation Committee of the San Francisco Chamber of Commerce agreed to 
support the motion of American and the resclntion of the San Francisco PUC for 
an expedited hearing. The Board of Directors of the Sen Francisco Chamber of 
Commerce approved the Comnittee's recommendation. By a letter dated May 2h, 
1957, and addressed to the Chairmen of the Civil Aeronautics Board, the Sen 
Francisco Chamber of Commerce, through the foregoing action of its Board of 
Directors, expressed support of the efforts of the PUC to obtain an expedited 
hearing on the nonstop eae 

The Chamber of Commerce of San Francisco generally works very closely with 


‘City Hall in that City. regarding applications for new or additional air service, 


—————— 


22/ The above letter was signed by E. D. Maloney, President of the San Fran- 
cisco Chamber of Commerce, and it was filed with the Civil Aeronautics Board on 4 
May 27, 1957. The San Francisco Chamber of Commerce then made clear that its 
action at that time was limited to the matter of an expedited hearing and was not 
to be construed_as an expression of preference for any particular carrier. The : 
Chamber did request, however, that its letter of May 2h, 1957, be made part of the 
record in Docket 5903. “ 
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and copies of the City's communications to the Civil Aeronautics Board regard- 
ing the nonstop proceeding during the May 1957 period were in each ous forwarded 
to Charles C, Miller, Manager of the Transportation Department of the San Fran- 
cisco Chamber of Commerce, And, following the standard procedure of the Chamber 
of Commerce in matters of this kind, the Chamber sent copies of its May 2 let- 
ter to the two United States Senators then representing the State of California 
and to certain members of the House of Representatives in Washington represent- 
ing the Bay area. While copies of the May 2h letter were not served upon TWA 
or United, the two carriers were aware of the action of the San Francisco Chan- 
ber of Commerce endorsing the resolution of the PU of that City which fevored 
an expedited Ts, 
The Sen Francisco Chamber of Commerce did not solicit support for American's 
motion of May 3, 1957, from essociations or chambers of commerce in the outlying 
commnities of the Bay area. But, as ienstrateas found, the San Francisco 
Chamber of Commerce did solicit statements supporting a third nonstop service 


from such organizations after the hearings in the case were completed, This 


latter activity of the San Francisco Chamber of Commerce was Froper and Lawful. 


In a letter dated May 29, 1957,: and filed with the Board on June 3, 1957, 


_ Mayor Christopher of San Francisco made extensive comments on the answers filed 


23/ Immediately prior to the favorable action on American's motion taken by 
the San Francisco Chamber of Commerce, the Mayor of San Francisco sent the 
Board a letter dated May 21, 1957, with copies of resolutions of numerous muni- 
cipalities and civic groups in the Bay area taking similar action. The latter 
letter and its enclosures were received by the Board on May 27, 1957. 
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and copies of the City's commmnications to the Civil Aeronautics Board regard- 
ing the nonstop proceeding during the May 1957 period were in each case forwarded 
to Charles C, Miller, Manager of the Transportation Department of the San Fran- 
cisco Chamber of Commerce. And, following the etandard procedure of the Chamber 
of Commerce in matters of this kind, the Chamber sent copies of its May 2h let- 
ter to the two United States Senators then representing the State of California 
and to certain members of the House of Representatives in Washington represent 
ing the Bay area. While copies of the May 2h letter were not served upon TWA 

or United, the two carriers were aware of the action of the San Francisco Cham- 


ber of Commerce endorsing the resolution of the PUC of that City which favored 
: 2 
an expedited hearing. 


The Sen Francisco Chamber of Commerce did not solicit support for American's 


motion of May 3, 1957, from associations or chambers of commerce in the outlying 


communities of the Bay area, But, as hereinafter found, the San Francisco 
Chamber of Commerce did solicit statements supporting a third nonstop service 
from such organisations after the hearings in the case were completed. This 
“latter activity of the San Frencieco Chamber of Connerce was Froper and lawful, 
In @ letter dated May 29, 1957, and filed with the Board on June 3, 1957, 


. Mayor Christopher of San Francisco made extensive comments on the answers filed 


23/ Immediately prior to the favorable action on American's motion taken by 
the San Francisco Chamber of Commerce, the Mayor of San Francisco sent the 
Board a letter dated May 21, 1957, with copies of resolutions of numerous mni- 
cipalities and civic groups in the Bay area teking similar action. The latter 
letter and its enclosures were received by the Board on May 27, 1957. | 
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by Twi and United to American's motion of May 3, 1957, The Mayor then again 
requested an immediate hearing on American's ‘proposal for nonstop service. The 
letter of May 29, 1957, of San Francisco was served on American, TWA, United and 
the Port of New York Authority. But the letter enclosed a long list of persons 
cr organizations which had already written to the Board regarding the need for 
an early hearing. | In his letter of May 29, 1957, the Mayor called attention to 
the earlier correspondence to the Board by California State officials, Members 
of Congress, municipalities and chambers of commerce in the Bay area, and the 
San Francisco Labor Council. 

On June 3, 1957, Congressman aad wrote a letter to Mayor Christopher 
in which he stated in part os follows: 

"In addition to these matters, I am continuing to work on the 


CAB to grant a hearing on the oo Airlines nonstop San Francisco- 
New York application." ‘ 


Copies of Congressman Shelley's letter of June 3, 1957 to the Mayor were sent to 


four prominent civic leaders in the Bay area. 

In addition to contacting various civic leaders in the Bay area, Strickler 
‘and Bone decided to contact business groups and the chambers of commerce of the 
outlying communities in the Bay area. As already noted, responsibility for the 
latter contacts was placed largely upon Startup and his sales personnel in those 
commnities, These contacts began about mid-May 1957. -In accordance with in- 
structions. from Strickler and Bone, Startup asked his zone managers and his sales 
people to get in touch with the various chambers of commerce in the Bay area with 


the view of asking them to adopt resolutions in support of American's motion for 
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severance and an expedited hearing. These instructions contemplated suggestions 


to those chambers as to the type of resolution to be proposed and the mailing of 
| 
| 


isuch resolution to the Civil Aeronautics Board and to interested Members of Cor- 
gress from the State of California. Following this activity, there were filed 
with the Civil Aeronautics Board resolutions by the Chambers of Commerce of Ala- 
meda, Burlingame, Hayward, Mill Valley, Richmond and other outlying commni- 
ties. These resolutions as filed with the Civil Aeronautics Board were jin some 
icases almost identical in form and were either drafted by an employee of Ameri- 
ican or followed the pattern of a draft furnished the respective chambers of com- 
merce by a representative of the carrier. 
Among the civic groups in the Bay area interested in the nonstop|matter 
was the Downtown Association of San ieee On May 8, 1957, the Downtown 
‘Association through its Board of Directors adopted a resolution urging. the need 
of a third nonstop service to New York and transmitted that resolution to the 
‘Civil Aeronautics Board through Mayor Christopher. 


5 24/ After the filing of the letter of May 24, 1957, of the San Francisco 


Chamber of Commerce with the Civil Aeronautics Board, the sales representatives 
of American in some cases used the letter-form of resolution filed by the San 
Francisco Chamber of Commerce in their approaches to the outlying area chambers 
of commerce. 
| 
25/ The Downtown Association of San Francisco is a nonprofit civic associa- 
‘tion devoted to the economic development of the City of San Francisco. |Its mem= 
‘bership encompasses substantially all of the significant business, commercial 
‘and financial interests of that City. 
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The correspondence of the Downtown Association after the adoption of 
the resolution of May 8, 1957, followed the usual pattern used by this civic 
organization during the course of many new route cases. Copies of its resolu- yj 
tion were sent to Mayor Christopher, Bay area municipalities, Senators Knowland 
and Kuchel, Congressmen Mailliard and Shelley, as well as to other Congressmen 
from the State of California. The information available to the Downtown Associa-,, 
tion regarding the nonstop proceeding was contained in a "memorandum to editors” 
which had been prepared by Barbour for the daily press of the Bay area and which 
summarized in considerable detail the history of the nonstop issue, San Francisco 
position with respect to another nonstop proceeding, the probability of jet serv- 
ice in the San Francisco-New York market, and the position of American in its 
struggle for a new nonstop proceeding. 

Although he had been contacted by Shipley prior to May 3, 1957, the Manage 
of the Downtown Association, Thomas Gray, took further steps on his own in discus- 
sing the nonstop problem with a representative of American after he saw a story 
in the San Francisco press on the filing of American's motion of May 3, 1957. 

At about the same date Gray asked Barbour for information on the nonstop problem 
and Barbour responded by giving Gray the “memorandum to editors" noted above. It 
was dated April 30, 1957, and received by Gray on May 3, 1957. " 

The communications of the Downtown Association reviewed above were sent 


prior to the Board's order granting a hearing in the nonstop case. The Associa- 


tion's resolution of May 8, 1957, however, supported American's candidacy for 


the third nonstop route, since it urged "the Civil Aeronautics Board to consider 
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\ | and act promptly and favorably on the most recent application of American 

| Airlines." As already stated, the resolution of the Downtown Assogiation of 

' May 8, 1957, was passed by its Board of Directors, Both Gray and President 

' Albert B. Schlesinger of the Association were vague in their testimony as to 

' whether or not there was an informal hearing at which American, TWA and United 
appeared before the Board of Directors prior to the adoption of the resolution. 
But the record is clear that some time prior to the eaoticn of the resolution 
representatives of American as well as of TWA and United had been in contact 
with either the officers or directors of the Downtown Association and argued 
for or against the adoption of the resolution. After the initial resolution 
supporting a hearing was adopted on May 8, 1957, the Downtown Association was 
confronted with opposition to the Association's contimuing participation in the 
nonstop proceeding after the Board granted a hearing. Strong opposition to 
participation by the Association in the hearings on the nonstop issue was voiced 
to the Board of Directors of the Association by Warren Burke, a representative of 
United stationed in San Francisco, The very fact that the Association heard 
Burke on this question and debated the advisability of continuing participation 
in the nonstop case is evidence of United's power in the business community of 


the Bay area. 


During the period between May 3, 1957, and June 26, 1957, the Board re- 


ceived communications from several travel agents urging an expedited hearing on 
American's nonstop proposal. In addition to contacting chambers of commerce and 


various large users of air traffic in the Bay area, American's sales 
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representatives also contacted several ticket agents; but the record is some- 


what confused a8 to whether the carrier asked its sales people to call on 
travel agents in the Bay area during the early phases of the nonstop matter. 
Thus, in the early part of May, 1957, a sales representative of Ameri- 

‘can discussed the proposed nonstop proceeding with one of the co-owners of 
Andrews Travel Agency in Berkley, California. As a result of this discussion 
Mr. Andrews of the Andrews. Travel Agency eave a letter dated May 2h, 1957, 

with the heading or salutation "To whom It May Concern,” exprevsing the hope 
that favorable consideration would be given to the establishment of another 
nonstop service between San Francisco and New York. . This letter was sent to the 
Civil Aeronautics Board and received by the Board on qune 6, 1957. Copies of 
the same letter were also sent by Andrews to representatives in Congress from: 
Andrews! district, as well as to the two United States Senators representing the 
State of California at that time. Another sales representative of fawethan con= 
tacted the Contra Costa Travel Service at Concord, California, and after the dis- 
cussion with that representative, Contre. Coste: sent a wire, under date of May 15, 
1957, to a Member of Congress from Northern Californie advising the Congressman: 
that the travel agency supported the motion 6f American Airlines for an early. 
hearing on the nonstop issue, as well as advice to the further effect that the 
Bay area was entitled to a third nonstop service to New York. In a letter dated 
May 23, 1957, that Congressman wrote to the Civil Aeronautics Board in which he 
transmitted the wire of the Contra Costa Travel Service and "inquired of the 


Board what steps could be taken to expedite the nonstop proposal of Docket 5903. 
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The Congressman's letter was received by the Board on May 24, 1957, and| this 
(letter, along with the attached wire of the Contra Costa Travel eerie! was 

‘placed in the correspondence file of Docket 5903. At about the same time the 
Charles Travel Service of Stockton, California, was contacted by a sales rep- 
resentative of American on the matter of the proposed nonstop proceeding. As 
a result of this latter contact, John Charles, Jr., of the Charles Travel 
Service, wrote to the Chairman of the Civil Aeronautics Board by a letter 
idated May 21, 1957, urging the Board to grant American's motion of May 3, 
‘1957. This letter was received by the Board on May 27, 1957, and it was also 
‘placed in the correspondence file of Docket eee In urging the Board to 

grant American's motion, the letter of the Charles Travel Service stated that 


iAmerican would inaugurate transcontinental jet transport service before| any of 


‘the two carriers that were then in the San Francisco-New York market would be 


able to begin such service. As a matter of fact, the sales representatives of 


American were using the argument that American would have at least six months' 
‘lead on TWA in inaugurating jet transport service to and from the West Coast 


‘in their various contacts for enlisting support of American's motion of! May 3, 


In a letter dated May 22, 1957, and received by the Board on May 27, 1957, 
‘Merritt Greene of Travel Advisors of San Jose, California, urged the Board to 


give early consideration to American's application for the third nonstop service. 


26/ Sales representatives of American carried with them the names and 
iaddresses of each Member of the Civil Aeronautics Board in making their) contacts 
in the Bay area, 


27/ In point of fact, TWA actually inaugurated jet service out of San 
‘Francisco two days before American did. 


The record is unclear as to Whether or not & representative of American in- 
spired or prompted the writing of Greene’s letter. 


Bven if it assumed that American's management did not request its sales 


representatives to contact travel agents in the Bay area prior to the activa~ 


tion of the nonstop case, the activities of its sales people in California 

must be imputed to the carrier. It is a fair inference from the facts relat- 
ing to the travel agents’ scausiatestone to say that at least Startup was aware 
of what the carrier's sales people were doing with respect to travel agents in 
the Bay area, To the extent that Startup’s testimony denies knowledge of con- 
tacts with travel agents in the Bay area by haecican*s sales personnel during 
Hay, 1957, such testimony is not eredited. It is here found as a fact that at 
least the Andrews’ communication to the Board was tie result of a direct result 
of solicitation on the part of American. Moreover, there is a strong probability 


that the Charles’ communication of May 21, 1957, to the Board was also inspired 
20/ : ities 

by American. 

—_—— 


2¢/ Charlies Travel Service was contacted by Richard Dominiak, a sales tcprc+ 
sentative of American, some time after May 3, 1957. Prioz to seeing Charles, 
Dominial visited Clarence ii, Shy, Director of Aviation of San Joaquin County at 
Stockton, California, and asked for the support of San Joaquin County in the non~- 
stop matter. A resolution of San Joaquin County dated May 27, 1957, in support 
of an ixmediate hearing on American's proposal was filed with the Board on Junc 
6, 1957, Dominiak advised Charles of his visit to Shy and the Stockton Chamber 
of commerce and the seasons for those visits. The technical information con- 
tained in the Charlcs' communication of May 21, 1957, +o the Doard was furnisied 
to Charles by Dominiak. Charlies also received the nance of each Soard member anc 
the address of the Loard fron Doniniak. While Dominiak did not recall asking 
Charlies to do anything, there are obvious inconsistencies in Dominiak's testinon, 
regarding his efforts to obtain support: for American's motion from travel accents 
ané Chanbers of commerce in the Bay arca. Doniniak's denial of his solicitatiy y 
o£ support from Caarles cannot in all respects be credited. 
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There is further evidence in the record that during the year 1957, 
prior to the activation of the nonstop proceeding, one of American's sales 
representatives in the New York areca discussed American's nonstop propogal 
with four travel agents in ‘that territory, three of whom were asked to write 
their Congressuen with regard to the matter, This American sales representa- 
tive was not acting under specific instructions from his superiors, As jhere- 
inafter shotm, however, this and other sales representatives of the carrier 
solicited certain travel agents in the New York area in the early part of the 
year 1959 to have those agents write Members of Congress requesting the| latter 
to appear at oral argument, The solicitations made cf travel sgents in|.1959 
resulted from specific instructions from the carrier. | 

As in the case of TWA and United, American maintains a rather exclusive 
club arrangement whose membership is limited for the most part to large users 
of air transportation via American Airlines, The carrier calls its club the 
"Adnirals crud. the major purpose of the club is to provide the large sare 
of air transportation a little more comfortavle facilities than the usual aire 
port terminal waiting room while the passenger is awaiting the departure of a 
‘£light. The record, however, reveals that Amcrican has been using its ¢lub 
for ‘purposes other than providing a more comfortable waiting room for pro~ 
spective departecs on the carrier's flights, It has in a number of cases con- 


missioned "Admirals" in its "Flagship Fleet" on the. basis of a person's! rela- 


tive importance in his home community. 


29/ ‘TAA and United call their clubs the “Ambassador Club" and the 
"100, 600-iile Club", respectively, 
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Recommendations for an "Admiral" appointment are.generally made by the 
carrier's corporate officials, although other employees of the carrier also 
make such elcmmbbtabionns These recommendations are usually approved by the 
District Sales Manager of the appointeé's. home town and by action of the 
“Admiralty Board" of the auras, Miustrative of the lengths to which Amer- 
ican has gone in commissioning "Admirals" of its "Flagship Fleet" and latching 
on to high-ranking civic, industrial and legislative leaders. is the case of one 
Eveleth E. Hayden, Recoumended for an "Admiral's appointment in May, 1957, 
Hayden received his commission as an "Admiral" in the "Flagship Fleet" in 
pacers 1957. Hayden had never traveled on American Airlines in his life. He 
was recommended for an "Admiral's" appointment by the sales representative of 
American in the City of Oakland on the following grounds: 


". . . - because the nature of his work for the major firms 
in Alameda County, Mr. Hayden is well acquainted with both legis- 
lative and civic leaders. Mr. Hayden has been of considerable 
assistance with every docket before the CAB -- giving support 
for AAL. He has enlisted the aid of: all manufacturing associa~ 
tions in Alameda and Contra Costa Counties for Docket No. 5903." 


Of course, not all of the "Admiral" appointees of American fail to use the 


‘carrier's services, On the contrary, in the great majority of cases the "Ad- 
miral" appointees are frequent passengers on American's flights. And in the 
case of Hayden the stated grounds for his appointment as an "Admiral" were 
somewhat exaggerated. Hayden became acquainted with American's nonstop ap- 
plication in early May, 1957; he distributed a copy of a resolution adopted 
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30/, 
by Alamede County Industries to other trade organizations in the Bay areas and 


he urged those trade organizations to consider taking similar action with 
respect to American's nonstop application. The Alameda resolution was in the 
language of a form resolution distributed by American. Scectwetoon almost 
identical to the Alameda resolution were also sent to the Board and varipus 
Members of Congress by the Berkeley Manufacturers Association, Berkeley, Cali- 
fornia; Washington Township Industries, Inc., Frednond, Californias ante 
San Leandro Chamber of Commerce, San Leandro, California. | 
At the time Shipley and Strickler made their joint visit ae San Francisco 
in February 1957, to get the ball rolling on the Teas campaign to interest 
both the private business and public office sectors ot the Bay area commnsty 
in support of an expeditious hearing on the nonstop <apies there already existed 
a general understanding as to what Berbour's role would be in this particular 
endeavor of the carrier. This role was quite accurately defined in Barbour's 
memorandum to Strickler of November 2, 1956, as hereinbefore set forth. Barbour's 
function with respect to the proposed new nonstop proceeding was really|a con- 
tinuation of Barbour's activities in the San Francisco area: in connection with 
American's application for various oats extensions and adjustments, including 
the proposed nonstop authority between San Francisco/Oaklend and New York/Newark, 
as litigated in the Denver proceeding. 


nan, 


30/ Hayden is secretary of Alameda County Industries, Inc., which is a trade 
association in the Oakland area, The Alameda resolution supporting a non- 
stop service between San Francisco and New York was adopted on May 22, 1957 and 
filed with the Board shortly thereafter. Copies of the Alameda resolution were 


also furnished to certain Members of Congress from California. 
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‘Barbour had furnished each of the daily newspapers of San Francisco a 


condensed summary of American's exhibits on the merits of the issues in the 


31/ 
Denver proceeding in the form of a "memorandum to editors. Supplying news- 


papers with information either Chroust nenorands, releases or other types of 
written handoute duking the pendency of proceedings before the Civil Aeronau- 
- $408 Board is a common practice in the airline industry. It was done by other 
carriers in the nonstop proceeding under Docket 92h, which is the subject of 


this reopened inquiry. Providing the newspapers with news from internal sources 


By 


or other information services in new route cases before the Board has been a 
particularly consistent practice of air carriers. Sintlerly, the practice of 
providing information to the daily press is comnon to litigants in pending pro- 
ceedings of other administrative tribunals. Indeed, ‘hat vartous regulatory — 
agencies as yell as the executive departments of the United States Government 
have their own press relations or public information offices designed to keep 


the public informed of their respective activities through the media of the 


— an 


; 3z/ In the jargon of newspaper journalism a "memorandum" is a special type 
of written handout which provides background information on a particular sub- 
ject for whatever use & newspaper might wish A “news release" 
given to the press is an item that can be printe 
4f the newspaper cons: 
interest. Even "news releases" 

The word "handout" gener 
to the 


common 

mation which comes to a newspaper's atte 
either base a story or be kept informed 
particular matter. 
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Nation's press and communications industry, including among other services 


the daily newspapers, radio, television, weekly news magazines and trade 


32/ | 


journals, 


| 

32/ Illustrative of news or press releases by both private litiganits and 
‘government agencies are the following matters of record in this case: an un- 
dated news release of Delta Air Lines regarding Delta's position at oral argu- 
ment before the Board in the Southern Transcontinental Service Case, beginning 
on September. 26, 1960; a news release of Continental Air Lines for the, after- 
noon papers of May 9, 1960, commenting on Continental's brief to the Examiner 
in the Trans-Pacific Route Case; a press release of Eastern Air Lines bf August 
26, 1960, making extensive comments on Eastern's brief to the Board in support 
of exceptions to the Examiner's Initial Decision in the Southern Transcontinen- 
tal Service case; a press release of Western Air Lines of September 8,| 1960, 
making comments on the carrier's presentation before the Board on oral argument 
in the Trans-Pacific Route Case; a radio release for 6:00 o'clock p.m.) September 
22, 1954, and a press release for September 23, 1954,.by Riss and Company, Inc., 
Kansas City, Mo., listing its Attorneys with their Washington addresses and 
announcing the filing of a suit in Federal District Court in Kansas City, Mo., 
under the Sherman and Clayton Acts, alleging damages of $30 million and seeking 
to recover triple that amount as provided by the Nation's antitrust laws; a 
press release of September 15, 1949, wherein the then incumbent Attorney General. 
of the United States, J. Howard McGrath, announced the filing on thet day of 
a civil antitrust suit against the Atlantic & Pacific food chain; a press re- 
lease of the Department of Justice of the United States of October 25,| 1957, 
wherein the then incumbent Attorney General, Herbert Brownell, Jr., announced 
that the United States was filing on that day in the United States District 
Court in Chicago -- in accord with that Court's prior instructions -- the Gov- 
ernment's proposed final judgment in United States v. E. I. duPont de Nemours 
et al.; and a press release by American Airlines announcing that the carrier 
filed suit on August 3, 1958, in the United States District Court, Southern 
District of New York, against the Airline Pilots Association, charging) breach. of 
contract on the part of the Association, which allegedly resulted in aj pilots! 
strike. i 

To make the findings made in the above footnote conform generally to. the 

contents of the press releases noted, appropriate citations of the cases in- 
volved have been omitted. : 
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Barbour had two major roles to perform in connection with the nonstop 
proceeding which is the subject of this inguiry. The first role — the one 
that took up most of his time insofar as the nonstop issue was concerned 
during the years 1957, 1958 and 1959 -— was that of an “errand boy" for Strick- 


ler, who was then working out of his Washington office, as well as an "errand 


boy" for Needles, Deputy City Attorney of San Francisco, who was coordinating 


San Francisco's various efforts to obtain an expedited hearing on the nonstop 
question. In his first role, Barbour made contacts for Strickler which Strick- 
ler could not make himself and supplied information to Needles which in some 
cases was unavailable to the City. This information dealt largely with the eco- 
nomics of San Francisco's transcontinental air services. In his second role, 
Barbour was engaged in supplying cnt semaave to the daily press of the Bay area, 
primarily in the way of memoranda to ‘editors » and secondarily in the way of re- 
leases, handouts and personal contacts. This dual activity of Barbour accounted 
for only a fraction of the time he spent on his regular duties as American's 
press representative in the Bay area in the years 1957 through 1959. 

Since the airline industry is one affected by the public interest and 
since the industry must account for itself to the Congress and to various govern- 
ment agencies such as the Civil Aeronautics Board and the Federal Aviation Agency,“ 
it is American's view that it as a carrier serving the public mst also account 
for itself to the Nation's press. The carrier's Vice President of Public Rela- 
tions, Willis Player, stated in substance the carrier's policy of keeping the 
press informed in the following words: 
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"American Airlines historically has regarded the matter of keeping 
the public and tne press informed an obligation rather than a volun- 
tary activity to be conducted at whim and irregularly. As part of its 
program for keeping the press informed, the company has consistently 
provided the press with summaries -- or, in some instances, complete 
statements — of the company's position in various regulatory an 
court proceedings. Naturally, questions of news judgment are given 
due weight in determining how extensive a summary should be. But 
these judgments are not too difficult to make, since the press is 
always willing to advise. 


"Although the company has regarded its program of press and [public 
information as an obligation, it may be noted that the company in prac- 
tice has very little alternative. Almost all of the proceedings |in 
which the company engages are public in nature. The orders, official 
actions and proceedings of the federal regulatory body are a matter of 
public record and are frequently the subject of C.A.B. press releases 
and the object of factual press coverage and editorial comment. (Sub- 
missions by the carriers are also public and are available upon request. 
And even if it were possible to withhold information in these mtters, 
it would be untenable from a public relations viewpoint to attempt to 
do so — and would be contrary to the whole goldfish-bowl posture of 
the industry." 


Player's "goldfish-bowl" philosophy is an interesting one and it Ino doubt 
represents the view of much of the airline industry. But there is np Sraweane 
that Player is an authority on the appropriate relations between a carrier in 
an adjudicatory proceeding and the legitimate interest of the press in such a 
proceeding. 

With the filing of American's motion on May 3, 1957, the carrierts request 
for a nonstop proceeding at an early date and the efforts of the City|/of San 
Francisco and other municipalities in the Bay area supporting that request 
became a news matter of major importance in the daily press of the Bay area. 
"337, During the early months of 1957, Strickler was introduced by Barbour to 


certain of the publishers and a number of the editorial writers associated with 
the daily papers of San Francisco. 
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The daily newspapers of the Bay area gave wide publicity to American's motion 
of May 3, 1957, San Francisco'g answer thereto, the resolutions of Boards of 
Supervisors and Chambers of Commerce, and the various individual efforts of 
civic and public officials in Northern California in appealing to the Civil 
Aeronautics Board for an early hearing. Each of the daily newspapers in San 
Francisco and certain of the daily newspapers in some of the outlying districts 
in the Bay area editorialized in support of such a hearing. The editorial opin- 
ion of the daily press in the Bay area was strongly concerned with the possi- 
bility that with the coming of the jet transports the Bay area would lag behind 
Los Angeles in adequate air. service to and from the East Coast. 

During all the times relevant to the nonstop proceeding under Dockets 


Y 
5903 and 9214 the Civil Aeronautics Board maintained a commercial clipping or 


press intelligence! service under which the editorials and news stories of gen- 


eral interest to the Board were furnished it by this service. The editorials 
and news stories sent by the service were circulated among Board Members imme- 
diately upon their receipt by the Board's Office of Information. 

In a letter dated May 23, 1957, George Christopher, the Mayor of the City 
and County of San Francisco, wrote James R. Durfee, then Chairman of the Board, ‘ 
as follows: 

"Your attention is directed to the enclosed newspaper editorials 
and articles supporting San Francisco in its endeavor to obtain 
additional nonstop air service to New York. 

"It is apparent that Northern California is aware of the present 


disparity of air service given to this portion of the state and the 
necessity of meeting the challenge of the jet age. 


34/ Since the close of the hearings in this reopened inquiry, the Board 
has discontinued its commercial clipping or press intelligence service. 
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"Your consideration of San Francisco's request for an immediate 
and expedited hearing in this matter will be greatly appreciated." 


The above letter and its enclosures were received by the Board lon May 28, 
1957. As the letter states, the enclosures consisted of newspaper editorials 
and articles supporting San Francisco in its endeavor to obtain additional non- 
stop service to New York. The editorials enclosed by the Mayor were frank in 
their endorsement of American as the third nonstop carrier between San Francisco 
and New York. Neither the Mayor's letter of May 25, nur any of the /enclosures 
were formally served upon TWA, United or American. In a letter dated May 29, 
1957, Mayor Christopher, as already noted, again wrote to the Board regarding the 
nonstop proceeding and on that date the-Mayor enclosed a long list of persons and 
organizations that had already filed communications with the Board endorsing an 


early hearing on American's application. This May 29th letter was received by 


the Board on June 3, 1957. While the Mayor's foregoing letter of May 29, 1957, 


was served on TWA, United, and American and the Port of New York Authority, the 
communications referred to therein were not served on TWA or United} save for 
the letters of the Port of New York Authority, the Port Authority of Oakland 
and the Board of Supervisors of Alameda County. 
Mayor Christopher sent another letter to Durfee dated May 29, 1957. This 
latter letter was received by the Board on June 4, 1957. The Mayor's second 
letter on May 29, 1957 transmitted further editorials and news articles, along 
with resolutions of several neighboring municipalities in the Bay area, as alleged 
"Nevidence" of Northern California's interest in the matter of additional nonstop 
service between San Francisco and New York. 
Mayor Christopher would normally personally prepare letters of] a routine 


nature such as the second May 29 commmication filed with the Board] on June 4, 


40361 “ASA 298 


1957, On matters pertaining to specialized data with which he was not familiar, 
such as the May 29 letter received by the Board on June 3, 1957, and similar 
communications of the Mayor which dealt with detailed and technical matters, the 
Mayor would consult with members of the PUC, particularly Chairman Martin,’ and 
with Deputy City Attorney Needles. The Mayor would not have sent the various 
‘newspaper clippings to the Board which accompanied his letters in May, 1957, 
without first consulting either a member of the City Attorney's staff or a meme 
ber of the PUC. 

Although the precise extent to which American had direct and contemporaneous, 
knowledge of the fact that the Mayor made the foregoing transmittals by his com- 
munications of May 23 and 29, 1957, is not disclosed bythe record, ‘the rarrier’s 
personnel in San Francisco were aware ‘of the Mayor's great interest in the nonstop 


matter, they were aware of the Mayor's request that copies of resolutions adopted 


by neighboring counties: and chambers of commerce be sent to him, and they were 


further aware of the fact that the Mayor was sending materials to the Board, 
Moreover, San Francisco, through Martin, then Chairman of the PUC, and Needles, 
the Deputy City Attorney, had kept American generally informed of the various 
actions taken by San Francisco during this period. 

The Bay area personnel of each of the three carriers -- American, TWA and 
United -- were aware! of the news articles and editorials appearing in the Bay 
area press regarding) the proposed nonstop proceeding, However, there is no evi- 
dence to show that TWA or United was aware of the fact that Mayor Christopher 
“sad caused the transmittal on an ex parte basis of materials which accompanied 
his lette:s of May 23 and May 29, 1957, to the Board at the time such transmit- 


‘tals wert made, 
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_By Order B-11493, adopted June 26, 1957, the Board denied American's 
Eadeten for an expedited hearing on that portion of its application ai Docket 
5903 which would authorize it to provide nonstop ‘service between New York/Newark: 
bast San Francisco/Oakland, ueeeer; by this ‘same order the Board directed its 
staff to prepare a study of the New York-San Francisco service pattern and to 
surmit the results of its study to the Board on or about December 1, 1957, so 
eke Board could examine the public necd for a hearing on the issue of the pro- 
posed RoneteD service. : | 
There Fal over 400 pages of cocmunications in the Board's public corres~ 

pondence file of the nonstop proceeding . Retween the time that American filed 
its motion for severance and an expedited hearing on May. 3, 1957, and the time 
this motion. was denied on June 26, 1957, the Board received 77 separate |signifi- 
cant communications from the Mayor of San Francisco, from numerous Members of 
Congress, from State and city crete. chambers of cormerce and other community 
organizations’ as well as fron Sarteln: private individuals -- a large part of then 
urging that a hearing be held on aneriean’ 8 application, This period accounts 

for 221 pages of the total correspondence in the public correspondence file of 

the nonstop case. Of these 221 pages of correspondence during this period, 131 
lypages represent coumunications to the Board and 40 pages represent acknowledpments 
by the Board or a member of its staff to conmunications received by the Board, 
Mnclosed in the communications from the Mayor of*San Francisco were 41 pages of 
wtesolutions of various outlying municipalities in the Day area and clippings from 
Bay area newspapers similarly urging the holding of hearings in this matter, 
Although in working in cooperation with San Francisco on the problem of obtaining 


~ hearing on the nonstop issue American had access to and knowledge of many of 
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_ the communications sent to the Board between May 3, 1957, and June 26, 1957, 

few of these communications were formally served on TWA, United, or American. 
These communications were simply placed, together with the Board's abeneeteted 
ters of acknowledgment, in the public correspondence file in Docket 5903, the 


docket then containing American's application. 
; 7 


The total correspondence in the nonstop proceeding consists of approxi- 


mately 13h separate communications to the Board. The correspondence file was 
at all times during the nonstop. proceeding open to the public in the Docket Sec 
of the Board. 

With the denial of American's motion for severance and expedited hearing 
by a unanimous Board on June 26, 1957, and the Board's sade of an informal 
staff study of the same date on the possible need for * new nonstop sctusciige 
the fight on the part of American and San Francisco for the early activation of 
that portion of Docket 5903 proposing San Francisco-New York nonstop. service 
entered a new phase. This phase of the struggle would Seo until January 
13, 1958, when the Board, by 4 divided vote, entered its onder” activating 
the nonstop proceeding which is the subject of this reopened inquiry. ‘ 

In a lengthy letter dated July 3, 1957, sent to each of the Board Menbers 
the Mayor of San Francisco expressed deep concern over the ‘Board's denial of Amd 
can's motion. After noting that the Board had instructed its staff to complete 

35/ Order E-1193. Pursuant to its plan, the Board sent a top-level analyst q 
its Bureau of Air Operations to San Francisco to make a study of the public in- 
terest in an early hearing on the nonstop issue. This study was completed inl 


1957. but it was not disclosed to any party to the proceedings under Docket 9 
save that of the Bureau of Air Operations. 


36/ Order E~12103. 
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a study of the air service pattern betwren San Francisco and New York oh or 
, | 


about December 1, 1957, the Mayor's letior concluded as follows: 


"However, since the Board has coxtluded that an additional study) is 
required, we urge a review of the time allotted for the completion of 
the study and propose that it be conpletea by no later than September 
3. Also, the extreme importance to San Francisco establishes our right 


to participate in such a study. 


"Certainly a study of San Francisco's most pressing air need would 
not be complete witkrout the views of the community most vitally af- 
fected and in no event should such 4 study be mads on an ex parte basis. 
Therefore, we request a date on which we may sit down with the Board and 
its staff to discuss this problem, and we also request the Board to 
specify what additional information San Francisco may supply on this 
subject, Finally, we urge the members of the Board and its staff to 
visit the City of San Francisco to explore this problem with inter- 
ested civic groups and individuals." 


* The Mayor's letter was received by the Doard on July 5, 1957, and it was placed 


4 in the public correspondence file of Docket 5903. On July 11, 1957, the Chair- 


man of the Board wrote Mayor Christopher stating that the Mayor's letter of 
July 3 was in effect a petition for reconsideration of the order denying Ameri- 
can's motion and informed the Mayor thet to the extent the letter constituted 
“a request for reconsideration of the Board's order "it should be filed jin con- 
formity with the Rules of Practice with copies being served on other parties 
to the case." The Mayor then refiled his letter of July 3 showing service 
“upon TWA, United, American, Oakland and the Port of New York Authority.| This 
letter was then placed by the Board in “he pleadings file of Docket 5903. 
Between the dates of June 26, 1957, when American's motion was dentled, and 
: January 13, 1958, when the Board reversed itself on the question of the need for 


‘a new nonstop proceeding by another divided vote, a further group of documents 
| 
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was filed with the Board and placed in the public correspondence file. Aside 


from Board acknowledgments cf these or earlier communications, the correspon- 
dence file shows some 16 important communications to the Board during the 
periai just noted. Fourteen of such communications were from ‘tembers of 
Congress either urging that a hearing be held or else transmitting letters 
from constituents without comment or with a request for advice from the Board 
as to the procedural status of the proposed nonstop peoeedine In addition to 
the letter from the! Mayor of San Francisco of July 3, 1957, which was refiled 
with the Board on July 22, 1957, at the request of the Chairman of the Board, 
several other direct communications to the Board were placed in the correspon- 4 
dence file. On July 17, 1957, the Redwood City Chamber. of Commerce filed 2 
letter with the Board urging the holding of an expedited hearing on the non- 
stop question and on November 27, 1957, the San Francisco Labor Council filed 


a wire with the Board also asking that hearings be held. 


37/ The public correspondence file during the period noted above accounts 
for 4 more pages of material in the file. 


; 38/ Regarding the resolutions already referred to which were filed by the 
city councils, chambers of commerce or county boards of supervisors in the 
outlying municipalities in the Bay area at the instance of either San Fran- 
cisco or American, the great majority of such resolutions had been filed with 
the Board prior to the denial of American's motion on June 26, 1957. The 
resolution of the Richmond Chamber: of Commerce was dated June'12, 1957, but 
it was not received by the Board until July 1, 1957. As in the case of the 
other resolutions filed, the resolution of the Richmond Chamber of Commerce 
endorsed the action taken by San Francisco through its PUC in supporting 
the motion of American and indicated that the resolution was being filed not 
only with the Board but with certain Members of Congress from California. 
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In a letter dated November 21, 1957, Hugh Gallagher, Chairman of San 
Francisco's Mayor's Committee, wrote to Sherman Adams at the White Howse 
calling Adams' attention to the efforts of Northern California to cbtain 
immediate hearings on American's application, Attached to Gallagher's let- 
ter to Adoms was a document entitled "Condensed Facts Sheet" which purported 
to: be a summation of the salient facts in support of the request for an ex- 
pedited hearing on the proposed third nonstop service between San Francisco 
and New York. Gallagher's letter and the attachments were received) at the 
White House on November 25, 1957, and on the same day Adams wrote a| brief 
transmittal letter to the Chairman of the Board cenveying Gallagher|s let- 
ter and the attached "Condensed Facts Sheet" to the Board without comment, 
The transmittal note d@ Adams and the attachments thereto were received by 
the Board on December 2, 1957. | 

Adams acknowledged Gallagher's letter of November 23. with a reply dated 
November 25, 1957. The relevant portions of this reply to Gallagher read as 
follows: 


"Thank you for your letter of November. twenty-first concerning 
hearing before the Civil Aeronautics Board on an application for 
third nonstop air carrier between San Francisco and New York. 

"As you know, with respect to purely domestic matters, the 
Board was purposely established by the Congress as an independent 
quasi-judicial agency so that its decisions would be free of exe- 
cutive influence or interference. However, I will be glad jto 
make a copy of your letter and the enclosed fact sheet available 
to the Board Chairman." | 


The "Facts Sheet" which found its way into the Board files on December 2, 1957, 


via the White House was prepared jointly by Strickler and Needles.’ There was 


93 
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an edition of the "Facts Sheet" which was furnished by American to San Fran- 
cisco as early as 1956; but this edition was revised from time to time by 
Strickler and Needles, The Mayor of San Francisco had mailed the "Pacts 
Sheet" to various Members of Congress from the State of Reg 

On February 11, 1958, after the activation of the nonstop proceeding on 
January 13, 1958, Barbour sent a memorendum to Strickler attaching a sum- 
mary of various data on the nonstop problem, in almost identical form as the 
"Condensed Facts Sheet", as a proposed "memorandum to editors" of the San 
Francisco Bay area press. However, the record fails to show whether or not 
the proposed memorandum was actually circulated to the presse 

On November 2, 1957, C.R. Smith, President of American, visited San Fran- 
cisco and on that trip remained in that City for three days. Smith was then 
returning from Seattle where he had met with the officials of the Boeing 
Airplane Company regarding the progress being made on the Boeing 707 jet 
transport. Before going to Seattle Smith instructed Startup to arrange a 


luncheon for November 1th, to which luncheon there were invited bankers, 


businessmen, officials of the City and County of San Francisco and some 


39/ At least in one instance a Member of Congress forwarded the Mayor's 
letter to the Chairman of the Civil Aeronautics Board along with the "Con- 
densed Facts Sheet.'t' It was received by the Board on December 9, 1957, and 
on December 12, 1957, the Congressman's letter was acknowledged by the Chair- 
man of the Board and, in accordance with the Congressman's request, the cor- 
respondence enclosed by the Congressman was returned to him, 


L0/ Barbour received the underlying data for the above proposed "memo- 
randum to editors" from Strickler. 


ou 
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members of the press. About 30 persons attended the luncheon as guests of 
American. After the luncheon, Smith made a brief talk to the guests and 
answered 3a number . questions about the new Boeing jet transport which 
American was in the process of acquiring. At the close of this discussion, 
Smith told his audience that American was planning to inaugurate transcon- 
tinental jet service at the earliest possible date; that American's plans 
were to inaugurate the first such pichbee out of Los Angeles to dak York; 
and that the possibility of San Francisco receiving this type of service 
would depend upon Board action on the carrier's San Francisco-New York non- 
stop application, After most of the luncheon guests had left and again 
later in the day at his hotel, Smith had brief meetings with sume members 
of the ey area eo 
A news story in the San Francisco hate en November 5, 1957, reported 
on the Smith luncheon, Among other things, Smith was reported as saying 
that American had planned to inaugurate West Coast jet service with a Boeing 
707 jet transport sometime in January 1959; that the first jet flights would 


be from Los Angeles to New York; and that San Francisco's chances of getting 


4i/ The kind of luncheon meeting had by American in San Francisco on 
November , 1957, regarding the attributes and imminence of jet transport 
service was not unique to that City's situation. This was a continuing 
project on the part of the carrier for the large cities it served.| Similar 
meetings were held by Smith or other American officials with respect to the 
carrier's jet equipment program in Los Angeles, Dallas, Chicago and other points. 
2/ The San Francisco News later merged with the San Francisco| Cell- 


ae and the newspaper is now known as the San Francisco News-Call Bul- 
etin. 
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the first jet flights hinged entirely on whether the Civil Aeronautics 

Board would grant American nonstop authority between San Francisco and New 
York. The newspaper article of November 5, 1957, also stated that Smith 
urged San Francisco officials to press their efforts for a hearing on the 
nonstop matter because “you have to keep hammering * * * if you want to get 
anywhere.™. Smith was also reported by the same news story to have said that 
if the nonstop route was not granted, San Francisco would see jet service on 
the San Francisco-Chicago run by late February 1959. The entire record in 
this matter, including the testimony of C.R. Smith, leaves no doubt that 
Smith's comments to his luncheon guests and to the press on the day of the 
luncheon were approximately as related above. 

Smith himself took no direct part in directing the activities of the 
carrier's personnel in the Bay area in trying to enlist support for hketcente 
motion for an early hearing. These activities were under the executive di- 
rection of C.W. Jacob, and Jacob reported to Smith from time to time on the 
progress of these activities. 


< 


It should be noted that during this time no motion with respect to Ameri- 


can's nonstop application was actually pending before the Board. The carrier' 


motion for severance and an expedited hearing had been denied on June 26, 1957, 
As already stated, the Board had simply announced that it would make a study o 
the San Francisco-New York service pattern through its staff and that study was 
due on or about December 1, 1957. Moreover, no one of the later parties to the 


nonstop proceedings had yet sought intervention in Docket 5903. 
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Shortly after the Smith visit to San Francisco, the City and County of 
| 


San Francisco sent a delegation to Washington to have an informal conference 
with the Board, arranged by certain Members of Congress from California. This 
conference was held on December 2, 1957. A transcript of the conference was 
made available to anyone desiring it. The whole conference covers) only 17 
pages of transcript. The conference was publicized in the trade press and 
| 

the contents of the transcript of the conference were made availablle and were 
promptly made known to TWA and United. 

San Francisco was represented at the conference by Joseph W. Martin, Ure, 
then Chairman of the PUC of the City and County of San Francisco, and by Albert 
E. Schlesinger, then President of the San Francisco Downtown Association. 
Shortly before the date of the conference a San Francisco newspaper reported a 
statement by Martin to the effect that the Board would have to be "pressured" 
and that the City was going to hire a "lobbyist" to advance its interests in 
the nonstop matter. 

The man engaged by the City was Donald W. Cleary who preceded| Martin and 

| 

Schlesinger to Washington and acted as a sort of guide for and adviser to the 
San Francisco delegation. Cleary's normal job is that of serving as a legisla- 
tive representative for the City of San Francisco in Sacramento. (Cleary's 
| 

43/ It has been the established policy of the Board to have such informal 
presentations by municipalities as to their general needs for improved air ser- 
vice. For example, similar conferences have been held by the Board in the past 
with representatives of Orlando, Houston and Reno. Indeed, United, one of the 
complaining carriers regarding the off-the-record matters in the New York-San 
Francisco nonstop proceeding, recently took part in such a conference with the 
Board relating to the proposed merger of United with Capital Airlines. During 
this conference, United's President was allowed to comment on the merits of the 


merger proposal to a limited extent. 


44/ Schlesinger is a San Francisco businessman who served as|President of 
the Downtown Association during the years 1957 and 1958, 
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principal contacts in Washington regarding the nonstop matter were with Members 
of Congress from California and New York. Before leaving for Washington, 
Cleary wae briefed in San Francisco on the nonstop problem by Strickler at the 


request of Martin. 45/ 
At the beginning of the conference on December 2, 1957, the Chairman 


of the Board, James R. Durfee, apparently very angered by a story appearing 
in the San Francisco Examiner on November 21, 1957, to the effect that the 
Board would have to be “pressured® and that the City was hiring a "lobbyist" 
to advance its cause, made clear to the San Francisco delegation that the 
Board would ‘only discuss the City's general aviation problems and that it 
could not under any:circumstances discuss can ai ex parte basis any specific 
application for service to and from San Francisco then pending before the Board 
Indeed, the Chairman stated to the San panscess delegation that if the Board's 
willingness to enter into such a conference was to be characterized as an op- " 
portunity to turn on pressure" he would terminate the conference right then and 
there. Mr. Martin thereupon explained: 
% . . » the word 'pressure* was undoubtedly a silly word to use. 

However, I meant to say, and I did say time and time again during this 

long procedure that what we were trying to do was to get the interest 

of San Francisco before the Board in the most effective and legitimate 


way which I believe is traditionally the representations of our 
Congressmen and Senators to the Board. 


45/ In addition to the Chairman, three other Board Members and the San 
Francisco delegation of two representatives, the conference was attended by 
six members of the Board's staff. 


fi eta lans ger eet eae ee een 
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"Tf any error has been made, it is my error and I certainly hope the 
people of Sen Francisco and Northern California will not be penalized by 
my error. This hearing [a hearing before an agency of San Francisco 
where Martin made the statement] actually occurred some two or three 
weeks ago. There.was a subsequent hearing before the Board of Advisors. 

I corrected this mistake, but I am willing to make any type statement the 
Chairman thinks in order to clarify what I said and to explain it, | and if 
necessary to apologize to the Board." 


fhe remainder of the conference consisted of a generalized discussion of San 
> 'Prancisco's desire to have the Board give attention to ite need ror additional 
‘transcontinental nonstop service to New York.. Certain of San Francisco's other 
‘air service problems were also generally mentioned. “However, at one point in the 
»| conference Chairman Durfee snked Martin whether he would be willing to make en ap- 


propriate correction to statements in the newspepers which ‘carried the "pressure" 


47 ones ; 
‘and "lobbyist" ecg responded by saying that he would be willing to 


‘make any type of statement that the Chairman thought in order to ‘clarify what. he 

‘tad said and to make apologies to the Board if necessary. 

The San Francisco delegation was shocked by Chairman Durfee's reprimand 

"and by the cool reception it received at the hands of the Board. After the 
r conference, Martin met with Senator Kuchel of California and the Senator and . 

i he prepared a statement for the San Francisco press making clarification of San 
i' Francisco's approach to the nonstop problem as reported in the press prior to 


‘ 48/ 
| the conference. Martin asked the San Francisco press to publish it) as an 
| 


. 47/ The "pressure" and "lobbyist" story had also been reported in| a Wash- 
' dngton aviation trade journal prior to the convening of the conference. 


, 48/ On the evening of December 2, 1957, Martin, Cleary and Schlesinger 
i met socially at a dinner with Shipley and Strickler in Washington. 
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explanation and correction of his earlier remarks as reported in the San 
Francisco press and at least one of the San Francisco daily newspapers did 
publish the Sctatetoey story on the morning of December 3, 1957- 

Even more surprising than the numerous ex parte communications which 
‘deluged the Board offices between May 3, 1957, and the date of San Franciscot? 
informal conference with the Board on December 2, 1957, which preceded the 
Boards reversal on Jamary 13, 1958, of its previous order denying an expe- 
dited hearing on American's proposal, were the reactions to that reversal in 
the Bay area press and among the officials of San Francisco and American. In, 
letters to Martin and Schlesinger, both of which were dated December 5, 1957, 
C. W. Jacob found Martin's presentation of December 2, 1957, "just right" and 
"effective" and Jacob congratulated Schlesinger on his “effective representa | 
tion" of San Francisco before the Board on December 2, 1957. On January 14, 
1958, the San Francisco Examiner termed the Board's order activating the non= 
stop proceeding "a clear victory for San Francisco city officials who had 
lobbied vigorously for just that decision.t Martin credited the result to 
the "efforts of Senators Knowland ane Kuchel and Representatives Mailliard 
and Shelley . « » « the Mayor, the Board of Supervisors, the San Francisco 


Chamber of Commerce, the Downtown Association, business and labor organizatio?; 


and our Public Utilities Commission." The San Francisco Chronicle of Jamuary 
15, 1958, described the decision "a sweet victory to many Bay area political 


groups and civic’ leaders't and noted Cleary's mission "to organize support for* 


a 
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the hearing." In remarks made to the Board of Directors of the Downtown Asso~ 


_ ciation of San Francisco on July 16, 1958, Strickler stated that the 


Board's 


action was the fruit of ‘tthe untiring, united and unparalleled efforts put 


forth by your city government, the Chamber of Commerce, the newspape 
this very Association. oo of 
The next stage in the development of the record in the nonstop 


rs and 


proceeding 


thus begins on January 13, 1958, when the Board, by Order E-12103, with two 


members dissenting, activated the New York-San Francisco Nonstop Service Case 


by severing from American's application in Docket 5903 that portion 


relating 


to the San Francisco-New York nonstop issue, assigning it Docket 9214, and 


ordering an expedited hearing thereon. 


By Order E-12337, dated April 9, 


1958, the Board denied, again by a divided vote, the petitions of TWA and 


United for reconsideration of Order E-12103. By Order E-12511, the 
May 15, 1958, consolidated into the proceeding under Docket 921 an 
of Northwest Airlines filed on April 29, 1958, requesting New York: 


cisco nonstop authority. 


Board on 
application 


Fran=. 


A prehearing conference in the new proceeding under Docket 921, was held 


on April 25 1958, before andiner Bryane The Examinerts Report of 


that con- 


ference was served on the parties on May 6, 1958, and in that Report the Ex- 


' aminer established July 8, 1958, as the date for public hearings in 


the matter. 


In addition to the two applicants, American and Northwest, the following others 


49/ After the nonstop proceeding was activated on January 13, 19 
correspondence file in Docket 5903 became a part of the corresponde) 
to be maintained in Docket 921). 


8, the 
ce file 
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were made formal parties to the nonstop proceeding: the Port of New York 


husnctits the City and County of San Francisco; San Frincisco Chamber of Com- © 


merce; the Oakland Chamber of Commerce and the City of Oakland; TWA; and 


United, 

After the announcement in the Examiner's Report of Prehearing Conference : 
that public hearings were scheduled to begin on July 8, 1958, it became eviden 
that several of the parties would not be able to prepare their exhibit material 
and their written testimony in time to go to hearing by that date. Accordingly 
uy Notice dated June 16, 1958, the Examiner upon request of the Burean of Air 
Operations of the Board and United postponed the hearings to July 29, 

1958. Thereafter, because of some difficulties in obtaining a hearing room 

for the public hearings on July 29, 2958, the hearing date was further post- 

poned until July 30, 1958. As already noted, hearings were held by the Examine? 

on July 30-31 in San Francisco and on September 9-18, 1958, in Washington. Con 

sidering the complex issues and momentous private and public interests involved! 

in the proposals for nonstop authority between San Francisco and New York on 
the part of American and Northwest, it is found thet the hearing schedule 

ach ieved by Examiner Bryan in this matter met the Board's requirement of an 
"expeditious hearing" as directed by Order E-12103. 

Of the remaining 100 or so pages of the “public correspondence file in the 
nonstop proceeding under Dockets 5903 and 921, about 30 pages are dated betweey 
January 13, 1958, and March 9, 1959, when the Examiner issued his Initial Decis! 

nN 


50/ One of the 30 pages of correspondence is an acknowledgment by the Board 
dated March 11, 1959, of a letter received prior to March 9, 1959. 
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‘After the activation of the nonstop proceeding and prior to the Examiner's 


Initial Decision thereon, 1) pages of the public correspondence file represent 
direct communications to the Board; the remaining pages in the main represent 
letters of acknowledgment from the Board to these or earlier commnications. 
” \One of those pages of the correspondence file is a telegram of June 23, 1958, 
| from the Mayor of San Francisco expressing concern to the Board over the post- 
ponement of the hearings from July 8 to duly 30, 1958, and requesting that the 
’ hearings be concluded in the month of July 1958. ‘This telegram of Mayor Chris- 
topher was the only instance after the activation of the nonstop case|of an 
» ex parte communication from a formal party to the proceeding. : 
The remainder of the above 1) pages of correspondence consists of 12 come 
| munications from Members of Congress from either the State of California or 
| from the New York area. These communications may be summarized as follows: 
(1) Letter dated May 12, 1958, from Congressman Shelley inviting the| Board to 
hold hearings in San Francisco; (2-3) transmittal slips from Congressman Shelley 
x dated June 2h, and from Senator Knowland dated June 25, forwarding copies of 
the telegram to the Board from the Mayor of San Francisco referred to above; 
| (4) telegram dated June 27 from Senator Kuchel supporting the Mayor's telegram; 
7 (5) letter dated June 27, from Congressman Mailliard enclosing certain "perti- 
| nent information" on the nonstop issue and expressing concern over delays in 
"the hearing schedule; (6-7) lettersidated February 3, 1959, from Senator Engle 
“\ and Congressman Younger each enclosing a letter received from the Mayor of San 


. | 
Francisco and asking advice as to,the status of the case; (8) letter | dated 
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February 9 from Congressman Cohelan stressing the importance to San Fran- 
cisco of jet service and urging that the case be expedited; (9) letter dated 
February 10’ from Congressman Clem Miller urging that the case be expedited 
and requesting ativice as to when a decision might be expected; (10) letter 
dated February 16 from Congresaman Johnson of California stating his in- 
terest in an early decision; (11) letter dated February 2h from Congressman 
George Miller requesting that he be permitted to appear at the oral argument; 
and (12) letter dated March 3, 1959, from Senator Case transmitting without 
coment a letter from the Rona Travel Service, Passiac, New Jersey, which the 


Senator received on March 6, 1959. 


In the field of public relations after the activation of the nonstup case, : 


Barbour, as the head of the carrier's press and public relations department in 
San Franbisco, contimed to do about what he had done during the pendency ies 
the -Denver proceeding. He circulated to the press a wide variety of naterial 
vee directly on the merits of the issues involved in the nonstop proceed= 
sng. Thus, on June.12, 1958, Barbour circulated a press release in bebalf of 
the carrier outlining in general the carrier's proposal in the: nonstopoprocetd~_ 
ing and stressing again that the carrier would inaugurate transcontinental jet 
transport service out. of San Franeisco about the same time ‘it began such -ser= 
vice out of Los Angeles va Ameripan's nonstop application were approved. This 
press release summarized the carrier's exhibits filed on that day in the — 
stop proceeding with regard to the Kind of echedules the carrier proponed 6° 


inaugurate between San Francisco and New York... It is also.."plngged” the ‘Boeing: 
707 ‘jet transport which the carrier was in the process of acquiring. 


>On July 14, 1958, Barbour circulated a comprehensive "memorandum to editors" ~ 
to the daily press in the Bay area which purported to be a more extensive sun-" 
mary of the exhibits of American Airlines on the nonstop proceeding and cov- 
ered, among others, such subjects as proposed schedules, proposed passenger 
fares and airfreight tariffs, projected traffic participation-on the assump- 
tion of three carriers in the nonstop market, and estimates of diversion of 
traffic from TWA and United, thereby arguing the cause of the carrier's ap- 
plication in terms of the various criteria of air carrier choice. The 
ygoing "memorandum to editors" also reported "summaries" of exhibits of | 
and TWA and for the most part the latter summaries were critical of the posi- . 


tions of the two carriers then in the San Francisco-New York market in ithe 


Sl : 
"honstop nrocseaings ch September 5, 1958, Barbour circulated another "memoran- 


dum to editors" to the Bay area daily press which, among other things, set ‘forth 
the name of the Examiner handling the nonstop proceeding, the parties to be 


heard, and a chronology of the procedural steps already taken in the nonstop 


case. This memorandum also contained much argumentative material on the merits 


52/ 


of the nonstop issue. 


| , 5L/ The "memorandum to editors" of July 1), 1958, was intended to furnish 
i the background information to the Bay area press for the civic portions) of the 
hearings which were held in San Francisco on July 30-31, 1958. 


The "memorandum to editors" of September 5, 1958, was intended’ 
Ly. background information to the Bay area press for the air carrier 
the public hearings which were held in Washington on September 9-18, 19! 


American's policy of providing press releases, memoranda to editors, and © 
handouts bearing directly on the merits of the issues involved in the nonstop 
proceeding after its ‘activation and before final decision thereon was basic- 
ally no‘different than the policy followed by other air carriers in the in- 


dustry in similar circumstances. As already noted, American had followed a 


similar policy with respect to pending litigation in courts of law. When 


asked, however, whether he would furnish the press in the Bay area with mater- 

. 4als ‘bearing on the merits of pending litigation involving American in a | 
court of law in San Francisco, Barbour replied that he ‘would not furnish che 
press such material. When asked to explain the difference in his attitude 
toward Litigation before the Civil Aeronautics Hoard and litigation involving 
his carrier before a court of law, Barbour replied as follows: 


"Well, it was my understanding very early that the Civil Aeronautics 
Board is a quasi-judicial agency but also an arm of Congress, that is, 
it carries out the legislative directives of Congress. In its. judicial 
aspects, it has the same privileges as a court of law... . being an . 
agency of the Congress, matters pertaining to comercial aviation might 
logically be brought to the attention of the general public .... through 
the newspapers and in turn might possibly be noticed by their legisla-. 
tive representatives." 


When queried as to the object of all the releases and background informa- - 
tion given to the Bay area press which in some instances was the identical in- 
formation conteined in the carrier's exhibits and in the formal record upon 


“ Wvich the Civil Aeronantics Board would make a decision in the matter, Barbour 
5y/ : . 
. replied as follows: 


- 53/ As the. only competing applicant for the nonstop authority between San 
Francisco and New York, Northwest Pollowed a policy similar to that of Ameri- 
can in providing information to the press on the merits of the nonstop issue. . 
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“Well, to assist the newspaper men in covering a matter 
of general public interest in the San Francisco Bay area.” 


On June 25, 1958, Bone, then Regional Vice President of Sales for Ameri- 


‘can in Los Angeles, sent the following memorandum to Shipley at his office 


in Washington: 
e "Jn line with our discussions about getting better established 
with the top people in San Francisco, Elmo and I had a luncheon 
at the Bohemian Club last Thursday for Al Schlesinger, Presi- 
dent of the Downtown Association, Lee Ettelson, Publisher of 
the Call-Bulletin, Dion Holm, City Attorney, our friend Frank 
Needles, Deputy City Attorney, and Dick Pearce, editorial writer 
for the Chronicle. Since our interests in San Francisco are com- 
mon at the moment, we also had Bob Murray, Executive Vice Presi- 
dent of Pan American, along, and Tom Barbour, of course, was |there. 


"It was set up to be an entirely social gathering, but by coinci- 
dence it happened to be set for the day on which the postponement 
of the SFO-NYC nonstop hearing was announced so there was much 
discussion about that, all with high indignation on the part lof 
the good citizens of San Francisco. 


"We called upon and Commissioned as an Admiral of our Flagship 
Fleet Charles Theriot, Publisher of the Chronicle, the same 
afternoon. 


"The next day we had a luncheon in Oakland for Bob Flynn, Presi- 
dent of the Oakland Chamber of Commerce, who is also Division 
Manager of Pacific Telephone and Telegraph Co., R. Stuart Moore, 
President of Los Angeles-Seattle Motor Express, Inc., and the most 
active and influential citizen of Oakland with regard to transpor- 
tation matters, and George M. Keffer, Vice President and Manager 
of the Crocker-Angelo National Bank, Oakland. | 


As promised, we propose to have some sort of a get together with 
influential citizens each time I visit San Francisco, which is 
about once every three weeks on the average, and as discussed at 
the Sales Council Meeting in New York the other week, we shall 
get other officers of the company to participate in similar get to- 
gethers whenever possible." 


As of the time of the above memorandu, George Elmo Coon was District 

‘' Sales Manager for American in San Francisco. Coon aided Bone in contact- 
_ ing various persons in the Bay area regarding the nonstop case and in check- 
ing on prospective witnesses for the public hearings in the matter. 


Pa: 


~ 
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A copy of the above memorandum was sent to the carrier's headquarters 
in New York. Attached to the above memorandum, as sent to Shipley, were 
editoriala appearing in the San Francisco Rnminer and the Call-Pulletin 
on June 23, 1958. These two editorials are discussed below. 

"ag alveady noted in mid-June 1958, the Examiner handling the nonstop 

proceeding for the Board announced postponements of the Deere hearings from 
July 8 to July 30, 1958. hese announcements kicked up.a real storm in the 
Bay area press. A lead editorial entitled "CAB Fumbles Again" appearing in 
the San Francisco Examiner on June 23, 1958, lashed out at the Board for de-. 
laying the hearings as “a regulatory body mired in confusion and Jenguor” and 


otherwise heaped inexcusebie abuse upon the Board's processes. ‘The editorial 


appearing on the same day in the Sen Francisco Call-Bulletin entitled "CAB 


Pokes Along” was almost equally intemperate. 

The June 23 editorial from the Sen Francisco Examiner was mailed to the 
Board by Congressman Mailliard of California as en enclosure of "pertinent 
information” on the nonstop matter with his letter of June 27, 1958, referred 
“to above. This letter mae received by the Board on July 1, 1958. Congress- 
man Mailiiar’'s letter vas acknowledged by the Vice Chairman of the Board, 
Chan Gurney, on July 3, 1958, in which Vice Chaizman Gurney vent into pains- 

- taking detetl to demonstrate that an earlier public hearing on the nonstop 
matter was virtually impossible if a fair hearing were to be afforded to each 
party to the proceeding. Virtually the sume letter was sent by Gumey to 
certain other Members of the California Congeesstona? delegation. Ina let- 
ter dated July 22, 1958, ‘eaas-thigesicaetertoe ie ponca*oloreresicrsieccenntoart 
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William Kloepfer, Jr., wrote to the Editor of the San Francisco Beapiner. 


explaining, among, other things, that because of the procedural processes 
that. had to be observed by the Board, a proceeding such as the nonstop mat- 
ter. necessarily required some reasonable time to litigate. Aside from the 
Kloepfer letter and the letters of the Vice Chairman dated July 3, 1958, to 
Congresaman Maillaird and other Members of the California Congressional 
delegation, little was done to support the Board from the unjust clamor and 
criticism of its procedures which followed the postponement . of .the bearings 
in the nonstop matter and against which a court of law is normlly insulated. 
American's efforts to have the merits of its nonstop proposal aired;in’ 
the public press did not cease with the conclusion. of the pudlic hearings on 
the matter. In a memorandum dated November 13, 1958; veddreseed. to AA. Para- 
dis, an Assistant Secretary of the carrier stationed in.its.New York head-..: ; 
quarters, Taylor had various. suggestions for Paradis a6.8. possible’ 


for a forthcoming top-level staff meeting to beheld in New York. - 


suggestions made by Taylor were the following: 
”. "Community Affeirs work to build groundwork for: 
Franci ren wpe release of the Fxeminer's decision, New York-Se 


eisco, Jronstop. This should come out around December‘ ‘tOth: - 
et of the publicity shovld go to the CAB end 


through proper channels. (Euphesis evpplied) - 
faylor had been aware that the nonstop proceeding..was getting | 
deal of newspaper publicity in the San Francisco area and he hoped 
of the press coverage would: come to the ay of the Civil + 
2 n 
Board. To the extent his use of. the phrase “through proper’ channels ins 
tended to apply to the Board, it was, of course, a contradiction In terms. 


- Taylor knew that there were no "proper channels" to ‘the formal. record at the 
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Board for publicity efforts by a carrier in a new route proceeding. Taylor 
also hoped at the same time that some of the press coverage on the nonstop 
proceeding would also come to the attention of Members of Congress in North- 
ern California. Except for a request of Strickler by Congressman Shelley 
of California for certain materials appearing in the San Francisco press 

for use in oral argument before the Board as hereinafter discussed, there 

is no evidence that American actually caused any of the press stories or 
editorials appearing in the San Francisco daily press to be sent to the 
Civil Aeronautics Board or any Member of Congress from the State of Cali- 
fornia. 

As in the case of courts, a regulatory tribunal is hardly in a position 
to defend itself from unwarranted furor and unjust condemnation. In the sit- 
uation which developed with the Civil Aeronautics Board in the case of the 
nonstop proceeding, there is nothing in the record to show that American's 
personnel, either official or non-official, did anything to protect the Board 
from the abuses visited upon it during the processing of the nonstop proceed- 
ing. On the contrary, there is considerable evidence in the record to demon- 
strate that the carrier agitated various persons in the Bay area in the matter 
of not only setting a hearing out of turn on the nonstop issue but also in 
the matter of the time it took to render a final decision in the nonstop pro- 
ceeding. There is no evidence, however, to show that the lawyers represent- 
ing American in the nonstop case failed in any way in their duty to the Board 
in the various phases of the litigation in the nonstop proceeding in main- 


taining that respectful attitude toward the Board which is expected of the 
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Civil Aeronautics Board practitioners and of lawyers in general. Nor 
there anything in the record to show that the lawyers for the carrier) in 
the nonstop case encouraged any of the ex parte argument which found its 
way into Board files. 
Briefs to Examiner Bryan in the nonstop proceeding were filed with 
him on November 10, 1958. As already noted, his Initial Decision was) ren- 
dered on March 9, 1959. Again, considering the complex and controversial 
issues involved in the proceeding, including, among others, the impact of 
the operation of jet-type aircraft in a market the size and importance of 
that involved in the case, it is found that Examiner Bryan met the Board's 
direction for an “expeditious" disposition of the matter. 
Thomas J. Mellon, Vice President and General Manager of the Wessix 
Electric Heater’ Company in San Francisco, has since the year 1957 been a 
past President of the San Francisco Chamber of Commerce and also a member of 
the Mayor's Committee of San Francisco. From January 1957 to September 1959, 
Mellon discussed the nonstop proceeding with various American sae per- 
sonnel, principally with Shipley. 
Under date of January 30, 1959, Shipley wrote the following letter to 
Mellon, copies of which were sent to Jacob in New York and Taylor in Wash- 


ington: 


54/ Among the many persons in the Bay area with whom Mellon discussed the 
nonstop matter were various City officials and Congressmen Mailliard jand Shel- 
ley. Mellon also discussed the nonstop matter with Senators Kuchel and Engle 
of California. Upon being informed by the PUC that certain California Con- 
gressmen, as well as Senator Engle, planned to appear at oral argument before 
the Board, the PUC asked Mellon to induce Kuchel to also appear. Senator Kuchel 
had a definite policy of not appearing before administrative tribunals but he 
promised Mellon that he would do what he could in behalf of San Francisco in the 
nonstop case. 
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"Tt vas very good to hear fron you and thoughtful of you to write 
about the 'First Flight Cove:.:.' 


"We were of course very dissappointed that C.A.B. had.not acted in time 
to permit the start of the San Francisco-New York jet service at the 
same time as the Los Anzeles service was inaugurated. Although our 
whole program of jet introduction. was slowed down for reason of the 
strike, we are still ‘hoping to start the San Francisco-Chi.cero-New York 


service with the 707 Jet Flagship on March 1. ; 


is being miserably aiscriminated aginst - 

"r have not been on the West Coast since October, but am hoping to get 
out before too very long. When I do, I shall look forward to a visit. 
with you. If you shouJd come Bast, 7 do hope you will let me know." 

_ The above letter ves written in response to an inquiry of Mr. Mellon -. 
whom Shipley considered a good friend. At the hearing in this reopened in- 
quiry, Shipley denied that he was trying to spread the impression to the 
‘people of Northern California that the Board was intentionally delaying the 


aisposition of the nonstop case. Shipley's credibility is beyond: question. 


het Shipley hed in mind was that the overall time between the date of the 
filing of American's motion on May 3, 1957, and the issuance of the Exemi- 
ner's Initial Decieion was intolerably long and that the Board was in part 
accountable for that time lag. But the unfortunate juxtaposition of his 
speculation upon the reason for the lack of an wittiay Dectsion as of Jan- 


uary 30, 1959, as emphasized above was most misleading. 


Both Shipley and Taylor had numerous conversations with certain, 


of Congress during the years 1957 through 1959 concerning the nonstop pro- 


ceeding. In the majority of the contacts with Members of Congress by. Shipley 


.and Taylor regarding the nonstop question, such contacts were with Members 
of Congress from the New York area and from the State of California, In 
some instances such contacts were initiated by the Member of Congress or 
his assistant; in other and much more frequent cases, ‘Shipley or Taylor in- 
troduced the subject of the nonstop proceeding to various Members of Congress 
from California, New York, and New Jersey and Connecticut. | 
In line with the carrier's policy of keeping the Members of Congress 
advised on new route developments affecting constituents, Shipley -and. Tay- 
lor had numerous personal visits with selected Members of Gcaceae For ex- 
ample, Shipley personally visited with Senator Kuchel of Californie after 
the Board issued Order E-11493 on June 26, 1957, which for a time denied 
American’ s request for an expedited hearing, for the purpose of advising 
ee Senator of the Board's action end to inform him of the carrier's dis- - 
appointment over its initial failure to obtein a new nonstop proceeding.’ 
Prior to the denial of that motion, Shipley had discussed the nonstop issue 
with the Senator's Assistent. During the sumer of 1957 Shipley also saw 
Senator Knowland of California to outline to the Senator the probable bene- 
fits of American's proposed nonstop service between San Francisco and New 
York. Among other Members of Congress visited in person by Shipley were 
. Congressmen Shelley of California in the spring of 1957 and on frequent 
occasions thereafter; Congressman Meilliard of California in November 19573 
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and Congressman Younger of California in late 1958. Each of the foregoing 
Secntoninintineiineiioh tie House in Congress had written to the Board at 
one time or another during the years 1957 through 1959 relative to some 
_aspect of the nonstop proceeding and in some instances carbon copies of 
those letters were sent to Shipley. 

As the carrier's liaison man with Congress during the year 1957 and most of 
the year 1958, Taylorof course, had numerous legislative matters to discuss 
with individual Members of Congress and appropriate Congressional ered 
including, among others, the proposed revision of the pa Aeronautics Act 
of 1938, certificates for supplemental air carriers, problens of air traf- 
fic control, proposed postal rate increases and various pending pills re- 
garding taxes. Although Taylor. contacted several Members of Congress with 
respect to American's motion as filed on May 3, 1957, most of Taylor's con- 
tacts with Members of Congress regarding the nonstop matter took place after 
the conclusion of the Public hearings in the case. In these latter contacts 
Taylor was primarily éntexeated, in apprising a eee of Congress from the 

| State of California and from the New York area of the oral argument before 
the Board in the proceeding in the expectation that sa ca ie ar : 
would submit either oral or written argument in support: of American. 

Before oral argument, Shipley called Robert Snith, American’ 8 metropoli- 
ten sales mnteee in New York, end eutost saith if bis sales representatives, 
in the course of their regular sales' duties would encourage some of their 
accounts to write theix’ Congressmen asking them to appear at oral argument . 


-Thereafter, as shown below, sales representatives of the carrier in the New 


. York area were asked to contact travel agents and large users of American's 


service to have-the- latter write to Members of Congress of their, 
in the proceeding. 
“In March-April 1959, following the issuance of the Examiner's Ini- 
tial Decision, American through Taylor contacted. several Congressmen from 
the New York metropolitan area in en effort to obtain support for the 
carrier's Poorer in the nonstop proceeding. These Congressmen were 
advised that they could personally ‘appear at. oral argument before the 
Board or that they could express ‘their views to the Board.in writing. Ho 
caveat wac expressed by Taylor to the Congressmen vith regard +o} sending 
copies of any’ communications to:other parties to the wccesening:| Asa 
‘result ot Taylor's activities, a number of communications fran Members of © 
‘Congress were received on the merits of the issues and ackiowlédged vy. the 
Board’. “In at least one instance, a communication from a Member of Congress 
on the merits had been composed by a representative of American. | 
Oat acgimacit petore tin ‘Roawt on the ‘merits’ cf the azplicetione ot 
American and Northwest for San Francisco-New York nonstop service under © 
Docket 9214 et al. was held on April 29, 1959. The following Menbers of 
Congress personally appeared and. took part in that argument: _ Sohn Pes 
Shelley, George Miller, | J. Arthur Younger, John’ F. Balavin, Joon F . McFall, 
Jeffery Cohelan, Harold T. Johnson, Clement ‘W. Miller, and Willie 8. 
MailMerd, as representatives in Congress from the State of Califo 


Bugene J. Keogh, Isadore Dollinger, Francis B. Dora, end Robert R 
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as Representatives in Congress from the State of New York; and ee 
55 
X. Dooley, representing Senator Dodd of the State of Connecticut. 

As the argument opened, the Chairman announced thet Senators Engle 
and Kuchel of California, Congressmen John E, Moss of California, Vic- 
tor L. Anfuso of New York and Frenk Osmers of New Jersey had submitted 
written statements of their respective positions with respect to the 
issues of the case. And during the argument Congressman Shelley of Cali- 
fornia submitted statements from Congressmen Harlan Hagen and Charles S. 
Gubser of California on the merits of the nonstop question. 

The remaining pages of communications in the public correspondence 
file of the docket in the original nonstop proceeding bear dates from 
March 23, 1959, twolweeks after the Initial Decision was issued, through 
April 29, 1959, the date of the oral argument before the Board, except 
for three communications which were received by the Board after the con- 
clusion of oral argument. In these pages there are approximately 20 sep- 
arate significant communications to the Board, The rest of the pages con- 
sist primarily of letters of acknowledgment to these or earlier communica- 
tions. 

55/7 xcept for congressmen Gubser, Hagen and Dorn, each of the above~ 
named Members of Congress, including Senator Dodd, was personally contacted 
by Shipley or Taylor or Strickler at one time or another during the pendency 
of the nonstop proceeding before the Board. Other Members of Congress were 
also contacted by American with reference to the nonstop matter. As already 
noted, the Examiner's Initial Decision was issued on March 9, 1959. The 
Notice of Oral Argument before the Board was issued on April 3, 1959. On 
April 13, 1959, at the invitation of Congressman Sisk of California, Taylor 
and Strickler attended a luncheon in a Washington hotel with Sisk and sev- 
eral other Members of the California delegation to the House of Represen~ 
tatives where the nonstop proceeding was discussed. In general, the dis- 
cussion of Taylor and Strickler with the Congressmen related to the issues 


of the nonstop proceeding, the positions of the various parties tc the case 
and the fact that oral argument before the Board would soon be held. 


The 20 important communications received by the Board after the issuance 
of the Initiel Decision may be sumerized as follows: (1) letter @ated March 
11, 1959, from Congressman Cohelan asking for permission to be heard at oral 
argument; (2-3) transmittal slip and a letter of transmittal from |Congressmen 
Addonizio and Derounian, each dated March 23 and forwarding without comma 

a letter from a travel agent favoring American's application; (4) | letter dated 
April 2 from Congressmen Rooney tranenitting without comment a letter from a 
travel agent favoring American's application; (5) letter dated April 9 from 
the Office of the Governor of California to the City Attorney for, San Fran- 
cisco enclosing a written statement by the Governor fn lieu of oral argument 
and asking the City Attorney to forward the statement to the Board at the 
proper time; (6) letter dated April 22 from Senator Kuchel enclosing a 
statement of his positign on the merits and requesting that the statement be 
received under Rule 14; (7) letter dated April 22 from Congresswoman St. 
George stating her position on the merits; (8) letter ape April ek fron 


Senator Engle submitting his statement under Rule 14; (9) letter dated April 


28 from the Chief Clerk of the California Assembly transmitting without com- 
“t 


ment Assembly Resolution No. 27 favoring a third New York-Sen Francisco 


56/. The letter was received by the Board prior to oral argument and as 
already noted, the Chairman of the Board specifically stated at the argument 
that the statement would be “included. in the docket." 


a As stated above, Senator Engle's statement was referred to by the 
Chairmen at oral argiment when he referred to Senator Kuchel's. | 
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nonstop service; (10-23) letters and statements dated April 28 fram Senators 
Javite and Keating, and Congresmmen Osners, Anfuso ana Wainwright stating their 
positions on the merits and, in ell cases but one, ee that 
the letters or statements be received under Rule 14; (14-17) “letters and 
statements dated April 29 fron Congressmen Moss, O'Brien, Sisk and Multer stat- 
thg their views on the case and, in all cases but one, specifically xequest- 
ing that the letter or statement be made a matter of public record; =“(18) trans- j : 
mittal slip dated April 30 from Senator Keating forwarding without comment e 
letter dated April 25 fran 4 constituent favoring American's application; -(19) . 
trananittel slip dated May 5, from A. J. Goodpaster of the White House for- 
warding without comment California Assembly Resolution No. 27 and a letter 
prom Gerald D. Morgan of the White House to the Chief Clerk of thé: California 
Assembly acknowledging the receipt of the Resolution; and (20): letter dated 
May 7, 1959, from Senator Case transmitting without comment on the merits an 
undated telegram from a travel agent requesting that the Senator support Ameri- 
can's application. 

It has long been the practice of the Civil Aeronautics Board to permit 
the appearance of Members of Congress at oral argument before the Board on 


The Resolution itself was read at oral argunent by. Congressman Johnson 
of California. ne pa 


: The letter from Senators Javits and Keating inadvertently referred to 
the Rule as "Rule 13." The statements of Congressmen Osmers and Anfuso were 
ee to by the Chairman at oral argument when he referred to Senator 
Kuchel's.— 


60/ Congressman Moss' statement was also referred to by the Chairman at 
oral argvment when he referred to Senator Kuchel's. — 
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the issues involved in new route applications. Indeed, individual |Board Mem- 
vers have in the past expressed interest in such argument by Members of Con- 
gress. As in the case of air carricrs in other new route proceedings, cer- 
tain of the officials of American Airlines arranged for considerable private 
electioneering in the nonstop case to induce the attendance of the various 
Members of Congress whose constituencies were affected by that proceeding. 
‘Thus, in regional sales meetings of the carrier's zone managers and sales 
personnel in the New York area hela in the summer and fell of 1958, Taylor 
discussed American's pending route proceedings and suggested to sales repre- 
sentatives of the carrier that they contact their customers, sai cis travel 
agents, for the purpose of having them write to thay ieeeaen urging them 
to appear at oral argunent in behalf of American in the nonstop case. Simi- 
larly, during the early months of 1959 Shipley requested American's sales rep- 
yesentatives in the New York area to contact travel agents and large users of 
the carrier's services for the purpose of having them write to their respective 
Congressmen requesting the Congressmen to appear at oral acnaiael. Prior to 


giving the foregoing instructions, Shipley had been talking with Taylor and 


| 
Taylor reported to Shipley that some of the Members of Congress with whon 


Taylor had discussed the matter indicated that it would be helpful to them if 
they had some expression of interest in the nonstop matter from their consti- 
tuents. Shipley’s specific instructions to the zone managers and the sales 
representatives of the carrier were to the effect that if any of, the large 
users of American's service were willing to ask their Congressmen to appear at 
oral argument they were to be told by the carrier's zone managers and sales 


representatives to write to their respective Congressmen to that effect. 
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In answering Congressional inquiries as to what certain Members of Con~ 
gress could do in the nonstop matter prior to the activation of the proceed- 
ing, both Shipley and Taylor suggested to individval Congressmen that they ; 
might write to the Board to endorse an early hearing. At no time in euch 
ceptacesieie either Shipley or Taylor advise the Congressmen contacted of : 
the requirements of Rule 14 of the Board's Rules of Practice tae 


Proceedings. 
The text of Rule li is set forth in Appendix B attached hereto. This 


Rule gives to any person not 4 party the privilege of appearing at any hear- 


ing (other than in en enforcement proceeding) and presenting relevant evi- 
dence, and of presenting a written statement on the {ssues involved in a Pro- 
ceeding to the Examiner or the Board, which statement is to conform to the : 
requirements as to "form, content, service and time of filing" applicable to 
the briefs of parties. None of the correspondence to the Bosra ty various 
Members of Congress urging a hearing on American's application for nonstop 
peers complied with the foregoing requirements of Rule 14, It was the posi- 
tion of Shipley and Taylor thet the Board’s regulations as ae the fom, con- 
tent and service of the documents vere not applicable at that stage of the 
proceeding and that Congressional correspondence urging a hearing on American's 


a/ It was Taylor's view that if he had gone 
suggeste2 thet the Member's commnications to the 
requirements of Rule 14 with respect to form, content and se 
ties to the proceeding, he "would have been laughed out of the roon. 
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A further provision of Rule 1h allows certain public persons to partici- 
pate gm osu) argument 1n any proceeding in viich argument tas been fastened. 
As already noted, Tayler spprised various Menbers of Congress, both in the 
New York area and those from the State of California, of the pending argument 
before the Board after the issuance of the Exeminer's Initial Dectasen In 
approaching Menbers of Congress to advise them that oral argument was pending 

<> an the nonstop matter, Taylor also sivised them that they might sulmit e 1et- 
ter in Meu of sppearing ot oral argument. Again, it has long been the prac- 
tice of the Board to accept written statements of Members of Congress for the 
record in lieu of oral argument on pending new route proposals. As already 
noted, a number of Members of Congress appeared in person at oral argument, 
while others submitted individual statements in lieu of oral argument. The 
cammmnications submitted in lieu of oral argument either expressly referred 
to the Board's Rule 14 or were obviously so intended. Bach of the Menbers of 
Congress who participated in the oral argument whether in person or by state- 
ment in lieu of argunent supported the certitication of 0 tint neneton car 
rier between San Francisco and ey York. 

Prior to oral argument, Congressman Shelley" s office ca Strickler 
to fumish that office with a complete set of articles. and editorials concern-. 
ing the nonstop issue which had appeared in the daily press of San Francisco, 
in order that the Congressman could present those press clippings to the 
Boara at oral argument as evidence of the public interest in the Bay area in 
“the nonstop proceeding. Barbour made the collection of clippings and gave 
them to Strickler for delivery to Congressman Shelley. At oral argument the 


c 
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Congresaman offered "s set of clippings from Sen Francisco newspapers dis- 


cussing the need and ‘Smportance of a third nonstop air carrier between San 


Francisco and New York." Chairman Durfee of the Board declined to receive 
the press clippings from Congressman Shelley. with the statement that "we 
would be inclined to question the probative value of newspaper clippings." 

At the oral argument, Congressman Younger of California stated that 
since May, 1957, he had aided Sen Francisco's effort to. obtain a third non- 
stop air carrier to New York. Congressman Younger had not appeared at the — 
hearing and his "aia" to San Francisco is unexplained. in the record except 
for certain letters from the Congressman to the Board dealing in the main 
with the procedural aspects of the case and the need por a third nonstop car- 
rier. During the oral argument, Congressman Younger strongly supported the 
Initial Decision of the Examiner which found that American should be selected 
as a third nonstop carrier between San Francisco and New York. 

While the Members of Congress participating in oral argument on the non- 
stop issue made a better than usual attempt at discussing some of the evidence 

adduced at the hearing, not a single Member of Congress participating “in that 
argument addressed himself to the real meaning of the facts before the Board. 
Thus, no Member of Congress attempted at oral argument to weigh the probable 
neea for a third New York-San Francisco nonstop in tems of the drastically 
changed economics of the jet age which save wrought such a revolution in the 
productivity potential of carriers using turbojet aircraft. In its order 
activating the nonstop proceeding, the Board asked the applicants and in- 


tervening carriers to focus their proof on the impact of the operstion of 
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jet aircraft in a market of the size and camera involved in the case. Of 
course, no Member of Congress was either equipped to argue or expected to 
arguc the facts attending the planned operation of turbojet aircraft in the 
market in question -- facts which the ‘Board considered of primary) import- 
ance in determining the economic practicality of three-carrier competitive 
service between San Francisco and New York. . at 

As in the case of appearances by Congressmen in other new route proceed- 
ings, each member of Congress appearing before the Board in the nonstop mat- 
' ter argued for the certification of the proposed additional service for their 
respective home districts. The Congressmen uniformly endorsed the pleas of 
the San Francisco Bay and New York areas for the third nonstop service without 
analyzing any of the major fortifying or countervailing -considerations bear- 
ing upon the ultimate issue of the probable public need for a thixd nonstop 
routing. Such analyses were left to the lawyers for the formal parties to 
the case who followed the Congressmen in the argument. , | 

In addition to permitting the appearances of Members of Congress at 
‘oral argument before the Board as well as the appearances of State and Fed- 
eral officials generally, me 14 of the Board's Rules of Practice in Eco- | 
namie Proceedings, pemuits the filing with both the Examiner and the Board 
of written statements on issues involved in the proceeding. As already 
found, several Members of Congress utilized the latter method of getting 
their views to the Board. Similarly, the record discloses that various 
chambers of commerce, boards of eapeevisors and other civie groups filed 


written statements on the merits of the nonstop ‘eatter with the Examiner 


and the Board. 
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the Manager of the Transportation Department of the San Frencisco Cham- 
per of Commerce, Charles C. Miller, contacted other chambers of commerce in re 
tne Bay exee urging then to file a statenent on the merits of the nonstop 
issue with the Examiner under Rule 14. Miller was careful to advise the 
outlying chambers oe commerce in the Bay area to comply with the requirements~ 
of Rule 14 with respect to such matters as the number of copies required for 
filing and their service on other parties. A number of such statements by 
chambers of comerce in the Bay area were properly filed with the Examiner. 
Fram the inception of the proceeding, the officials of Sen Francisco 
contacted ane requested the support of various poards of supervisors in the 
Bay area. At least 13 of the Bay erea County Boards of Supervisors filed 
i cteacnbe on the merits of the nonstop issue under Rule 14 with the Ex- 


aminer and the Board after the conclusion of the public hearings in the non- 


stop. proceeding. ‘Except for minor race” a these statements generally 


complied with the requirements of Rule 1h. 
Tt has consistently been the practice of the Examiners of the Board and 
the Board itself to receive statements under Rule 14 on the merits of issues 
in a new route proceeding after the close of public hearings and in lieu of 
the filing of @ brief to the Exminer or to the Board, even when such state- 
ments aid not comply with the requirements of Rule Uk as to form, content, 


 gervice and tine of filing. It is this general practice which gaided Miller 


pi eS ela 
€e/ Apparently, fprough inadvertence thé resolutions of the County Board 
of Supervisors of Sen Mateo and Senta Clara Counties found their way into 
‘the Board's correspondence file in Docket gel et al. However, each of the 
latter resolutions directs the Chairmen of the two Boards of Supervisors to 
* file Da the Exeminer end the Civil Aeronsutics Board statements under 
Rule 14. . 
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of the San Frencisco Chamber of Commerce in contacting the chanbers of com- 


merce of the outlying communities in the Bay area after the close of hear- 
ings in urging them to file statements under Rule 14 with the Examiner and 
the Board. Miller has had long experience in participation before the 
Boast in new route proceedings end it is his view that prior to the ac- 
" tivation of the: nonstop proceeding by Order E-12013, of January 13, 1958, 
there was n0 "case" pending before the Board, and that, accortinely, dur- 
ing the period between May 3, 1957, the date of the filing of American's 
motion, and January 13, 1958, the date of the Boar's order assigning the 
nonstop matter for bearing, it was entirely proper’ for civic groups to send 
commmnications to the Board without service on other persons that might 
eventually have an interest in the proceeding. . 
TWA and United allege peonedien! improprieties and an attempt to pres- 
“gure the Board on the part of the Mayor of Sen Francisco because of the 
. . Mayor's very frequent letters to the Board prior to the activation of the 
& 

nonstop proceeding, and because the Mayor's open solicitation of .|support 
-from Senators, Congressmen and other public officials in attempting to ob- 
tain an expedited hearing on haactonnta proposal for nonstop service. 


63/ In addition to many earlier letters, the Mayor sent a telegram tothe Board 
on 23, 1958, which protested the postponement of the he: s from July 
8, 1958, to July 30, 1958. The Meyor also wrete 2 letter dated ace 30, 
1959, to various Merbers of Congress from the Stete of Caltformmia expressing 
deep concern over the time the Exemiver wee telting in issuing hig Initial De- 
cision and voicing fears thet the further procedural. steps necessary before 
final decision by the Reerd would adversely effect San Francisco for the rea- | 
son that the San Frencisco-New York market was not getting nonstop jet sexvice 

. 2 or about the some dete the Los Angeles-New York market received such service. 
Jet nonstop service wee inaugurated between Los Angeles and New York on January 
25, 1959. As 2 result of the Mayor's letter of January 30, 1959, at least two 
Members of Congress from the State of Califoinia wrote to the Board regarding 
the procedural status of the nonstop rroceedinz. 
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Procedural improprieties and attempted pressure upon the Board have 


also been alleged by TWA and United against Joseph We. Martin, Jee, Chairman 
of the PUC of San Francisco-during the early procedural stages of the inn 
stop proceeding. As already noted, Martin was primarily responsible for 
the wide circulation given to a resolution of the PUC in support of as 
early hearing which was adopted after the filing of American's motion. In 
addition to writing to Senators Kuchel and Knowland and Congresemen Shelley | 
and Mailliard of California prior to the activation of the nonstop proceed- 
ing, Martin also wrote to George We Milias, President of the California Re~ 
publican Asseubly, and to Mra. Marjorie H. E. Benedict, 8 Henber of the Repub- 
dican National Committee from California during the same period and in each 
case expressed San Francisco's interest in an early proceeding on the nonstop 
problem. Martin expected that both Milias and Mrs. Benedict would write to 
Members of Congress from California. As a result of Martin's letters, both 
Milias and Mrs. Benedict wrote to Senator Kuchel asking for his help in San 
Francisco's effort to obtain a hearing on the nonstop Se 

‘ Martints correspondence with Members of Congress from California end with 
Milias and Mrs. Benedict was in each case acccupanted by a copy of the resolu- 
tion of the PUC supporting Americants usta for an expedited Tectine. This 


correspondence by Martin and the letters resulting from Martin's communications. ~ 


6L/ Martin, who has heen active in Republican party affairs in California in 
recent years, also went to his friends in the Democratic party in California ; 
and requested that they write to their Congressmen asking for support of an 
early hearing on the nonstop issue. Whether as a result of Martin's efforts 
or for other reasons, a mumber of prominent Members of the Democratic party — 
of California also wrote to the Board on the same issue. 


65/ 
to Milias and Mrs. Benedict, were sent shortly after the filing of 


can's motion and long before the activation of the nonstop proceeding on 
Jamary 13, 1958. After the proceeding was eee down for hearing, no Con- 
gressional support was sought by the PUC other than asking certain Menbers 
of Congress from California to appear at oral argument before the Board. 
Mayor Christopher and Chairman Martin of the PUC were both erticulate 
and forthright witnesses. Each ‘testified with complete. candor and’ the testi- 
‘mony of both Christopher and Martin is in all respects relisble and worthy of 
‘belief. 
Mayor Christopher and Chairman Martin of the IC were frank in, testity- 
ing that each dia what he could to solicit support for an early hearing on 
the question of a third nonstop carrier between San Francisco and New York. | 
Mayor Christopher unequivocally stated-that he contacted Members of Congress 
in this regard and that he contacted "every one else in the Bay area who had 
a vital interest in the airport of San Francisco, telling them of the situa- 
tion that prevailed and soliciting their support." The Mayor unhesitatingly 
stated that he sought all the support he could get in trying to get | an early 
; ‘hearing and decision on the nonstop matter. His‘ testimony in this regard is - 
in part as follows: ' ; Zea | 


"It is my policy as the Mayor of San Francisco to do all that . 
I can to further the interest of my City. Whether it is getting a 
baseball team or getting a new airline route or whatever it is that 
we are seeking, we ssek the support of our surrounding Congrees- 
men and public officials. 


65/ Both Milies and Mrs. Benedict wrote to Senator Kuchel regarding San 
Francisco's interest in the nonstop case in the latter part of May, |1957, 
after each received a letter from Martin on the same problem. 
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"In circulating this particular Letter [letter of January - 
30, 1959, noted above / I solicited the help and cooperation 
of various public officials surrounding San Francisco Bay." 

Similarly, Martin, following a policy established by the PUC in 1956, set 
out to do everything he coulda to get an early hearing on the proposal for a third 
ceeRton carrier for the San Francisco-New York market. As previously noted, 5 
copies of the PUC resolution supporting American's motion had been sent to the 
Senators from California, Congressmen from the San Francisco metropolitan 
area, outlying municipalities and other interested persons. In commenting on 
the wide circulation given that resolution Martin testified as follows: 


"9 Will you tell us to whom this resolution was distributed 
in addition to the persons named in that last paragraph? 


", ZT can't tell you that. I wouldn't remember but I know 
that we sent it all over Northern California. 


"No, just who got it and at what times, I wouldn't know, 
but it received very wide distribution. I am sure thet news- 


papers all got it. This was ou: campaign document. This was 
our policy.” (Zmphasis added) « 


The evidence is conclusive that generally the activities of Mayor Christo- 


pher and Chairman Martin of the PUC in the solicitation of support from Members 


of Congress, other public officials and private citizens took place prior to 
Board's Order E-12103, dated January 13, 1958, erenting an expedited hearing. 
Among the exceptions to the latter finding are the Mayor's telegram of June 23, 
1958, viiich protested the postponement of the public hearings on the nonstop 
question, and the Mayor's letter of Jamary 30, 1959, to various Members of 
Congress expressing anxiety over the time the Examiner was taking with his 
Initial Decision. There is no proof in the record that either Mayor Chris- 


topher or Chairman Martin solicited anyone to contact or correspond with the 


BSA 820 10402 


aoe 


Board after Jamary 13, 1958, except insofar as the Mayor and the woe urged 
Congressmen to attend oral argument vefore the Board and except insofar as 
the Mayor's letter of January 30, 1959, to various Members of Congress 
from California constituted an indirect approach to the Board through Mem- 
bers of Congr ss regarding the procedural status of the nonstop proceeding. 
In reviewing the activities of American and the varied pursuits of 
the civic parties regarding the litigation of the nonstop proceeding, there 
is the problem of responsibility of American for the actions of others in 
connection with alleged violations of the Board's Rules. Besides the City 
and County of San Francisco, this reopened inquiry also covered the activi- 
ties of the Chamber of Commerce of San Francisco, the City of Oakland and 
the Oakland Chamber of Commerce and the Port of New York Authority, 
Copies of the answer of the Port of New York Authority filed with the 
Board on May 20, 1957, to American's motion for an expedited hearing filed on 
May 3, 1957, were sent to Senators Ives and Javits of New York. Inja Letter 
dated June 12, 1957, and filed with the Board on June 1), 1957, Senator 
Javits joined in the Port Authority's request for an early hearing jon the 


nonstop question. After the issuance of the Examiner's Initial Decision and 


prior to oral argument by the Board, the Port of New York Authority sent a 
wire to Senator Javits, as well as to Senator Keating, advising the Senators 
‘of the imminence of oral argument before the Board and of’ the position of the 
Port Authority in support of a third nonstop carrier, Neither Senator Javits 
nor Senator Keating appeared at the oral argument;-but, as already noted, 
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"In circulating this particular letter [letter of January. 
30, 1959, noted above / I solicited the help and. cooperation 
of various public officials surrounding San Francisco Bay." 

Similarly, Martin, following a policy established by the PUC in 1956, set 
out to do everything he could to get an early hearing on the proposal for a third 
‘nonstop carrier for the San Francisco-New York market. As previously noted, bg 
copies of the PUC resolution supporting American's motion had been sent to the 
Senators from California, Congressmen from the San Francisco metropolitan 
area, outlying municipalities and other interested persons. In commenting on 
the wide circulation given that resolution Martin testified as follows: 


"Q Will you tell us to whom this resolution was distributed 
in addition to the persons named in that last paragraph? 


"”A ZT can't tell you that. I wouldn't remember but I mow 
that we sent it all over Northern California. 


"No, just who got it and at what times, I wouldn't know, 
but it received very wide distribution. I am sure that news- 


papers all got it. This was ou: document. This was 
our policy." (Emphasis added) . 


The evidence is conclusive that generally the activities of Mayor Christo- 


pher and Chaimman Mertin of the PUC in the solicitation of support from Members 


of Congress, other public officials and private citizens took place prior to 
Board's Order B-12103, dated January 13, 1958, granting an expedited hearing. 
Among the exceptions to the latter finding are ae Mayor's telegram of June 23, 
1958, which protested the postponement of the public hearings on the nonstop 
question, and the Mayor's letter of Jamary 30, 1959, to various Members of 
Congress expressing anxiety over the time the Examiner was taking with his 
Initial Decision. There is no proof in the record that either Mayor Chris- 


topher or Chairman Martin solicited anyone to contact or correspond with the 
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Board after January 13, 1958, except insofar as the Mayor and the PUC urged 
Congressmen to attend oral argument before the Board and except insofar as 
the Mayor's letter of January 30, 1959, to various Members of Congress 
from California constituted an indirect approach to the Board through Mem- 
bers of Congr ss regarding the procedural status of the nonstop proceeding. 
In reviewing the activities of American and the varied pursuits of 
the civic parties regarding the litigation of the nonstop proceeding, there 
is the problem of responsibility of American for the actions of others in 
connection with alleged violations of the Board's Rules. Besides the City 
and County of San Francisco, this reopened snqudry also covered the activi- 
ties or the Chamber of Commerce of San Francisco, the City of Oakland and 
the Oakland Chamber of Commerce and the Port of New York Authority, 
Copies of the answer of the Port of New York Authority filed with the 
Board on May 20, 1957, to American's motion for an expedited hearing filed on 
May 3, 1957, were sent to Senators Ives and Javits of New York. In'a letter 
dated June 12, 1957, and filed with the Board on June 1h, 1957, Senator 


Javits joined in the Port Authority's request for an early hearing /on the 


nonstop question. After the issuance of the Examiner's Initial Decision and 


prior to oral argument by the Board, the Port of New York Authority sent a 
wire to Senator Javits, as well as to Senator Keating, advising the Senators 
‘of the imminence of oral argument before the Board and of the position of the 
Port Authority in support of a third nonstop carrier. Neither Senator Javits 
nor Senator Keating appeared at the oral argument; -but, as already ‘noted, 
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these two Senators sent a joint letter to the Board immediately prior to 
the ergument endorsing the certification of a third nonstop service between 
New York and San Francisco. No other commnications were sent by the Port 
Authority to any other Member of Congress. The activities of the Port of 
New York Authority followed its usual practice and that of civic intervenors 
in other new route cases in keeping Members of Congress advised of pending 
new route matters affecting their constituencies and the actions of the 
Port Avthority in this regard were made without any motivation or suggest- 
ions whatsoever on the part of American, : 

In the case of Oakland, American asked the Oakland Chamber of Com- 
merce to file a request with the Civil Aeronautics Board to hold an early 
hearing on the carrier's proposal for a third nonstop service. Ina letter 
dated May 27, 1957, filed with the Board on dune 3, 1957, the Oakland Cham- 
ber of Commerce filed a request with the Board in support of an immediate 
hearing on additional nonstop service between the Bay area and New York. , 
This letter was not served on TWA or United but a copy of it was sent ‘to 


Strickler of ieepien ore Manager of the Aviation Division of the Oakland 


Chamber of Commerce, Howard Waldorf, wrote to Congressm:n Cohelan and George 
P. Hiller on March 11, 1959, advising the Congressmen of the findings made 
in the Examiner's Initial Decision and of the Chamber's interest in a third 
nonstop route between the Bay area and New York. 


66/ As in the case.of other new route proceedings, the Ayiation Board of 
the Oakland Chamber of Commerce called in representatives of the interested — 
_ carriers to make a presentation on the need for a new nonstop proceeding. 
Since the Aviation Board of the Oakland Chamber had invited TWA and Unitea 
on the issue of a third nonstop in the Denver rroceeding, only American was 
invited to make a presentation before the Committee with respect to American's 
motion of Hay 3, 1957. Strickler made the presentation, 
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Strickler's contacts with the Chamber of Commerce of Oakland prior to 
the activation of the nonstop proceeding vere made for the purpose of seek- 
ing support for the carrier's motion for an early hearing. His appearances 
before the Aviation Board of the Chamber of Commerce followed the normal 
procedure of air carriers generally in new route proceedings in advising 
communities of proposals upon which a hearing is sought before the Board. 

In writing to the Board on May 27, 1957, requesting a hearing on American's 
application and in advising Congressmen Cohelen and George P. Miller of Oak- 
land's interest in the nonstop proceeding, the Oakland Chamber acter inde- 
pendently of American or any of its representatives, 

In the case of the San Francisco Chamber of Commerce, all of the car- 
riers serving the Bay area, including American, TWA and United were) aware of 
the practice of the Transportation Committee of that Chamber in holding 
informal hearings with respect to new route applications formally moved for 

_ hearing before the Board, Indeed, each of the three eueidce- were repre-— 
sented on that Committee and its respective representatives voted on the 
‘wotdon as to whether or not the Chamber would support San Francisco|'s 
request for an expedited hearing. Moreover, of the three carriers only 
United then had a representative on the Board of Directors of the Chamber 


which had the power to override the Transportation Committee's recommendation 


6t/ The City of ‘Oakland, acting by and ‘through its Board of Port Commission- 
ers, participated in the nonstop proceeding as a formal party. It ed a 
statement with Examiner Bryan in lieu of a brief on the merits of the issues 
and it endorsed and supported the Initial Decision of the Examiner served on 
' March 9, 1959, in a later statement filed with the Board. 


that the Chamber support an early hearing on the merits in the nonstop matter. 
There was nothing unusual or clandestine about Strickler's contacts with the 
San Francisco Chamber of Commerce. As is the usual practice in the airline 
industry, Strickler presented American's case for an expedited hearing through 


the Chamber and after the proceeding was activated Strickler and Miller dis- 


cussed the type of proof the Chamber of Commerce proposed to offer, Similarly, 


prior to the hearing on the merits of the proposals of American and Northwest, 
Strickler talked to Miller about prospective user witnesses for the Bay area. 
Strickler did accompany Miller to interview two of such prospective witnesses 

but this practice was discontimed after Miller's objection on the ground that 
some prospective witnesses might be reluctant to support the Chamber's position 
if a representative of an airline were involved in the request for a witness to 
appear at the hearing in behalf of the Chamber or the City and County of San 
Francisco. Strickler also made suggestions to Miller as to the Kind of testimony 
that might be most useful by prospective user witnesses and Miller adopted some 
of the ‘suggestions made. Although Miller took violent exceptions to Strickler's 
efforts to suggest the kind of proof to be adduced at the hearing, Strickler's 
practice is not uncommon in air carrier contacts with civic parties in new route 
cases. In the end, Strickler interviewed some of the users of air service whose 
testimony he thought might help the position of the Chamber; Needles and Miller | 
interviewed others in the Bay area; and after the interviewing of respective 
witnesses was completed, Miller made the choice of the persons who were to tes- 
tity on behalf of the Chamber of Commerce of San Francisco in the hearings on 


the nonstop proposals. 
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As already. shown, the San Francisco Chamber of Commerce by letter to: 
the Board dated May 2h, 1957, supported the efforts of the PUC of San 
Francisco to obtain an expedited hearing’ on American's nonstop proposal. 
On the same date, B.D. Maloney, President of the Chamber, wrote letters 
to Senators Knowland and Kuchel, and Congressmen Mailliard, Shelley, 
Younger, Allen, Scudder, Baldwin and George P. Miller informing these 
Members of Congress that the Chamber was sapporting the resolution of the 
Board of Supervisors end. the PUC of the City and County of Gen Frencieco 
end esked the qooperation of each of the Menbers of Congress Just noted. 
Attached to the letter te the foregoing Members, of Congress:was & copy of 
the May 24, 1957, letter to the Civil Aeronautics Board. AS & matter of 
fact, a cony of the letter of hay 2h, 1957, to the Board wes also sent to 
all members of the Transportation Committee ‘of the San Francisco Chamber 
of Commerce. Since American, TWA and United each had yepresentatives on 
that committee, the three carriers were not unaware ‘ofthe Chamber's 
: efforts to support the city and County of San’ Fraricisco in’ obtaining an 
expedited hearing on the nonstop question. 

Although the Chamber of Commerce of San Frencisco received advice; 
information and suggestions from representatives of American, the Chamber's 
practice of sending communications to the Board and to Members of Congress 
in support of an expedited hearing represented an independent decision on 
the part of the Chamber to so proceed. After the activation. of the nonstop 


proceeding on January 13, 1958, Miller of the San Francisco Chamber of 


Commerce continued to bese with American through Strickler regarding the 


type of proof to be adduced in the civic portion of the hearings; but Miller 


exercised his independent judgment on the final composition of the Chamber's 
exhibits and selection of witnesses called to support the Chamber's or the 
City's position. 

In view of the prolonged contacts between American and the officials 
of San Francisco, the very close eortenonaston. between these two parties 
through a considerable portion of the nonstop proceeding, and the meshing 
of the early efforts of the carrier and the City to obtain favorable action 
on the carrier's request for an expedited hearing on the nonstop issue, 
the alleged responsibility of American for the actions of the City and 
County of Sen Francisco presents a more difficult problem of fact. The 
proof necessary to establish such responsibility is the evidence adduced on 
this problem during the reopened hearings and not the evidence which might 
be required but remains unadduced or nonexistent as a matter of required 
demonstration of an improper relationship between the carrier and the City 
and County of San Francisco. Since the carrier must be shown to have been 


actually responsible for the actions of San Francisco, the mere fact that 


representatives of the carrier might have hoped or wished that San Francisco 


would take a course of conduct which later tured out to be injudicious or 
4mproper is not by itself such evidence as the law requires as the basis 

for legal inference for blame on the part of the carrier. In ‘short, a demon- 
stration of responsibility on the pert of American must clearly show the 
carrier as the actual moving canse or power which impelled San Francisco to 
the alleged objective of improperly pressuring or attempting to exert im- 


proper pressure on the Board. 
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Of primary significance to American's relationship with San Francisco 


during the period May 3, 1957, when American's request for an expedited 
hearing was filed, 6 June 26, 1957, when that request was denied, and from 
the latter date to January 13, 1958, when the nonstop proceeding wes 
activated, is the vital and uncontroverted fact that spree this goer 
period . all that San Francisco was seeking from the Board was & hearing. 
Martin's testimony clearly antes San Francisco's policy in this regard: 

"T have slways made it clear to Mr. Shipley 
and everybody else that we didn't care which air- 
line got the third nonstop route as long as we 
got adequate service.” 

There is substantial evidence to show that San Francisco independently 
charted its own course of action from the very beginning of the events 
‘encompassed by this reopened inquiry. While the officials of Sen Francisco. 
had been discussing and focusing on the need for a new nonstop proceeding 
soon after the Board's denial of such proposed service in the Denver pro- 
ceeding, the City flatly rejected American's request that it file a motion 
to activate. a new nonstop proceeding in the early months of 1957.) Following 
the filing of American's motion for an early hearing on May 3, 1957, the 
officials’ of the City and representatives of the carrier met frequently to 
discuss strategy for favorable action on the carrier's request. (an Francisco 
concedes that representatives of the carrier aided and advised San Francisco 
whenever called upon in the preparation of the numerous communications and 
pleadings which thereafter flowed from the offices of the Mayor and the PUC 
on the limited question of the carrier's request for an eepaniited hearing. : 


However, the record is clear that the representatives of the carzier, 
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particularly Shipley and Strickler, served solely in an advisory capacity 
and. as pa and not as gcd makers or drefters of communications and 
igattoge It is true that American employees circulated a dreft form 
of resolution in support of an expedited hearing on the nonstop question 
to the outlying chambers or trade associations in the Bay area; but this 
activity was not a joint venture on the part of the carrier and the City 
and County of Sen Francisco. Although apoiemacton regarding the outlying 
chambers of commerce was no doubt exchanged between the carrier and San 
Frencisco, the record! holds the carrier wholly accountable for the cizoala- 
tion of the form or draft resolution. The City cireulated a& Graft resolu- 
tion of its ow to the outlying mmicipalities in the Bay area. 

Tt is also true that Strickler made numerous contacts with the officials. 


of Sen Francisco prior to the filing of American's motion on May 3, 1957, 


and that he supplied those officials various types of economic data relating 


to the alleged need of a third nonstop carrier between San Francisco and 
New. York. But rightly or wrongly, the practice of air carriers’ contacts 
’ and the provision of economic data relating to proposed new route applications 
by their representatives to civic officials and organizations is commonplace 
‘68/ Tims, Martin further testified as follows: "I informed Mr. Strickler 

of the many actions that we were taking. I discussed what actions he was 
taking . . . we considered up to a point. that we could use American Airlines 
here, use their help, their starr." 

And, as previously noted herein, the carrier's Public Relations 


Office in San Francisco supplied similar information to the daily press of 
the Bay area. 
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in the airline industry. Strickler was aware from early 1957 that the final 
@ecision as to the contents of communications and pleadings of San Francisco 
rested primarily with the City Attorney's office and other City officials. 
Strickler was used by the City as a source of needed traffic informa 
tion end related date, as a "secretary" and as a valuable "leg man" to make 
up for the City's lack of staff in organizing ite campaign to enlist support 
for a new hearing on the nonstop issue. The. fact that American and the 
City sought the same objective of en expedited hearing, of course, was a 
boon to the City's efforts. 
It is not uncommon in the lew for persons or prospective parties on 
the sane side of a cause awaiting trial to work together on the matter. 
Litigants with common interests traditionally pool their resources whether 


it is @ case before a reguiatory tribunal or a case in'the courts} American 


has in the past provided other cities with assistance similar to nat pro- 


vided San Frencisco in this case. San Francisco has in other cases accepted 

similar assistance from other carviers. Indeed, the cooperation between 

the Bureau of Enforcement of the Board and United and TWA without |notice to 

either American or San Francisco in this reopened inquiry is a familiar 

exemple of several parties to a case exchanging information and joining in 

a single presentation at the trial. ? 
Admittedly the City and County of San Francisco sought aid of the United 

States Senators and Congressmen in furthering the objectives of an early 

hearing on the nonstop question. But San Francisco did not rely upon Ameri- 


can to obtain Congressional support in any way during the nonstop proceeding. 
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It had experienced politicians in the Mayor and the Chairman of the PUC 
and influential private citizens it could rely upon and did rely upon in 
contacting Members of Congress from California. The City was handling 
its own case under the overall policy direction of the PUC and Mayor 
Christopher and under the trial direction of Dion Holm, City Attomey, 
and Frank J. Needles, Deputy City Attorney. Each of the latter officials 
have had long experience in the institution and conduct of transportation 
proceedings before the Board and other regulatory tribunals. Although 
American participated in discussions regarding Congressional and other 
official support for the City's efforts to obtain an early hearing on the 
nonstop question, San Francisco made its own decisions and contacts for 
such support. The following straightforward testimony of Martin accurately 
portrays the City's attitude regarding the assistance of air carriers, in 


this respect: 


Q. Did you discuss this help of your Congressmen with 
anyone from American Airlines? 


“A. Oh, sure. I am sure thet Mr. Strickler and I dis- 
eussed it. He took over for American Airlines after we got 
into this thing or maybe when we were getting into it, but T 
don't remembe>. 


"He was actually useful to us as far as I was concemed. 
We have got & terribly small staff and we are trying to rm 
and build an airport. We haven't got many leg men and we made 
it a practice to accept the help of all the airlines whenever 
we were welkirg down the same side of the street. 


"They could do the leg work because we have no staff to 
even get the information." 
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Q. Idmiting my question now to specifically the 
Congressional support, how did Mr. Strickler help you, 
if in any way? 


"A. don't think that Mr. Strickler helped us in 
the_Congressiona. aUpPort . think that the City’s 
Interest in the thing is whet got the Congressional. 


support. 1 am certain that T told him whe we were going 
to contact." (Fmphasis added). 


Q. You told Mr. Strickler who you were going to 
contact? 


"A. We discussed this with the Mayor. I think 
all the - well, I think that practically all, if not 
all of th contacts with Congressmen and Senators, 
were made by City officials. 


"Now, American undoubtedly was making their own but 
we weren't relying on American. “We didn't know what 
they were going to say and we had our own story ta tel) 
and we wanted to tell it." (Fmphasis added. 

Strickler di@ not contact Governors Brown or Knight or Lieutendant Gover- 


nor Powers of California, or any Members of the legislature between January 13, 


1958, and September 2, 1959. During this same period, with the exception of 


seeing Congressman Baldwin on one occasion, attending Congressman/Sisk’s luncheon 
in Washington and furnishing Congressmen Shelley with materials appearing in 

the Bay area press, Strickler had no contacts with any of the California Con- 
gressional delegation. Strickler met with Congressman Baldwin in| Washington in 
the spring of 1959 prior to oral argument before the Board and Strickler then 
discussed the possible appearance of the Congressman at oral argument at the 
suggestion of a private citizen of the’ Bay area. Taylor did not contact any 
California State officials, members of any California Chambers of| Commerce, or 
any City officials of the State of California. He never met with) Donald Cleary, 
the Downtown Association or the San Francisco Labor Council regarfing the non- 


stop proceeding. 
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Strickler was with Taylor at Congressman Sisk's luncheon in April 


1959 at the invitation of Congressman Sisk. As already noted, the luncheon 
followed the issuance of the Examiner's Initial Decision and the discussion 
on that occasion concerned itself with the question of California Congress- 
men participating at oral argument or submitting a statement in lieu there- 
of. But San Francisco already had commmicated with the Congressmen, 
requesting them to appear at oral argument. Strickler and Taylor were 
invited to the Sisk.luncheon to give the Congressmen some back ground on 
the nonstop proceeding and to acquaint or reacquaint the various Congressmen 
present with the nature of an oral argument before the Board. 

It has already been found that Taylor spoke to various Congressmen 
in Washington both with respect to the filing of American's motion for an 
early hearing and then later with respect to the possible attendance of 
various Members of Congress at oral argument. Again, rightly or wrongly, 
such Congressional contacts were a part of Taylor's duties. Shipley also 
talked to Senators Knowland and Kuchel and Congressmen Shelley, Younger, 
Allen, Mailliard and others. As in the case of Strickler and Taylor, Shipley 
informed various Congressmen on the progress of the nonstop proceeding and 
made suggestions to the Congressmen if requested to do so. The fact of air- 
lines contacting and informing Congressmen about new route proceedings, as 
well as regarding /mumerous legislative matters affecting the industry, is'a 
common and well-known practice in Washington. The major trunkline carriers 
each has one or more men that act as their representatives on Capitol Hill 


for those very purposes. . 
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The record leaves no doubt that American pursued its own activities on 
Capitol Hill regarding the nonstop proceeding, both before and after its 
activation. Moreover, the evidence is conclusive that San Francisco on its 
own and through its ow devices sought the support of California's Congres- 
sional delegation prior to the Board's grant of an expedited hearing and 
for the purposes of oral argument before the Board. The evidence is like- 
wise plain that while representatives of American aided and advised San 
Francisco whenever called upon in the preparation of the City's commmica- 
tions and pleadings, such commmications and pleadings were not incited or 
propelled by the representatives of the carrier working with San Francisco 
on the nonstop matter. However, it must here be made clear that the absence 
of responsibility on the part of American for the actions of San Francisco 
does not affect the accountability of each individually to the provisions of- 
the Board's Rules. 
Looking at the original nonstop proceeding as a whole, there is really 
nothing exceptional about the commmications to the Board contained in the 
public correspondence file in Dockets 5903 and 9214. Commmications such as 
these -- from Congressmen, other public officials, civic groups and private 
citizens -- are common with the Civil Aeronautics Board and other regulatory 
proceedings. Moreover, the comminications to the Board in the nongtop case 
did not set forth meaningful facts or arguments not already brougnt to the 


Board's attention in the formal papers of American and San Francisco, but 
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Statement of Ultimate Facts 


Whatever may be the Board's decision and recommendation to the Court 
with respect to the alleged violations of the Board's Rules leveled sgsinst 
American and the City and County of San Francisco in the litigation of the 
nonstop matter, this reopened inquiry has failed to adduce sufficient eS 
to show that the Port of New York Authority, the Oakland Chamber of. cee 
and the San Francisco Chamber of Commerce have either individually or in con- 
cert with American violated the Board's Rules of Practice in Economic Pro- 
ceedings or the Principles of Practice of the Civil Aeronautics Board, The 
activities and the commnications of each of the latter parties were but few 
and sporadic in nature; their communications. to.the Board and to Members of 
Congress either observed the Board's Rules or were merely commonplace communi- . 
cations such as are often made to the Board or to Members of Congress mani- 
festing a civic interest in a new route application; and to the extent 
activities and communications of each of the latter parties can ve called ex 
parte or extra record, such activities or cammmnications were entirely lacking 
in any intent to violate the Board's Rules, much less to deny a fair hearing to 
TWA, United and Northwest. As a matter of fact, neither the Bureau of Enforce- 
ment nor the complaining carriers, TWA or United, take the position in this 

81/ The filings by the Port of Oakland with the Board in the nonstop 
proceeding were made in accordance with the Board's Rules of Practice. The 


Port of Oakland did not engage in any ex parte activities during the course 
of the nonstop proceeding. 
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| yeopened inquiry that any party except American and San Francisco has 
violated the Board's Rules. | 

In the case of American and San Francieco, the alleged violation| of 
“the Board's rules will be disposed of iby ultimate findings in the context 
"of both the Board's Rules of Practice and its Principles of Practice.| The 
pertinent provisions of the Boart's mules are attached hereto as Appendix B. 
| {The Board's Rules of Practice in Economic Proceedings are known as Part 302 
of its Procedural Regulations (14 C.F.R. 302, et seq.) and the Board's 
Principles of Practice are known as Payt 300 of the Board's Procedural Regu- 
| lations (14 C.F.R. 300 et seg.). A proper guide to the interpretation to the 
Board's Principles of Practice are the various accepted professional ptand- 
ards of conduct involved in a party's participation in an adjudicatory pro- 
' eeeding, as gauged and measured by the Canons of Professional Ethics of the 
American Bar Association. 

On March 18, 1960, the Board issued a Notice of Proposed Rule Making, 
: Docket 11221, proposing various amendments to Part 302, the Board's Rules of 
Practice in Economic Proceedings, and Part 300, the Board's Principles of 
| Practice. This rule-making proceeding was instituted as a direct result of 
| the Board's opinion and order in the New York-San Francisco Nonstop Service 
Case, Docket 9214, which was adopted November 19, 1959, and which denied or 
dismissed portions of certain petitions for reconsideration of TWA and United 
in that proceeding urging that the certification of American for the third 
| nonstop service between New York and San Francisco be set aside on the ground 
| that American and certain cities in that proceeding. engaged in ex parte 
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activities in violation of the Board's Rules. In that opinion the Board 
stated that in view of the various problems of interpretation and applica- 
tion of the Board's Rules which became apparent in the nonstop proceeding, 
. the Board would undertake a prompt rule-making reexamination looking toward 
the modification and clarification of its regulations. 
Qa December 1, 1960, the Board adopted Amendment No. 23 to Part 302 of 


the Rules of Practice, now know as Regulation PR-4, which made certain 


amendments to Part 302.14 of the Rules of Practice, camonly Imown as Rule 
14. On the same day the Board adopted Amendment No. 1 to Part 300, the 
Board's Principles of! Practice, now known as Regulation PR-43, which made 
extensive revisions in the Board's Principles of Practice. Both Regulation 
Nos. PR-4 and PR-43 became effective on December 6, 1960. Moreover, on 
December 2, 1960, the Board issued a further Notice of Proposed Rule Making 
in Docket 11221, identified as proposal PDR-4, which contemplates further 
revisions in Rule 1h of the Rules of Practice. 

Rules of Practice. - As in the case of other regulatory agencies with 
similar functions, that part of the Board’s Procedural Regulations governing 
the conduct of adjudicatory proceedings is a complex compendium of frequently 
amended and sometimes’ confusing rules. It is a brave practitioner before the 
Board who will say with real assurance that he really knows what each rule 
currently means. For stronger reasons, the lay officials of an air carrier, 
the public officers of a civic party and various representatives of the State 
and Federal governments, including Governors and Members of Congress, are also 
likely to have difficulties with the interpretation and application of specific 
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* 


bs rules set forth in the Board's Rules of Practice. Such difficulties are 
. compounded when the Board's normal practice has departed frcm the specific 
* language of a particular rule -- as indeed such practice has in permitting 
Congressmen to participate at oral argument under the last sentence of Rule 
l4-as set forth in Appendix B attached hereto. | 
Sections 401(c) and 401(g) of the Federal Aviation Act specifically 
grent . interested person an unqualified right to file with the Board a 
, “protest” or "memoranda" in opposition to or in support of any application 
' for the issuance of a certificate or an amendment of a certificate of| public 
| conventence and necessity. Insofar as this right relates to the filing of 
pre-case communications -- i.e. communications prior to the activation of 
| am economic proceeding -- the Board has never purported to prescribe or 
limit in any way that right in its procedural rules and principles of| prac- 
tice. 


, 


There is no specific indication in the Act of the status of such| "protest" 


or "memo: " or what consideration or disposal should be made of them by the 


Board. The legislative pe of the Act is of no help. Definitions offer 
2, 
..but little clarification. Turning to the principles of statutory interpre- 


| tetion, it is an elementary rule that the statute should be construed) so as 


m 82/ In Webster's New International Dictionary (2a Ed.) a protest is 
@efinea as "A solemn Geclaration of disapproval of, or lack of full consent 

“in complying with, a law, e demand, etc." and a memorandum is defined|as 
"An instrument Grawn up in a brief and compendious fom” or "an informal 


communication.” 
| 
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to give meaning and effect to every part of it. To construe the "protest" 
ana “memoranda” sentence of sections 4o1(c) end (g) simpiy ss an authoriza- 
tion to interested persons to correspond with the Board would appear to con- 
stitute deprival of the effect of the sentence, because it has long been con- 
ceded that any person may correspond with a government agency without Congres- 
sional authorization. However, there seem to be two possible interpretstions 
which can give this provision force and effect. One is that the “protest” 
or “nemoranda” were intended to constitute evidence; the other that they were 
intended to be statements to the Board on the merits of pending procedures or 


briefs to the Board ion the merits of pending applications. 


he bulk of the material that has been coming to the Board in certificate 


cases over the years under section 401(c) has consisted of resolutions of civic 
organizations and letters from individuals, public officials, or business fims 
along proposed airline routes stating their desires for the service, their 
prospective uses for it and their preferences for one epplicant or another. 
Such declarations ao not come within any of the conventional exceptions to the 
hearsay rule and could not be received as evidence in peckast cate proceedings 
in the absence of agreement or stipulation by all parties. The alternative 
interpretation i6 that the sentence in question of sections 4ol(c) and (g) is 


83/ Sutherland "Statutes and Statutory Construction"” 2d Bd. (1904) , 
section 380, with mmerous authorities therein cited. 


form of petitions for intervention, 
use of the language in the text nor 
given to intervention by section 1009 of the Act. 
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an authorization for interested persons to submit statements to the Board on 


“the merits of pending pre-case procedures, or briefs to the Board on the 


gierits of a pending proposal after hearing. 
Now, no party to this reopened inquiry has taken the trouble to research 
“he legislative history of Rule 14 to see whether that Rule was intended to’ 
dmplement the "protest" and "memoranda" sentences of sections 401(c) and (g), 
either by way of preamble or by the specific terms of the Rule. Prior to 
“Dacuabex 6, 1960, which is the effective date of the most recent revision of 
Rule 14, this Rule provided, as it still does, that non-parties may present 
j relevant evidence at hearing; cross-examine witnesses with the consent of the 
spustee presiding at the hearing; and present to both the Examiner and the 
Board a written statement on the issues involved in the proceeding. The Rule 
| obviously intended that such latter statements be filed and served as a formal 
paper. Finally, the last sentence of Rule 14 provided that a representative 
“of any department, agency or branch of the Federal government or of any State 
“government may appear and present oral argument before the Board. The Board 
has consistently taken the position that under the latter provision Members of 
‘Congress could appear and participate in oral argument, whether in person or 
“through a personal representative or by means of writing a statement on letter. 
85/ The Board has taken the position described above in spite of the fact 
“that Te 18 doubtful whether a Congressman presenting the views of his constituents 
to the Board is a representative of Congress or any other brench of the Federal 


government. But, as hereinafter shown, the Board has recently proposed a new 


Rule limiting oral argument to parties who have participated in the proceedings 
4 before the Examiner. 
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The predecessor section of section 302.14 which was in effect at all 
times relevant to the litigation of the nonstop case was section 302.6 of 
the 1949 revision of the Rules of Practice in Bconamic Proceedings. The 


‘latter Rule became effective on July 1, 1949. The 1949 version of the Rule 


e 
permitted any person, including any State or other public pody, to appear at 


a bearing end present relevant evidence. It further provided that such per- 
sons could suggest questions to be propounded by the government's counsel 
to witnesses called by other persons and, with the consent of the officer 
presiding at the hearing, cross-examine such witnesses directly. 

Subsequently, the Port of New York Authority requested the Board to 
amend this provision to authorize non-parties to present a written statement 
on the issues in lieu of formal intervention. At that time, the Rules did 
not prohibit the filing of such statements and in route cases the Act specif- 
ically authorized them. However, the Board believed it desirable to extend 
this statutory privilege to all formal economic proceedings and to clarify 
the rules. Therefore, it adopted Amendment No. 2 to Part 302, effective 
August 1, 1952, which added the following language: "In addition, such per- 
sons may present to both the Examiner and the Board an oral or written state- 
ment on the issues involved in the proceeding. Such statement shall conform 
to the requirements of these rules as to fom, content, service, and time of 
filing of briefs to the Examiner and the Board.” (Baphasis supplied). This 
amendment inadvertently authorized all non-parties to present oral argument to 
the Board, and it did not reflect the Board's policy of limiting oral argument k 
to formal parties and to Congresmen. baad 
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In order to remedy this error the Board adopted Amendment No. 3 to 
"Part 302, effective May 1, 1953, which limited the participation of non-parties 
4 
, in oral arguments to representatives of any department or agency of the Federal 


‘government or of any State government, including a State avietion commission. 


ro 


‘As already indicated, the latter provision has been consistently interpreted 
. by the Board as permitting Congressmen to participate in oral argument, 
In the various revisions of the Rules of Practice through the years since 


? 


, the enactment of the Civil Aeronautics Act of 1938, the “protest” and memoranda” 
+ provisions of section 401 of the Act are only mentioned once. This one refer- 


‘ence is made in the preamble to Amendment No. 2 to Part 302 of the Procedural 
pe 


y Regulations, which amendment wes enacted at the eo of the New York Port 
« Authority and became effective on August 1, 1952. The preamble reads as follows: 


“Mme present section 302.14 of the Procedural Regulations 
provides for participation in hearings in economic proceedings 
by persons not parties by appearance at a hearing and the pre- — 
sentation of evidence relevant to the issues. However, the ‘sec- 
tion does not now contein any provision which specifically per- 
mits persons not parties to file with the Board a written state- 
ment of their position. ‘The Port of New York Authority has |re- 
quested the Board to include such a provision in section 302.14. 
Tt is asserted that the inclusion of such a revision would re- 
lieve many parties from the burdens of formal intervention and 
could also result in a saving of time to the Board. Upon cqn- 
sideration of the application, we concur in these views. Al- 
though the Act now gives a statutory right to file & prote 
or memorandum of opposition in a proceeding under section 1, 
this right does not extend to all Board proceedings. Consequent- 
ly, some procedural regulation is necessary to make clear that 
a written statement in lieu of intervention may be filed in any 
Board economic proceeding.” 


The foregoing amendment of Rule 14 allowed persons or organizatioys wishing 


to avoid the burdens of fommal interventions to file a written stetement on the 


86/ Regulations Serial Number PR-16. 
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merits of a proposal before the Examiner and the Board after hearings in all 
econamic proceedings except econamic enforcement cases. But the Board made 
no finding that Amendment No. 2 of August 1, 1952, was in ended as an imple- 
mentation of the “protest” and “memoranda” provisions of sections kol(c) and 
(g) of the Act. On the contrary, the language of the preamble quoted above 
makes clear that the aforesaid Amendment No. 2 to Rule 14 was an extension of 
the statutory filing rights under sections 401(c) and (g) and not an inz-e- 
mentation or clarification thereof. 

The provision as to written statements could not be construed to govern 
the "protest or memorandum of opposition to or in support of the issuance of 
a certificate” language provided for in the statute. The statutory provision 
is a special one dealing with certificate applications -- not a general pro- 
vision for all economic proceedings as is Rule 14 -- and, especially when read 


in context, obviously contemplates a right to file protests or supports at 


any time, including the time prior to the setting of the case for hearing -- 


not, as in the case of the statement contemplated by Rule 14, a formal brief 
based on a record made up at the evidentiary hearing. 

As a result, the Board's regulations as revised in 1952 left a big hole 
‘or a no man's land whereby numerous pre-case commnications continued to flood 
the Board offices in every major new route proceeding on the subjects of 
severance, activation and expedition of new route applications without control - q 
vy any specific rule under which they were to be filed. If these communications 
have had any sanction in law or regulation at all, they mst have been con- P 


sidered filings under sections 401(c) and (g) as cammnications on the merits ~« 


of procedural matters pending before the Board. » 
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The view that such pre-case commmications have been properly receivable 
under the aforesaid sections 401(c) and (g) is confirmed by the fact that the 
Board acted on December 1, 1960, to plug, at least in part, the hole or no 
man's land of uncertainty which existed prior to that date regarding the 
inauguration, activation and expedition of proceedings. The Board then added, 
effective December 6, 1960, a new section to Rule 14 providing specific 
mechinery for the filing of "requests for expedition" of proceedings and 
answers in support of, or opposition to such requests. The new. section 
requires service of such requests and answers "upon all parties to the case" as 
provided by Rule 8 of the Rules of Practice. The Board took this action as a 
direct result of the situation revealed to it in the nonstop procedding under 
Docket 9214. It made no finding that this new addition to Rule 14\in any 
way implements the "protest" and "memoranda" sentence of spstions 401(c) and 
(g) of the Act. 
* ieee * x bp rty  e * 

The Board's conference with representatives of San Francisco, |and 
approximately 70 percent of commmications in the correspondence file of 
Docket 9214, occurred in the period prior to the activation of the! nonstop 
proceeding on January 13, 1958. The commmications and the conference did 
not and could not violate the Board's Rules of Practice for those Rules do 


“not purport to cover such communications to or conferences with the Board 


prior to the time a case has been set for hearing. The Board's recent amend- 


ment of Rule 14 covering requests for expedition is a step in the right 
direction, but the revised Rule is inadequate in that it fails to provide for 
“a simple and reasonable procedure for the service of such requests, Addition- 
. ally, the Board's Rules of Practice need to be further amended to cover service 
of applications filed with the Board, notice by the Board of such applications, 


"and necessary standards and procedures for the severance of applications and 


priority of hearings on particular proposals. 
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Up to now, at least, there has been nothing improper about the informlity 


of the procedures with the Board before a case has been activated. As a mtter | 
of fact, the most recent expression of Congressional interest in the problem 


of ex parte contacts, H. R. 12731, introduced by Representative Harris on 
June 21, 1960, requires judicial formalities to be observed by agencies and 
litigants before them only after the time a proceeding has been noticed for 
hearing. ; 

These informal procedures 1a not in any way contravene the Boards pro- 
codural regulations existing at the tine of the nonstop case. The Boar's 
Rules of Practice did not set forth any procedures vhich mst be folloved 
when a hearing is being requested. Furthermore, contrary to the arguments 
of TWA and United, there was no requirement of service upon them of the com- 
mmications to the Board requesting @ hearing. Rule. 8, which provides for 
service of documents filed with the Board, states that a document "shall be 
‘served . - - upon all parties to the proceeding in which it is filed... .” 
However, Bale 25 (@) provides thet a person becomes « party caly ven be has 
been granted intervention in a proceeding. ‘In the nonstop case, prior to 
Jamary 1958, TWA and United bed never sought, much less been granted, inter- 
vention ‘in Docket 5903, the docket of American's application containing its 
request for New York-San Francisco nonstop authority. Accordingly, they were 
“not parties to any “proceeding” Ee ae oe ree 
sSik sa poyunsceanc sola isedaas tote ecg tne 

TWA and United can scarcely be heard to argue that there was any impro- 
. Prlety in anyone's fatling to make service upon them of documents filed before 

Rule 18 does state that a request for an order or ruling by the Board 

not se specifically provided for in the Rules of Practice shall be made 
vy motion. But to Isabel such a request a "motion" does not add any service 
requirement if, as here, no one has yet intervened as a party in the docket to 
which the request or motion relates. American and San Francisco served their 


May 1957 motions on TWA and United, but they were not required to do so by any 
Board Tule. 
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, | they intervene’, for they themselves followed the same course as others having 
putative interests in the San Francisco-New York nonstop matter but who, like 
ae had not yet attempted to become parties. Thus, when TWA and 
| United ansvered Anerteank motion for expedited hearing, neither carrier pur- 
| | ported to serve ite document upon Eastern Air Lines -- a ‘New York-San Francisco 


., applicant at the time though its applications were not prosecuted in the nonstop 


-| case -- or upon other possible intervenors such as the New York Chamber of 


_ Commences to name only one of many civic bodies that had an interest in. the 
..' matter and might have intervened had they chosen to do so. In almost jany 
’ prospective Board proceeding the list of persons who have an interest jand might 
; became. parties if they choose, is lengthy indeed, and hence it is incumbent 
«| wpon those who want to receive service of documents concerning any particular 
* application to:intervene in the docket containing it. The Board's Rules of 
4 “Practice at the time of the nonstop proceeding cannot reasonably be inter- 
preted otherwise, nor were they by TWA and United in their filings, as noted 

"| above, nor have they ever been heretofore in any new route Proceeding, 


There was only one instance after the activation of the nonstop proceeding 


~ of a direct ex parte cammmication to the Board from a party to the case. That 


a: 90/ It is true that the Chairman labeled Mayor Christopher's letter of 
July 3, 1957, a petition for reconsideration of the Board's denial of [American's 
‘motion, and complained that the Mayor had failed to serve it "upon the parties 

+\ to the case.” But the Chaimman did not point out who these "parties" \were, and 
, this letter scarcely changes the fact that there were none. Certainly the Chair 
“man never made a similar complaint about any | of the other numerous communi cations 


_ other parties to a!proceeding if such support was sought within the confines of 
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sole instance was a telegram from the Mayor of the City and County of San 
Francisco dated June 23, 1958, urging that the hearings in the nonstop matter 
be concluded in July 1958. ‘The Mayor's telegram of June 23, 1958, dealt 
entirely with a matter of procedure. Commmnications of the latter sort are 


. commonplace in Board new route proceedings. There are many instances of such 


communications in other cases urging expedition in the hearings; in other 
instances they urge expedition of the Board's final decision after the hearings 


have been concluded. Such requests for expedition are now of course covered 


- ‘by the recent amendment of the Board to Rule 1k. i 


TWA takes the position that American violated the Board's Rules of Practice 


in several respects through 4ndirection. Thus, in its activities in support 


ww 


of its motion of May 3, 1957, for severance and an expedited hearing, American.» 


oo 


is alleged to have violated the requirement of Rule 18 that “any affidavits — 


or other evidence desired to be relied upon" in support of an answer must be 


ineorporated therein and that American ignored the requirements of the same Rule 


. 


that answers in support of (or in opposition to) a motion mst be filed within z 
oL : : 


@ stated period. 

At the outset, 4t mst be made clear that no Board Rule has in the pest ~ 
precluded any air carrier applicant in a Board proceeding from fully acquainting 
all' interested persons with the facts and merits of its application. Sint larly, 
the Board has always recognized the right of an applicant to seek saibnit or *- 


« 


the Board's rules. 


r 


In the nonstop proceeding, the cutoff date for the filing of answers.., 
to American's motion was May Nay 1%, 19573 nee the Board on May 10, 1957, extended 
the date at United's request to May 28, 1957. 
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The answers to American's motion submitted to the Board by the Port of 
New York Authority and the Chamber of Coumerce of San Francisco as properly 
‘and seasonably filed. The answer filed to the same motion by the Oakland 
" Chamber of Commerce vas dated May 27, 1957, but it was not received by the 
. Board until June 3, 1957. While American solicited ,support from ais Oakland 


| 


Chamber of Commerce for its notion, there is no evidence of record| to support 


| é 
the charge that the carrier was. responsible for the late filing by! the Oakland 


Chamber of Commerce . This Chamber has long participated in Board proceedings; 
it is well acquainted with the Board's Rules of, Practice; and its peilure to 
file: an answer in time ws its ow responsibility. Again, if the Board. had 
been Sonactentious about enforeing its Rules of: Practice it would have returned 
the answer filed by the Oakland Chamber of Commerce . as having been: late filed; 
but the Board's acceptance of the commmications.of May 27, 1957, from the 
Oakland Chamber of Commerce was consistent with its long-standing policy of 
- accepting requests for expedition of proceedings from organizations having a 
potential ‘interest in a new route natter as well as from persons who, are un- 
likely to become parties without regard to any Rule of its Rules of Practice - 
While American aid engage in a campaign of solicitation of support for 
‘Sts motion, neither the persons that actively became parties nor the non-parties 
which filed documents with the Board after the filing of the motion were beholden 
to the carrier for such cammnications. It must be emphasized at buts point 
that the municipalities in the Bay and New York areas and the numerous civic. 
organizations at either end of the proposed nonstop route were oe eacrotas in 
their associations with air carriers in new route cases and in commnicating 
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with the Board either directly or through their Congressmen in new route 
proceedings. These organizations simply followed a long-standing practice 
of writing directly to the Board or writing to their Congresamen who in tum 
communicated with the Board. To the extent such communications can be 
described as "ensvers" to American's motion of May 3, 1957, such cammunica~ 
tions have never heretofore been monitored or controlled by the Board to make 
sure they technically observed the Board's Rules of Practice as to either 
form or content. 

American continued solicitation of support for an expedited hearing 
after the dental of its motion on June 26, 1957, and its contact with various 
non-parties and Members at Congress with regard to oral argument before the 
Board is more eprcoprintely the subject matter of a possible violation of the 
Principles of Practice of the Board. The latter problem is essentially one 
of what constitutes permissible solicitation of commmity and Congressional 
support on matters pending before the Board. To the extent there were solici- 
tations by American of commmications to the Board prior to the activation of 
the nonstop proceeding, it has already been demonstrated that the Board has 
not. had until the recent revision of Rule 14 any established procedure under 


whicn such commriications could be monitored and received by the Board under 
t 


@ specific Board Rule. The Carrier's solicitation of interest in oral argument 
through non-parties has likewise not been circumscribed in the past through an 
-appropriate Board Rule. The proposed further revision of Rule 14 now pending 


The private rey tase Vacs Sesote esiiabdveie 08 Congress or to the 
pia regarding the nonstop proceeding likewise followed the time-honored practice 
of "writing their Congreseman" or "writing to Washington" to make their views known 
No Board Rule of Practice was violated by such common ex parte expressions of 
interest because no Rule of the Board purported to cover them. 
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should, if eventually adopted and thereafter enforced, properly bar non-parties 
from oral argument and obviate the need for the kind of electioneering that has 


been going on among Members of Congress in all major new route cases. 
| 
Following the close of the hearing in the nonstop matter, the San Francisco 


Chamber of Commerce, with the knowledge of the City Attorney's office of San 
Francisco, undertook to secure expressions of support for the third nonstop 
route from local goverment bodies and chanbers af commerce in Norther Califor- 
nia that had not appeared at the hearing through a request that such bodies 
file statements with the Exminer under Rule 14. No decision to follow this 
course was reached until after the hearing was closed. Miller of the San 
Francisco Chamber of Commerce discussed the propriety of such a procedure with 
Needles of the San Francisco City Attorney's office and these two men agreed. 
that such filings under Rule 14 were pemmissible. As had been done in many 
other new route proceedings, Examiner Bryan accepted statements for the record 
under Rule 14 of numerous municipalities and civic groups which had not appeared 
at the hearing. | 
The record is clear that American was not in any way responsible for Miller's 
solicitation of the Rule 14 statements after the close of hearings. While Miller 
aid consult with Needles as to the propriety and permissibility ofl the procedure, 
Sen acres was likewise in no way responsible for Miller's activities in this 
| 


regard. 


93/ In circulating the proposed draft of a statement under Rule 14 to 
government units and chambers of commerce in the Bay area, Miller's accompanying 
letter was careful to call attention to Rule 14 and the Rule's provisions with 
respect to form, content, service and time of filing. | 
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There can be general agreement with TWA that the interpretation of Rule 1+ 


as it existed at the time of the nonstop case to the effect that for a person 
or organization to qualify to submit a written statement to either the Examiner 
or the Board, such person or organization must have appeared and presented 
his statement at the hearing. However, this has not been the practice of 
either the Board or the Board's Examiners in new route proceedings. Statements 
on the merits of new route proposals have generally been accepted by Examiners 
in lieu of briefs from persons who had not appeared at the hearing. Similarly, 
the Board hes had a consistent practice of accepting such statements from 
municipalities and various civic or trade associations after the Examiner's 
Initial Decision. 

With respect to American's contact with Members of Congress, either 
directly or through travel agents for the purpose of having Congress appear 
at oral argument or to write to the Board in lieu thereof, the activity in 
question is almost wholly related to a possible violation of the Board's 
Principles of Practice rather than the Boards Rules of Practice. It is true 
that permitting Congressmen to appear at oral argument or to submit a written 
letter or statement in lieu of physical appearance at argument appears to 
constitute a violation of Rule 14 as it existed at the time of the nonstop 
proceeding. However, the Board has consistently allowed Congressmen to appear 
at oral argument under that Rule either in person or by a representative or 
by written statement or letter. Accordingly, American cannot be held to have 
violated Rule 14 in soliciting the sutmission of either oral or written argu- 


ment by Members of Congress in the nonstop case. 


$a Sel 
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There is no allegation of the violation of any Rule of Practice by | 
American in the filing of the miny documents submitted by the carrier in the 
course of the nonstop proceeding. In the filing of its own papers, the carrier 
scrupulously observed the Board's Rules of Practice in all respects in the 
course of the litigation in the nonstop case. i 

In view of the foregoing and all ‘considerations of record, it is found 
and concluded that neither American nor the City and County of San Francisco 
violated any of the Rules of Practice in Economic Proceedings during the course 
of the nonstep proceeding in Dockets 5903 end 9214. But the facts relating to 
the alleged violations of the Board's Principles of Practice by the two parties 
do not free the parties from blame with respect to the latter Rules. 

Principles of Practice. - The Board's code of ethics or the stendants of 
practice, as attached hereto in Appendix B, preclude "private" commnications 
on the “merits” in cases “to be determined after notice and hearing," and 
further declazed it to be improper for any yerson to atteupt to bring pressure 
on the Boari in such cases. These principles adjure, in their om words, the 
“highest standards of judicial and professional ethics." They insist that, 
in adjudicatory matters, -"the Board's judicial character be recognized and 

cacumateasn 
"Whe the -Boaru.'s standards of practice in effect at the time of the non- 
stop proceeding appear simple and forthright in their tezminology, these| stand- 
/ ards suffered from numerous built-in ambiguities and contredictions. Cognizant 
of @ serious nee’ for clarifying and amplifying its code of ethics or standards 
No. PRA3 
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wholesale revisions in' those Rules as a result of the rule-making proceeding 


instituted on March 18, 1960, in Docket 12221. 

The Board received comments and suggestions from 49 practitioners before 
the Board during the course of the rule-making proceedings in Docket 11221. 
The proceedings in Docket 11221 disclosed a marked divergence of views as to 
the proper scope of any ban on ex parte communications in Board procedures. 
Particularly troublesome were the twin problems of Congressional appearances 
at oral argument and the extent to which air carriers should be permitted to 
solicit support for their proposals from civic parties to a proceeding. With 
respect to the phrase “ex-parte commmication” and the term “pressure,” there 
have long been differences of opinion in many areas, including the definition 
of the terms themselves. 

To start with, it must be borne in mind that regulatory agencies are not 
courts, notwithstanding that some major aspects of their duties involve what 
may be termea as judicial or quasi-judicial functions. As in the case of 
other regulatory tribunals, the Board is presumed to be an expert in its 
particular field of activity, a status acquired only by a thorough knowledge 
of the industry. Moreover, the Board must deal on a day-to-day basis with the 
manifold aspects of the airline industry which it regulates, in tems of the 
administration of the regulatory statute, prescription of rules, and case-to- 
case adjudications. Accordingly, there cannot be as to all the functions of 
the Board the same isolation from discussion and public and industry contacts 
which normally characterize & good court of law. 

It has been widely recognized in recent years by students of the adminis- 


trative process, by various bar groups devoting their time to the problem of 
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the desirability of more judicialization in the administrative process and 


by various comittees of the Congress working with the same problem | that 

the various regulatory tribunals are not as yet regarded as courts. Apart 
from the question of tle @esirability for such regard, the regulatory agencies 
in the past have experienced great difficulty in preventing communications to 
them from non-parties with respect to the many judicial matters pending before 
them, although it must be conceded that the various regulatory agenties could 
have done more in ‘proseribing the incitement of active pressure campaigns on 
the part of units of the Ltigieles which are subject to the direct) jurisdic- 
tion of the agencies. ‘Further, there has been a widespread belief that ‘pone 
taneous communications to 4 regulatory tribunal from non-parties are not 
entirely improper and cannot be wholly controlled, and that indeed it is no 
doubt desirable for the regulatory agencies to. be aware of and ae to 


public opinion, in contrast to being responsive to private. interests attempting 


to assume the guise of public opinion through direct or indirect pressure cam- 


paigns of various kinds. Adaitionally, there obviously are | inquiries 


For an excellent discussion of the problems involved in the judicializa- 
tion of the administrative process in the light of some of the current dissatis- 
factions with the administrative exercise of judicial power, see, Auerbach, 

Should Administrative Agencies Perform Adjudicatory Functions? 1959 Wis.L. Re- 
view 95. 
| 

Even here there may be some room for difference of opinion as to the 
circumstances in which a litigant may legally "take his case to the pudlic." 
Moreover, the Board has long held it unobjectionahle for an air carrier to attempt 


_ . to enlist the support of Members.of Congress, cities, chambers of commerce and 


other civic groups. See, for example, letters of Chairman James R. Durfee dated 
October 30, 1959, February 17, 3960 and April 7, 19€0, respectively, on this 
latter subject ini the Southern Transcontinental Service Cage, Docket 7964. These 
letters of Chairman Durfee's are found in the correspondence docket of thet pro- 
ceeding and ruled on protests of certain of the applicants of thet lease with 
respect to the activities of a competing applicant. 
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and cammnications, oral or written, which neither constitute attempts 
to exert pressure nor can be considered commmication on the merits. These 
include requests and cammmnications ‘fro persons who need the information 

in the discharge of their ow duties such as answering {nformation requests 
received by the White ne Members of Congress, Governors of States, Mayors 
of cities, end departments of Federal, State and local governments. While . 
the Board hes not seen improprieties in such inquiries in the past, it never 
theless has had a policy of placing such commnications in the public corre- 
spondence docket of the matter to which they related to avoid any suggestions 
of SEERETT, in receiving "private communications.” 

On the other hand, deliberate attempts at personal influence as such to 
achieve a particular ee in an adjudicatory proceeding are in an entixely.— 
aifferent category, as'are private audiences with litigents or their attomeys, i 

"pack door” or clandestine contacts through third perscns, ume hospitality, 
as well as private or ex parte communications on natters which should ‘be 
‘determined on notice to all of the litigants made parties to a particular 
proceeding. With seen to pressures and ex caarte communi cations: to exert 
such influence, it is universally agreed that it is wholly improper to attempt 
to obtein favorable recognition solely on the grounds of personal or re 
influence, through fear of retaliation of some kind or another. or by otherwise 
exerting pressures as such in furtherance of private goals. There is likewise — 


universal agreement that Sete: agencies shovld not succumb to such attempts 


at ss and further should Avgontiecs and prevent such attempts in every way 


possible. 


“In the last analysis, the quality of justice depends upon the quality 
of the men who administer it... -" Auerbach, 1959 Wis. L. Rev. 116. 
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But determining just what constitutes such attempts at improper 


or influence is quite another matter in many circumstances. Persons 


high places 


whether in or outside the government, 


pressure 


occupying 


in business or government or, otherwise deemed to be influential, 
should not perhaps in all cases be barred 


from expressing or having considered their legitimate interests merely because 


they are influential. If, for exemple, another government department, official, 


or a Member of Congress has & 
matter or contemplated action, the Board in the past has perceived 


priety in that interest being commmicated to it through customary 
Ana if such channels are provided by en agency, they should 


channels. 
generally be the same for all persons, 
are Members of Congress, Federal, State or local officials or sre 


Mr. Citizen in any part of the country. In other words, if what are 


termed ex parte commmnications or discu 
in the past in relationship to a given subject matter, 


the less so merely because of the identity of the individual involved. 


larly, if, as has been the Board's practice in the Past, the area 


which all representations by persons outside of a 


ey er EY 

here are now and no doubt always will be borderline cay 
able differences of views in various quarters as to whether it is 
legitimate interest on the part of the commmicant or whether more 
than the expression 
in the very natures of the 
Members of Congress should tak 
or whether other agencies or offici 
heretofore have been thought to be lereely beyond the Board's cont 
lem is not so much communications 3s such, but rather the way in wh: 
made. It is the surreptitious, cJandestine or "yack door" appro: 
which is reprehensible. 


stions 


als should do so. 


These are problems wht 


proper interest on the merits of a given Board 


no impro- 


and nomal 


whether they work in the White House, 


just a plain 


ssions may have been considered proper 
they should 


mot becane 
Simi- 


is one in 


case should be publicly made, 


sg and consider- 
fact a 

is intended 

ch are inherent 
such as whether 
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ex parte camunications to or information from Board sources can be justified 
only under the nomal concepts of withholding information which should not 
ve released to others than properly interested Federal officials: or because 
of security or other valid considerations. All of which leads, of rer 
the very difficult question of the kind or types of situations in which ex 
parte or private commmications must be held to be outside the bounds of 
propriety in this reopened proceeding. 

At the time the! Board ruled on the allegations of TWA and United in ite 


opinion and order of November 19, 1959, thé Board found that, in their most 


unfavorable light, some of the communications which came to it during the 


litigation of the nonstop proceeding might have constituted a technical viola- 
tion of its standards of practice, but that they are wholly different in 
character from the type of private, clandestine - and even worse - activities 
involved in the “influence” cases before the Federal Communications Comission. 
This reopened inquiry has not revealed any significant communications to the 
Board which were not duly filed in the public correspondence dockets of the 
nonstop proceeding. | Now as before there is not the slightest hint of — 


B/ Order E-14664. 


: One of the cammmications sent to the Board but missing from the 
correspondence file was Mayor Christopher's letter of Jenuary 30, 1959, sent to 
the Governor of California, the two Senators from the State of California and 
numerous Members of ithe House of Representatives from the State of California. , 
This letter was tranamitted to the Board by two Members. of Congress from Califor- 
nia but the Mayor's letter was returned to the Congressmen at their request. * 
The Mayor's letter of January 30, 1959, detailed the procedure delays referred . 
to by the letters of the two Members of Congress from California which were 
placed in the public correspondence file. Certain other correspondence to the 
Board was returned to Members of Congress at their request, but no evidence was 
adduced, during this reopened inquiry to enable the trier of facts to ascertain 
the nature of the remaining returned communications. With respect: to oral 
commmnicetions by Members of Congress with Board personnel, the record in this 
reopened. inquiry reveals no more than routine inquiries as to the procedural 
status of the nonstop proceeding. 
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venality or corruption, private, secret or clandestine activities or 


pre- 


meditated wrongdoing on the part of any. of the parties to the nonstop case, 


or on the part of any staff member, Examiner or Board Member, as the 


in the cases recently before the Federal Commnications Commission. 
In its November 19, 1959, opinion and order, the Board spelled 
some length the areas where its then existing standards of practice 


clear. 


100, 
a Commissioner by an applicant, his agent, or persons with a direct 
interest in the outcome of the case. 
the Commission pursuant to Court remand: WKAT v. F.C.C., 258 F. 2d 
on remand, In re applications of WKAT, Inc., et al., 29 F.C.C. 216 
(private discussion between applicants. and a Commissioner on the me 


Six of the seven F.C.C. cases involved private communicat 


Two of the cases have been dec 


e 
e) 


was 


out at 


were un- 
| 


It recognized that there was a serious question as to whether the 


fions with 
pecuniary 
lided by 
418 (1958), 


eo 
its of 
the case and attempts to corrupt a Commissioner by two of the applic 


ants) 3 


Massachusetts Bay Telecasters v. F.C.C., 261 F. 2d 55 (1958), on remand, In 


re applications of WHDH, Inc., et al., 29 F.C.C. 204 (1960) (private 


between officers of two applicants and a Commissioner designed to i 
the Commissioner's judgment on the merits). 
Decisions have been issued by a Special Examiner: 
Biscayne Television Corp., et al., 20 P&FRR 715 (1960), reopened by 


meetings 
uence 


In two other cases, Initial 
In re applications of 


ithe Com- 


mission on its own motion (private approaches to a Commissioner by three 
applicants with intent to corrupt the Commissioner); Sangamon Valley Televi- 


sion Corp. v. United States, 358 U.S. 49 (1958), on remand, 269 F. 
(1959), on remand, 19 P&FRR 1055 (1960) (prospective licensee co 


ld 221 
icated 


with Commissioners both by personal visits and private letters and sent gifts 


to the Commissioners). Two other cases await consideration on char, 
applicants privately discussed the merits with a Commissioner: WO 


es that 
v. F.C.C., 


358 U.S. 55 (1958), on remand, 268 F. 24 889 (1959); In re applications of City 
of Jacksonville, et al., reopened by the Commission on its own motion, 20 


P&FRR 1087 (1960); see also Hearings on Investigation of Regulatory 
and Agencies before the Special Subcommittee on Legislative Oversig. 
House Committee on Interstate and Foreign Commerce, 85th Cong. 2d S 
3278 (1958). 


Commissions 
it of the 
ss. -3260- 


The seventh case, WIRL Television Corp. v. United States, 358 


U. S. 51 (1958), remanded, 253 F. 2d 863 (1958), apparently was remanded because 


of an interrelationship with the Sangamon case. 
this reopened inquiry are unlike the willful wrong in an earlier F.C 


Moreover, the facts adduced in 
1.C. situa- 


tion as ruled upon in Commnications Comm'n v. WOKO, 329 U.S. 223 (1946). 
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ad 


prohibitions of its principles of practice applied to a procedure requesting 


e 


the institution of an evidentiary hearing on a new route applicaticn. . It B 
further stated that there was also some question as to whether commmnications,, 
are “private” even when no confidential treatment is requested and they are 
made public as a matter of course in the correspondence file. Moreover, the 
Board then vondered whether commnications are “on the merits" even though «. 
they - as do many of the letters in thts proceeding - relate solely to matters 
of procedure or routinely transmit material without coment. 

The Board then found, as it necessarily had to, that the "ambiguity" 
of its Rules may ‘have resulted in doubt as to the srandaaks of conduct 
‘required prior to the institution of the evidentiary hearing in the nonstop 
case on January 13, 1958. This finding is reinforced by the evidence addnce-v 
in this reopened inquiry as to American's and Son Francisco's understanding 
of the Rules that were applicable prior to the institution of the hearing. 
Prior to the activation of the nonstop case on January 13, 1958, American ba 
acted on a view of the Board's Rules and standards of practice to the effect ” 
that before a matter had been set for hearing there was no fixed procedure y, 
for cammnications to the Board or for the service of such cammnications on : 
other persons. American's activities after the start of the proceeding, inso- 
far as they relate to the cammnications in the public correspondence file, y 
were based on & view that it was entirely proper under the Board's Rules and “ 
code of ethics for carriers to advise Members of Congress and the municipalitie 


affected by their applications as to the nature of their proposals for new +i 


route authority; that it was entirely proper for carriers under aforesaid Rules 


we 
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and principles to solicit support from persons having 4 putative interest 
in a potential proceeding for an early hearing; and that it was likewise 
proper for carriers to edvise Congresamen of the facts relating to ja new | 
“proceeding which might be of substantial interest to their constituents. 
San Francisco's actions prior to the activation of the proceeding were 
governed by a view of the Board's Rules and standards of practice similar 
to that of American but independently arrived at. 
Since it was not uncommon to hold conferences with civic groups similer 
in character to the Board's December 2, 1957, conference with the represenia~ 
tives of San Francisco, both American and San Francisco were of the mind thes 
the informal conference of the Board with the representatives of San Franciscc 
prior to the activation of the evidentiary hearing was entirely in accordance 
with the Board's Rules. Neither the City of San Francisco nor the carrier saw 
any impropriety in the carrier's close collaboration with the City in either 
the preparation of the City's papers requesting an expedited hearing or in 
the later preparation of the City's evidence to be presented at the hearing. 
American Likews ee saw no impropriety in its press representative's 
numerous contacts with the daily newspapers of the Bay area, including the 
circulation of various background memoranda to the nonstop matter both before 


and after the evidentiary hearings. Finally, neither the carrier nor the City 


of San Francisco viewed the communications which came to the Board after the 
activation of the hearing as being repugnant to the Board's standards of 
practice, including several letters submitted by Members of Congress at the time 
of oral argument which, in several instances, were inspired or requested either 


by the carrier or by the City of San Francisco. 
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In ite December 6, 1960, revision of its code of ethics cr standards 
of practice the Board clarifies its earlier definitions of the phrases 
“private communications" and “on the merits." In the same revision the. 
Board has also established guidelines as to what constitutes improper 
solicitation in a proceeding on the pert of a party and it further estab- 
lished at what stage in a proceeding the Rule concerning improper attempts 
to influence becomes applicable. 

‘Both the preamble to the revised cole of ethics or standards of practice ., 
end the changes made in the pre-existing Rules suggest that the recent re-  « 


vision of the Board's code of ethics is almost entirely preoccupied with the 


ow 


‘gpecific questions raised in the nonstop proceeding. The Board's reviced 
standards of practice defines "a private communication on the merits" as © 
a written or oral communication on “any substantive or procedural issue in 

the case" by any person, either in public or private life. Thus, procedural 
issues, including the issue of whether or not a proceeding should be activatec* 
or expedited, are now issues on the: merits for the purpose of the Board's new” 
Rule against newts communications. But communications which merely make 
inquiry as to the status of a proceeding without discussing issues are not 
considered communications on the merits. 

With respect to the issue of solicitation, the Board's recent revision of, 
its standards of practice recognizes that its pre-existing Rules did not : 
expressly prohibit parties from soliciting persons to support their positions ; 
either by their participation in the hearing or, in some cases, by direct ® 

si» 


commnication with the Board. Recognizing that solicitation of support by 
; 
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an air carrier did not necessarily constitute an effort to bring pressure 
to tear'ca the Meabers af the Board or its staff, the revised Rules con- 
template that such solicitation will continue to be proper if éxpreseed 
| ‘within the fremework of the Board's new procedural rules ana ite revised 
standards of practice. The Board, accordingly, wrote new language into its 
standards of practice which vould make it improper for a party +o any pro- 
ceeding to engage in any activity which may reasonably be expected to rusult 
in commmications to the Board or its steff in cases where such cammnications 
are not served upon all parties or orally presented at a hearing or oral 
argument. Additionally, the Board has established same guidelines as to what 
constitutes improper solicitation and the revised standards make it| improper . 
for any party to solicit commnications to the Board or its staff other than 
proper commmications by parties or non-parties specifically pemitted under 
Rule 15 and the revised Rule 14 of the Board's Rules of Practice. Moreover, 
the revised standards of practice provide that any party soliciting] the 
support of any person must call such person's attention to the provisions. of 
Rules 14 and 15. 
The revised standards of practice provide for s number of other changes. 
. pmong these further changes are several which have direct applicability to 
the problems raised by this reopened inquiry. Thus, with respect to matters 
required by the statute to be decided after notice and hearing, such as & : 
: proposal for new or additional air service, the revised standards are made 


applicable from the time en application is filed in a new route case. ‘The 


amended standards of practice further state that where appropriate in the 


10445 
public interest the Board may deny a party which violates these standards 
of the relief it seeks in a proceeding. Moreover, requests for the 
activation of an expedited hearing on a pending new route application will 
henceforth be considered "a commnication on the merits.” 10 WMoally, 
by a further Proposed Rule-Making proceeding instituted on December 1, 1960, 
the Board is considering a new amendment to its Rules of Practice which would 
withdraw from persons who are not perties to a proceeding the privilege of 
presenting statements or oral argument to the Board after the hearing before 
an Examiner is concluded. This latter proposed Rule would eliminate oral 
arguments to the Board now permitted by Members of Congress, spokesmen for 
the Federal executive departments or agencies and State aviation commissions. 


If the latter agencies were permitted to intervene as formal parties to a- 


proceeding, they presumably would be entitled to orally argue before the 
Board even though they aid not submit evidence at the hearing or otherwise 


participate in the proceedings before the Examiner. . 
* * # * * * * 
American and San Francisco must be judged in this reopened inquiry vy 
the principles of practice which were in effect at the time of the litigation | 
of the nonstop proceeding. In tems of specifics, just what did American 
and San Francisco do’ or attempt to do, if anything, which mst be condemed 
as violation of the Board's code of ethics or standards of practice? 
Approximately 70 percent of the allegedly offensive communications in 


behalf of American and San Francisco were received by the Board prior to 


101/ As already noted herein, requests by non-parties for the activation 
or expedition of an application must hereafter be made in accordance with the 
Board's recently revised Rule 14 which provides for a new procedure whereby 
interested persons other than the parties may request that a proceeding be 
activated or expedited. Under the revised standards of practice, a request 
for activation or expedition of a proceeding which is not made in accordance 
with the Board's Rules of Practice will be placed in the public correspondence 
file of the proceeding and will not be considered by the Roar. 
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| 
activation of the nonstop proceeding on January 13, 1958. The findings 


of ultimate facts regarding those activities and communications will be 
presently stated. 
American on May 3, 1957, and San Francisco on May 7, 1957, filed docu- 
ments with the Board requesting an expedited hearing on American's proposal 
for a third San Francisco-New York nonstop route. These filings were made 
after consultation between representatives of carrier and officials of San 
Francisco. The carrier and the City worked in near unison on this project - 
After the filing of the papers requesting an activation of the nonstop pro- 
ceeding, American and San Francisco scught supporting resolutions from 
various municipalities arid civic groups in the Bay area. A number of 
resolutions and letters were sent by these civic organizations to| the Board 
and to some Members of Congress from the State of California. The Mayor of 
Sen Francisco also wrote numerous letters to the Board on the alleged need 
for a new nonstop proceeding, and he and other officials of the City of San 
Francisco sought the support of various Members of Congress from California 
as vell as support from California State officials ond politicel leaders. 
American advieed a number of Congresemen of its May 3, 1957, filing; but 
. the carrier did not specifically ask the Congresamen to do anything at that 
time. Moreover, the carrier contacted a number of travel agents in the Bay 
area as well as some travel agents in the New York area regarding the 
carrier's efforts to have its application for the nonstop route afivanced es 
the Board's docket. A number of the Members of Congress contactefl by Sen 
Francisco, by other civic groups and by American wrote letters to the Board 


urging an early hearing. 
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American was in| regular contact with the daily press of the Bay area 
after the filing of its request for an expedited hearing on May 3, 1957- 

The carrier inspired much of the newspaper pudlicity, both: in the form of 
news stories and editorials, which appeared in the daily press of the Bay 
area following the filing of the carrier's request for a new nonstop pro- 
ceeding. The Office of the Mayor of San Francisco made a collection of 
various newspaper editorials and articles supporting San Francisco in ivs 
endeavor to obtain an early hearing on the nonstop issue and a large number 
of such editorinils and articles were transmitted by the Mayor of San Fran- 
cisco directly to the Board. | 

San Francisco's efforts to enlist the support of various public officials, 
including certain Members of Congress, as well as the support of numerous 
civic groups in the Bay area, were consistent with the City's past practices 
in new reute proceedings. While San Francisco consulted with representa- 
tives of American regarding such efforts, the activities. and eftorts of . the 
City as well as those of other civic groups in the Bay area were not directed 
or dominated by American. 

On June 26, 1957, the Board denied the request for an expedited hearing 
on American's application. but it ordered a staff study of San Francisco-New 
York air service problems.. Of the total 134 communications to the Board 
in the public correspondence file of the nonstop proceeding, 77 or almost 
60 percent are dated between May 3, 1957, and June 26, 1957. TWA and United 


had direct notice of many of these communications. 
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There was nothing unusual about American's.contacts with the| officials 
of Sen Francisco, Members of Congress or the various civic groups! in the 
Bay area, or in the carrier's efforts to interest public officials and civic 
organizations in the carrier's desire for an expedited hearing. Aimilarly, 
American's contacts with the press in connection with the nonstop case are 
not without precedent in Board proceedings, although the carrier's distribu- 
tion of press releases and memoranda to editors to various newspapers in the 
Bay area was somewhat more intensive and better organized than the publicity 
efforts of other carriers which are of record in this case. Whether American's 
efforts at publicity for its cause in the nonstop matter transgressed the 
bounds of judicial propriety will be hereinafter analyzed in more detail. 
Further, there is nothing about the so-called ex parte contacts in connec- 
tion with the nonstop proceeding that distinguishes it from a typical new 
route proceeding before the Board, either in nature or volume of) such contacts. 
Indeed, the ex parte communications contained in the public correspondence 
files of other new route proceedings were in some cases even more vigorous 
in their demands for specific Board action than those which are. found in 
the public correspondence docket of the nonstop case. 
After the denial by the Board of the request for an early hearing on 
the nonstop issue on June 26, 1957, a member of the Board's staff visited 
San Francisco to discuss the San Francisco-New York air service problem with 
Bay area officials and other interested persons. The public correspondence 
file contains a total of 16 important commnications to the Board during the 
period after denial of the request for an expedited hearing and prior to 


January 13, 1958, when the Board, by divided vote, ordered a hearing on 


175 
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American's application. Among these commmications were two letters from 
the Mayor of San Francisco -- both of which were sent to TWA and United -- 
and one from a San Francisco civic organization. There was a letter from 
an East Coast Congresasan tranamitting a letter he had received from a 
constituent. The remaining letters were from California Congressmen in 
response to conmunications received from the various public officials in 
the Bay area. All of the commnications just noted urged early considera- 
tion by the Board of the San Francisco-New York nonstop matter. 

In late November 1957, San Francisco sent its State legislative repre- 
sentative to Washington, D. C., to contact members of the California delega- 
tion regarding the City's interest in an early hearing. On December 2, 1957, 
representatives of San Francisco had an informal conference with the Board 
regarding the Bay area's air service problems. The proposed visit of the 
San Francisco representatives to Washington to meet with the Board was 
prominently reported in the San Francisco press. While representatives of 


American were in contact with the representatives of San Francisco both prior 


to and after the City's conference with the Board on: December 2, 1957, the 


activities of San Francisco on or about the date of the conference with the 
Board were not suggested or masterminded by the carrier in any way. A 
transcript of the conference of December 2, was made available to TWA and 


United; both the carriers also had notice of the conference through the 
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daily press in the yaa as well as through a story appearing in a 
local trade journal. oY 
Following the activation of the nonstop proceeding by Board order on 

. January 13, 1958, the case aseumed an entirely new posture. During the - 
period between the date of Jenvary 13, 1958 and September 2, 1959, when 
the Board issued its order granting American's application for the) third 
San Francisco-New York nonstop new route, there is no question about the 
applicability of the Board's principles of practice proscribing “private 
communications on the merits” and “any effort by any person interested in 
the case to sway the gudgnent of the Board by attempting to bring |pressure 
or influence to bear upon the Members of the Board or its staff, or that — 
such person or any Member of the Board's staff, directly or indirectly, 
gives statements to the press or radio, vy paid advertisements or otherwise 


designed to influence the Board's judgment in the case." Among other prob- 


lems, the latter part of the proscription of the Board's ethical standards 


raises the thorny questions of the extent to which a party to a proceeding 


SS 


106/ Prior to the date of the conference with the Board on December 2, 
1957, which was held at the request of certain Members of Congress from | 
California, the Mayor of San Francisco wrote to some California Congreaaten 
and included a so-called "Condensed Facts Sheet" summarizing the arguments 
supporting an early hearing. Although American had not suggested the Mayor 
should write such a letter, the carrier had provided the City wit economic 
data on the San Francisco-New York matter as early es 1956. These data, in 
the form of a "Facts Sheet" were revised snd brought up to date from time 
to time. A revised version of the "Facts Sheet" was given by the carrier 
to the San Francisco City Attorney's office with the knowledge that the City 
planned to make some distribution of it at that time. The tranemittel of 
the "Facts Sheet” to the offices of the Board by certain California, Congress- 
men and by the White House aid not result from any specific request on the 
part of American. 
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may legitimately solicit support for its case and the point at which a 


party's efforts at publicizing its case runs afoul of generally accepted 


judicial conduct. 


A totel of 4O some communications in the public correspondence file 

of the nonstop case are dated during the 19-month period efter the activa- 
tion of the proceeding on January 13, 1958, and prior to the Board's 
September 2, 1959 decision. San Francisco wes in touch at least twice 
with Members of Congress from the State of Celifornia during this period | 
to complein of pnoceenrek delays, and nine of the Reeedmnnmee cn in the file 
during this period are letters from Congressmen reflecting San Francisco's 
expression of concern over the delays in deciding the nonstop case. 

Although American was not directly responsible for these communica- 
tions, one officiel of the carrier wrote a highly inflammatory though some- 
what confused letter to a member of the Mayor's Committee of San Francisco 
complaining of the délay in the issuance of Examiner Bryan's decision in 
the nonstop matter. ‘During this period the Board was unmercifully abused 
by various editorials appearing in the daily papers of the Bay area. 
Through ignorance, indifference or sheer irresponsibility, certain of the 
editorial writers for the daily press in the Bay area treated the Board as 
a@ sort of a political dummy to be whacked and kicked around at will. Their 
editorials showed scant understanding of the judicial processes under which 
_ Board new route proceedings are decided and even less appreciation of the 
proper relationship between a newspaper and @ judicial: tribunal charged: with 


responsibility for anticipated or pending litigation. Indeed, certain of 
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the editorials hereinbefore referred to hardly credited the Board with 
a minimum degree of intelligence and industry. 

Illustrative of an almost complete lack of respect for the Board and 
its judicial processes on the pert of certain Bay area newspapers was their 
gloating over the Boerd's reversal of January 13, 1958, on the issue) of an 
expedited hearing on the nonstop matter and their editorial description of 
that reversal as a victory for San Francisco's "lobbying" and the Bay area's 
"political" leadership, It is a tribute to the Board's judicial detachment 
that it voted that reversal on the basis of its study of the problem in 
spite of the mistreatment it suffered at the hands of certain Bay area 
newspaners, 

Americen xas in almost constant contact with the daily newspapers of 
the Bay area coth before and after the activation of the nonstop proceeding. 
The carrier's officials made elaborate plens for building up publicilty in 
the Bay area upon the release of the Examiner's Initial Decision, with the 
carrie. hoping that the full impact of such publicity would get to the 
Members of Congress and the Board, At least one editorial during the 
vendency of this case on the merits was transmitted to the Board by a valifor- 
nia Congressman and another California Congressman brought a sheaf of news 


stories and editorials from the Bay area press with him to oral argument; 


but, as already found, the Chairman refused to accept the latter materials 
] | 


for the record. 
The remaining communications in the public correspondence file during 


the January 13, 1958 = September 2, 1959, period are for the most part 
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letters or statements submitted by Members of Congress, public officials 
in California and.a number of private citizena.. The correspondence file 
for this period contains two camunications tranemitting a resolution of | 
the California Assembly on the nonstop matter.. There are also a number 
of letters in the file during this period from Members of Congress making 
general inquiries as to the procedural status of the proceeding and trans- 
mitting letters received by those Congressmen from travel agents. A few 
letters also came from private citizens. 

The record leaves no doubt that both American end San Francisco s0-— 
licited some of the letters or statements submitted at the time of oral 
argument before the Board. American also solicited a number of travel 
agents in an indirect effort to encourage Congressmen to appear at the oral w4 

_ argument. There is no evidence thet the letters vhich came to the Board from : 
private citizens during this period were directly solicited either by Sen. 
Francisco or American. It is to de noted, however, that TWA and United 


had direct notice of most of the Congressional. letters and statements sub- 


mitted at the time of oral argument and they heard the California Assembly 
169 


resolution read aloud at the oral argument. 


the only instance of a direct contact 
vation of the case and before Board 
vreing that. . 
public hearings be % 
dated January 39, 1959, to the Gove 
from California expressing alarm over the alleged delxy 
Initial Dectaion.| If the Mayor hoped this letter would come to the attentjon ~ 
of the Board, his hope came to parr. Two California Congressmen promptly . 
relayed the letter to the Board, 
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Both American and San Francisco stoutly deny. that they consciously 
violated the Board's principles of practice at any stage of the nonstop 
proceeding. Each of these parties to the proceeding insists it acted upon 
interpretations of the Board's Rules which were reasonably held, particu- 
larly in view of the Board's acknowledged uncertainties as to the meaning 
of very vital provisions of its pre-existing ethical rules of conduct, as 
well as the Board's past acquiescence in and even acceptance of similar 


extra-record activities in other new route proceedings. It is argued by 


American that holding the carrier and San Francisco accountable as viola- 


tors of the Board's standards of practice would not only be harsh snd un- 


fair, but also would be contrary to the well established principle that 

one cannot be punished for violations of a rule when the conduct |proscribed 
by the rule is not clearly defined. 110/ As a matter of fairness jand even- 

handed justice, there is manifest merit in mitigating the consequences of 

the conduct of American and San Francisco under the ambiguous proscriptions 

of the Boar's pre-existing standards of ethical practice. Such|a finding 

has substantial justification in the failure of the Board to clarify its 
principles of practice at an earlier date and in its fellure to take more action 
with respect to various improper practices in such proceedings as the New York- 
Florida Case, Docket 3051, and the New York-Mexico City Nonstop, Gase, Docket 2909, 
in each of which even more serious offenses to the judicial process are re- 
corded. 


110/ See, e.g., Kraus & Bros. v. United States, 327 U.S. 614 (1946) ; 
United States v. Cohen Grocery Co., 255 U.S. 81 (1921). 
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While the strictures of the Board's rules of ethical practice in 

effect at all times relevant to this reopened inquiry, particularly those 
of Rule 2 which, among other things, proscribed attempts at improper 
inflmence, could well be read to make them applicable to the important 
procedural question of getting a case started, such a reading does not 
gibe with the terminology of the unrevised rules. Before very recently 
amended, those rules prohibited private communications on the merits of 
@ case to be determined after notice and hearing. It would appear that 
that prohibition applied to activities aimed at influencing the Board's 
judgment by off-the-record means in a case to be determined on the record 
and, accordingly, the prohibition may be held as inapplicable to the mass 
of commnications reaching the Board prior to the activation of the non- 
stop proceeding. Moreover, the communications involved in the period 
prior to the activation of the proceeding, if not the activities behind 
them, appear to be expressly authorized by law in sections 401(c) and (g) 
of the Act. Even if this interpretation of the Board's standards of 
practice is in error, and those standards were intended to prevent ex parte 
commnications to the Board with regard to procedural questions concerning 
applications before they have been set for hearing, there still would be 
Goubt on the question of the violation of these principles because TWA and 
United did not even seek leave to intervene in the nonstop case until after 
the prehearing cammunications had been sent and received and the communicants 
were therefore under no obligation by Board rules to serve these carriers 
with copies of their submissions in any event. But regardless of the proce- 
dures or lack thereof relating to the activation of a proceeding as 
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established in the statute or in the Board's Rules, American and |San 
Francisco must, as parties to an adjudicatory proceeding, account for 
activities and communications which ignored or transgressed the nomally 
accepted standards of judicial conduct. Ambiguities in the Board's rules 
which were applicable prior to the activation of a proceeding may mitigate, 
but they cannot completely excuse, such transgressions. 
Irrespective of the uncertainties in the Board's pre-existing standards 
of practice and the numerous unwritten modifications thereof born of cus- 
tomary practice of both air carriers and civic parties pefore the Board 
proceedings, and in spite of the Board's tolerance of flagrant extra-record 
procedures in other new route proceedings, the record made in this reopened 
inquiry cannot wholly excuse the numerous off-the-record activities of 


American and San Francisco in the nonstop matter. Viewing the nonstop 


| 
proceeding as a whole, the vice in the activities of American and San Fran- 


cisco is that each sought the intercession of non-parties to Place the 
strongest kind of case in the Board's hands both on the important procedural 
question of an early hearing and on the final substantive question of the 
merits of the issues in the nonstop nissieediseey diate the ambiguities 
in the Board's pre-existing code of ethics and the belief of American and 
San Francisco that longstanding practices of litigants before the Board have 
so legitimatized their activities so as to require a finding that their 
violations were only technical in nature is not important to a finding that 
the violations took place. The foregoing factors are only important to a 
possible moderation of the sanctions which should follow such violations. 

111/ As ruled during the hearings in this reopened inquiry,| mere attempts 


at activities which are proscribed by the Board's code of ethics are sufficient 
to establish a violation thereof. 
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While the strictures of the Board's rules of ethical practice in 
effect at all times relevant to this reopened inquiry, particularly those 
of Rule 2 which, among other things, proscribed attempts at improper 
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established in the statute or in the Board's Rules, American and |San 
Francisco mst, as parties to an adjudicatory proceeding, account for 
activities and communications which ignored or transgressed the nomally 
accepted standards of judicial conduct. Ambiguities in the Board's rules 
which were applicable prior to the activation of a proceeding may mitigate, 
but they cannot completely excuse, such transgressions. 
Irrespective of the uncertainties in the Board's pre-existing standards 
of practice and the numerous unwritten modifications thereof born of cus- 
tomary practice of both air carriers and civic parties before the Board 
proceedings, and in spite of the Board's tolerance of flagrant extra-record 
procedures in other new route proceedings, the record made in this reopened 
inquiry cannot wholly excuse the numerous off-the-record activities of 
American and San Francisco in the nonstop matter. Viewing the nonstop 
proceeding as a whole, the vice in the activities of American and San Fran- 


cisco is that each sought the intercession of non-parties to place the 


strongest kind of case in the Board's hands both on the important procedural 


question of an early hearing and on the final substantive question of the 
merits of the issues in the nonstop ee ae the ambiguities 
in the Board's pre-existing code of ethics and the belief of American and 
San Francisco that longstanding practices of litigants before the Board have 
so legitimatized their activities so as to require a finding that their 
violations were only technical in nature is not important to a finding that 
the violations took place. The foregoing factors are only important to a 
possible moderation of the sanctions which should follow such violations. 

112/ As ruled during the hearings in this reopened inquiry,| mere attempts 


at activities which are proscribed by the Board's code of ethics are sufficient 
to establish a violation thereof. 
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In the case of American, its questionable practices consisted primarily 
of inspiring commmications by travel agents directly and through Members 


of Congress, in soliciting Members of Congress to support its application 


112/ 
at the time of oral argument before the Board, and lastly -- and 


perhaps most seriously -- in attempting to influence the decision in the 
nonstop proceeding through a well-organized and efficient publicity program 
in the daily press of the Bay area. In the case of San Francisco, the core 
of its violations rests in its almost complete disregard of the judicial 
character of the Board's processes and in the City's well-organized and 
carefully directed "grass roots" campaign for a third nonstop carrier: 
first, to obtain an early hearing on the nonstop issue and; thereafter, to 
solicit support for a favorable Board decision. As part of this campaign, 
San Francisco virtually saturated the Board with direct commnications on 
the need for an expedited hearing on American's application. The City 
solicited support for its position from almost every important available 
civic and political quarter in the Bay area. Included in the mass of 
materials sent directly to the Board by San Francisco were not only the 
direct communications of its Mayor representing a need for another nonstop 


service to New York, but his representations were supported by enclosures 


122/ In spite of the ruling of the Court of Appeals for the Second 
Circuit to the contrary in Eastern Air Lines, Inc. v. Civil Aeronautics 
Board, 271 F.2d 752 (1959), even the submission of oral argument by Congress- 
men, particularly when solicited by a private party, cannot be squared with 
sound rules and professional ethics. In view of the fact that these power- 
ful political personages have not participated in the development of the 
record, advocacy by them can obliterate the appearance of fairness required 
in such cases. In the above case, the Board submitted a brief to the Court 
stating in effect that the Board pays no attention to arguments of Congress- 
men in adjudicatory cases. If that is so, why clutter up the record and use 
the Board's and its staff's valuable time in entertaining such arguments at 
all in any form and often acknowledging such arguments when they are presented 
in written form? 
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of resolutions of neighboring municipalities in the Bey area, by | 
endorsements of various civic groups in that region, and by numerous’ 
newspaper articles and editorials which were obviously transmitted to 
the Board for the purpose of swaying the Boerd's judgment. San 
Francisco also inspired certain California State officials and - 
various Members of Congress from California to commnicate directly 
with the Board with respect to the nonstop mtter. 
* * * * * * * 
Aside from the numerous off-the-record efforts of San Francisco 
during the long history of the nonstop case, perhaps the most distarbing 
aspect of the whole range of extra-record activities during the course 
of the nonstop proceeding have been American's efforts -to employ 
publicity as a device for furthering its cause in the nonstop 
matter. * * * 
% * ’ Hey ieg WIS ie ae tee ee # 
American contends in part that its use of publicity in this| case is 
justified by analogy to the press releases issued by the Attorney General 
in anti-trust proceedings. A published opinion of the American Bar Associa- 


tion's Committee on Legal Ethics, issued soon after the press release practice 
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was adopted by the Attorney General, lays at rest any such claim (Opinion 
No. 199, 26 American Bar Association Journal No. 3, Pp- 233-234 (March, 1940)). 
It states in part: 


" . . the Attorney General is attorney for the body 
politic . . . Herein lies a material difference between a 
report or a press release issued by the Attorney General, 
and one given out by an attorney for a private client. 
Notwithstanding this difference, certain limitations should 
be regarded in giving out press releases by the Attorney 
General respecting pending or prospective litigation in 
order that the rights of the defendants, both in civil. and 
criminal prosecutions, be neither impaired nor prejuds ced, 


eERHEE 


“While we may doubt that the effect of public opinion 
would sway or bias the judgment of the trial judge in an 
equity proceeding, the defendant should not be called upon 
to run that risk, and the trial court should not have hir 
task made more difficult by any dissemination of statements 
to the public that would be calculated to create » public 
demand for a particular judgnent in a prospective, or pending 
case. 


Hen E 


*. J. when, as here, the statements relate to prospec- 
tive or pending criminal or civil proceedings, they should 
omit any assertions of fact likely to create an adverse 
attitude in the public mind respecting the alleged actions 
of the defendants . . ." i15/ 


American also produced evidence to show that American ani other carriers 
. 


have distributed press releases in judicial and other quasi-judicial proceedings. 


Whatever the propriety of those activities (and that is not in issue here) the Rs 


115/ The force of the last tvo paragraphs from Opinion No. 199 quoted above 
may de contrasted with Barbour's activities in providing “memoranda to editors” - 
and other handouts claiming "discrimination" against and inadequate service at 
San Francisco and even purporting to analyze for the press TWA's and United's 
exhibits in the proceeding. 
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whole problem of the uses of publicity in new route cases is deeply trouble- 


some and one that mst be faced up to in this reopened inquiry. Assuming. 
arguendo that a carrier may publicize newsworthy matter, even though it comes 
to light sim taneously in a quasi-judicial proceeding, it cannot be concluded 
that all bans are removed and that the partisan “memoranda to the editors” and 
similar matters in this record become an acceptable publicity device in a new. 

The Board's principles of practice specifically prohibit any interested 
person from giving directly or indirectly statements to the press or radio 
by paid advertisements or otherwise designed to influence: the Board's judg- 
ment in the case. Here again, it may be reasonably held that this prohibi- 
tion applies only to statements sagaee during an on-the-record proceeding 
and is not applicable to the press releases and memoranda, cireulated vy 


American prior to January 13, 1958. * * * 
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American's intimation that a finding condemning the carrier's press 
relations in the nonstop proceeding may amount to a “gag” rule probibiting 
the issuance of appropriate information to the press is ridiculous. 
American's press releases and memoranda to the editors reflected the carrier's’ 
point of view in a colored and partisan vay. While there is no showing in 
the record that the Board was aware of American's efforts at propagandizing 
the Bay area press or that the Board even read the numerous articles and 
editortals of certain San Francisco newspapers which carefully parrotted 


the carrier's insistent drumbeating on the need for 4 third nonstop carrier, 


a finding to the effect that the Board might have been swayed by the publicity [ 


efforts of American is not necessary to a condemnation of the carrier's 
practice in thie regard. It is not really vitally important whether the 
Board was actually influenced by the carrier's careful efforts to propegan- 
dize its position with the public in the Bay area. The important thing is 
that the proceeding before the Board must give the appearance of affording 
gustice to each of the parties involved. As the Supreme Court has observed 
"gustice met satisfy the appearance of justice." Offut v. United States 
348 U.S. LL, 14 (195%) . In other words, by allowing parties in its new 
route proceedings to propagandize the. Board through the medium of planted 
newspaper publicity, the Board's dignity and respect and judicial status 

is undermined regardless of the fact that parties to a case may navexthniens 


be given a feir hearing. 


* * 
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The publicity procedures in the nonstop proceeding are particularly 


@isturbing because the Mayor of San Francisco and certain Members of Congress 
took it upon themselves to relay to the Board articles and editorials in the 
Bay area press inspired by American. It is true that American was not shown 
to be directly responsible for those tranemittals, but what was mont unpro- 
fessional concerning American's press activities was the fact that an officer 
of the carrier trained in the law specifically intended that the lsmpact of 
eareaie of the carrier's publicity efforts would somehow reach the Board and 
Members of Congress. Certainly thie officer of the carrier did not want 
such publicity in the Board's hands in order that the Members of ‘the Board 
or its staff would have a mere exercise in the reading of newspaper articles 
and editorials. In view of the foregoing, it is concluded that he ease 
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ana San Frencisco both transgressed the Board's ethical standards with 
respect to the use of newspaper publicity during the pendency of the 
nonstop matter. Hovever, since what American end Sen pranstans aid in 
this regard has to'a substantial extent been a long established practice 
_ of both air carrier and divic litigants before the Board, the offenses of 
the carrier and the City against the Board's rules in this respect are 
mitigated by the Board's failure to enforce its longstanding rule against 
improper newspaper publicity in other Board proceedings. ; 
We next come to the problem of vhether the violations of American and 
Sen Francisco of the Board's principles of practice as set forth in the 
foregoing ultimate findings require a retrial of the Sen Francisco-New York 
nonstop proceeding. 
Whe mere fact'that there may have been some violations of the Board's 
code of ethics does not necessirily vitiate the prior proceeding. For that 
to be the case the! violations mst be shown to have been both substantial 


_ and prejudicial. Vi Television Corp. v. Federal Commmnications 
“ DIG eoperG. oy ett 
Commission, 269 F.2i 211, 224-225, (D.C. Cir., 1959). “The courts often 


b 


set aside administrative determinations because of adjective rather than 


w 


116/ The significant recent court cases on this question do not stend for 
contrary rule. In each of the following, the failure to conform with the rules 
resulted in manifest prejudice: Service v. Dulles, 354% U.S. 363, 387-368 (195% 
Gismissal of Federal employee contrary to regulations; Jefferson Ameenent Co. 
v. Federal Commmications Comission, 96 App. D.C. 375, 377, 206 F.2d 227, 279-8 

. (1955), aieniesal of application without hearing; Accardi v. Shaughnessy, 3h7 B: 
260, 266-267 (1954), decision of Immigration Board ordering deportation of peti; 
tioner influenced by the Attorney General; American Broadcasting Co. v. Federal. 
Commanications Commission, 85 App. D.C. 343, 349, 179 F.2a 437, 4h3 (1949), molt 
fication of license without, hearing; and United. States v. Perkins, 79 F.2i 533, 
534. (28 Ctr. 1935), decision by an Exeminer who hed not sat on the case. x 
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substantive error. But the procedural irregularities complained of in such 

situations must be serious and prejudicial. Most frequently, such reversals . 

invdyed patent deficiencies. in the hearing or decisional processes of the 
regulatory trite! 

TWA has never really demonstrated how it was prejudiced by the activities 

of American and San Francisco except to state that the numerous ex parte com- 
munications which came to the Board were somehow inherently prejudicial 
because TWA had no opportunity to rebut them, and that, moreover, the activ- 
ities of American and San Francisco as well as the communications inspired 


by them destroyed the appearance of that degree of fairness in the! nonstop 


case which is required of all judicial and quasi-judicial proceedings. 


United argues that the numerous off-the-record communications to the 

_ Board led the Board to hold a hearing before actual jet operations| were 
available. This argument has in effect been disposed of by the Court. United 
Air lines, Inc. v. Civil Aeronautics Board, 281 F.2a, 53, 55-56 (D.C. Cir. 1960) . 
Moreover, United contends that the only effective remedy which can| be directed 
as & result of this reopened inquiry to vindicate the integrity of the Board, 
its: regulations sak its processes, and the rights of the parties other than 
American and San Francisco in this proceeding, is a vitiation of the nonstop 
proceeding and a hearing de novo to detemmine whether the public convenience 
and necessity require that a third nonstop carrier be authorized between San 
Francisco and New York and, if so, which of any applicants for such authority 


should be authorized. 


17! See, e.g., Morgan v. United States, 304 U.S. 1, 23-26°(1938); Channel 
16 of en Island v. Federal Commnications Commission, 229 F.2a,/520, 524 (N.C. 
Cir. 1956). 
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With respect to the many extra-record coumunications received by the 


Boal during the course of the nonstop case, the majority of gach ccrmnt= 
cations in the public correspondence file are dated between the filing.of 
American's motion of May 3, 1957, and the Board's order of June 26, 1957, 
Genying that motion. “Quite aside from the fact that TWA and United knew 
full well that the Board ae acmirian communications from Congress and 
civie groups during this period, the Board denied American's motion as TWA 
and United had asked it to do, so they were scarcely prejudiced by such 
commnications. 

As for the conference of the Board with San Francisco on December 2, 
1957, and the scattering of commmnications after the order which denied _ 
American's motion for an early hearing, and prior to January 13, 1958, when | 
— Board, on its own motion, ordered a hearing on the nonstop issue, tne 
eeatasence and the extra-record communications in question were almost 
wholly directed to the question of whether or not there ghould be ‘a hearing 
and were not prejudicial. TWA and United were not injured by the fact that 

. the Board finally decided to hold a hearing after its staff had submitted 
a study of the Sen Francisco-New York air service pattern, for the mere fact - 
‘that the hearing was ordered did not assure that a third nonstop carrier . 
would be authorized. Nor can there be any really serious grounds for 
that the couteseras or the 1957 commnications - most of which antedated the _ 
‘ Board's final decision by more than two years - in any way affected the, 
capacity of the Examiner and the Board to make a fair and honest disposition .. 
of the nonstop proceeding. Indeed, after the pre-case conferente fiasco on .. 
the part of Sen Francieco on the alleged necessity of “pressure” upon the 
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Board as reported in the press prior to the conference, the Board became 


very skittish in dealing with the City on the nonstop mtter. Signifi- 
cantly, two Members of the Board voted against the authorization of a 
third nonstop in the San Francisco-New York market. Although the dissent 


of those Board Members does not show that the tactics of San Francisco 


drove them to vote for a denial of the proposed third nonstop route, 
no one in a position of judicial responsibility could possibly bake 
kindly to the constant barrage of commmications sent or inspired by 
San Francisco and to the editorial abuse heaped upon the Board by the 
Bay area press. 
# % * * * 


It is difficult to see how United and TWA even can eer ry, 
claim that they were prejudiced or denied a fair hearing by the 
thin trickle of commnications received by the Board during the) 19 
months that the case was actually in progress. The letters in 


June, 1958, from the Mayor of San Francisco, and froma few California 


Congressmen, requesting that the Board adhere to the procedural) 


schedule established in the Examiner's report of prehearing con+ 
ference were to no avail. The Examiner postponed the hearings in 


| 
accordance with the request of United. 
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The letters from California Congressmen in February, 1959, urging 
expedition of the proceeding had no effect on the future course of the 
proceeding; there is certainly no suggestion that the Examiner was thereby 
prodded into speeding his decision. If TWA and United seriously thought 
that these letters had any such result, they were given every opportunity 
in this proceeding to adduce testimony to this effect; indeed, they were 
openly invited in this reopened inquiry to do #0. 

The only remaining commnications of substantial significance are the 
statements sulmitted by public officials at the time of oral argument. 
Even were the Board to reverse its traditional position and find that these 
violated its Rules, there was still no substantial harm to TWA or United. 
Counsel for the two carriers heard the Chaimnan refer to some of these can- 
munications at the opening of the argument, but they did not object to the 
receipt of these communications nor did they ask to see them. They saw a 
Congressman hand the Chairman other of these communications, and still there § 
was no complaint by TWA or United or any request that they be pemitted to 


gee the commmications. 


Finally, as to all the communications, any possibility of prejudice or 


denial of a fair hearing is put to rest by the Board's affirmative finding 
in its order of November 19, 1959, that it did not consider the cammunica- 
tions in reaching its decision. Similar disclaimers have been accepted 
even where the extra-record communications set forth facts not of record 


which would bear critically on the issues in the case. See, e.g., Eastern 
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Cf. Sisto v. Civil Aeronautics Board, 86 App. D.C. 31, 35-36, 179 


F.2d: 


47, 51-52 (1949). Here the commnications did not set forth any signifi- 


cant facts which were not in the record, and were in the main the 


usual . 


expressions of public interest from Members of Congress, from civic groups 


and from private citizens. 


Perhaps the most important feature of the various off-the-record com- 


munications in the files of the nonstop proceeding as well as in ‘the files 


of every other major record proceeding before the Board is the simple fact 


that such commnications have for very obvious reasons positively 


no status 


in the decisional processesofthe Examiners and the Board. Faced for years 


with the difficult problem of.what to do with off-the-record expressions 


of interest, the Examiners ‘and the Board have long eaten such communica~ 


tions to be placed in the éobeeapondéane file of the dockets involved. 


These various so-called ex parte or extra-record commumications are important 


and significant largely because of the nuisance and the trouble such communi- 


cations cause the Examiners and the Board. If my experience as an Exeminer 


in this matter is any guide, absolutely no attention is paid to such comuni- 


‘ 118, 
cations in rendering a decision on the record, —— ae! 


"se * * * # * 


cd 


In view of all that has been shown as to the Board's past interpreta- 


tion of its regulations, and as to accepted and noxmal practices in other 


proceedings, it would be harsh indeed to hold that American is @isqualified 


from retaining the nonstop right conferred by the Board's decision or to 


hold that its qualifications are in some way seriously impaired. 


1 8/ As e matter of sound judicial procedure, the fact that 
record communications are uniformly disregarded in the decisional 


The worst 


off-the- 
process 


by the Examiners and the Boarl does not, of course, make such commmications 


any less improper than they would be if they were considered, 


of ottenses of American, 1.e., solicitation of support and the use of 
publicity, - and the worst offenses of San Francisco, es the constant 
padgering of the Board through ex parte letters, accompanied in some cases 
with various enclosures, the solicitation of support and the attempts at 
Congressional pressure -- each represent activities which in one way or 
another have for years been a blot on the judicial processes of the Board. 
American is 4 highly respected carrier in the industry and the record . 
of its representation in prior Board proceedings has been as good as that 
of any of the other certificated air carriers. The carrier's responsi- 
bility for that portion of the correspondence file reflecting communications ~ 
it inspired in the nonstop case is serious. But the consequences of these 
‘transgressions of the principles of practice must be mitigated by the fact 


that this is the general way in which air carriers have been trying large 


new route cases before the Board for years and by the further fact that the - 


Board has held that solicitations of support of the type inspired by Ameri- 
can were not improper . This is not to say that two or more wrongs make a 
right. But the ends of justice are not served by singling out one carrier 
for Scasematics when equally opprobrious conduct on the part of others 
similarly situated is excused or ignored. No amount of righteous indignation” 
on the part of TWA and United in this case can gainsay the normal practices 
of the industry with senpect to Congressional contacts, solicitations of 
support from non-parties and the use of publicity to advance a carrier's 


cause in new route proceedings. 
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As already found, the circumstances of this reopened inquiry are in 
sharp contrast to the Federal Communications Comission cases in which the 
Commission has found that the activities of applicants in the WKAT and.WHDE 
proceedings reflected adversely on their qualifications. In both] of those 
cases, the Commission found evidence of private, clandestine attempts to 
influence the judgment of the Commission during a pending proceeding. In 
poth cases it is clear that the applicants were consciously engaged in 
improper activities, and there had been great prejudice to other epplicante. 
This reopened inquiry has failed to produce any improper. demand ~| much less 
the slightest claim - by either American or San Francisco upon the con- 

; science and judgnent of any staff or Board Member in connection with any 


phase of the nonstop matter. 


Furthermore, the F.C.C. cases would be dubious precedent for this re- 


opened inquiry even if the same-types of activity on the part of |the appli- 
cants vere involved, which definitely 1s not the case. In the F.C.C. cases 
the Commission faces the problem of determining the comparative qualifica- 
tions of new and untried applicants, and the question of attempted impropri- 
ety on the part of an applicant bears importantly on that judgment because 
the succeseful applicant is to be trusted with a license to tranamit pictures 
and words into the privacy of the home without prior censorship and with very 
little regulatory supervision. Moreover, the difference in the qualifica- 
tions of the applicants for broadcast licenses and of the public |service they 
can be expected to provide, is usually very slim. Hence, the attitude of 

the applicants toward the Commission and the personal morality‘of their 


principals. assume a significance they could never have in the airline field. 
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. In any event, in the present case there is no question of any corruption, 
"back door" contacts with Board Members or conscious misfeagance on the 
part of American or San Frencisco, and the Board is dealing with & situa- 
tion where the carrier accused of wrongdoing has, as the Board noted in 
ite order denying the TWA and United petitions for reconsideration based 
on these charges, had a good record over many years of regulatory super- 
vision. | 
Conclusions 
There next follows conclusions which follow from the findings of . 


ultimate facts. On the basis of all of the foregoing findings and all of 


the evidence of record, the undersigned Examiner makes the following 


eonclusions: 


I. It. is found and concluded that no party to the original non- 
stop proceedings under Docket 9214 et al. before the Civil Aeronautics 
Board violated any of the provisions of Part 302 of the Board's Procedural 
Regulations, commonly known as the Board's Rules of Practice in Economic 


Proceedings; 


II. It is found and concluded that the Port of New York Authority, 
the Port of Oakfand and the Oakland Chamber of Commerce, and the San 
Francisco Chember! pf Commerce did not at any time during the proceedings 
under Docket 921h et al. violate Part 300 of the Board's Procedural Regula- 
tions, commonly known as the Principles of Practice of the Civil Aeronautics 
Board; 


rrr. It is found and concluded that Americen Airlines, Inc., and the 
City and County of San Francisco, each individually and on its own, violated 
the Principles of! Practice of the Civil Aeronautics Board, particularly 
Part 300.2 of the said Principles of Practice; : 


Iv. It is found and concluded that the violations of American and the 
City and County of San Francisco of the Board's Principles of Practice aia 
not prejudice TWA or United or any other party to the nonstop proceedings 
under Docket 9214 et al.; that said violations of the Principles of Practice 
of the Civil Aeronautics Board on the part of American and the City and 
County of San Francisco did not deny a fair hearing to TWA, United or any 
other party to the proceedings under Docket 9214 et al.; and that the record . 
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in this reopened inquiry fails to provide sufficient reason or justification 
_for. volding:or rescinding or setting aside of the order of certification : 
made.to American by Order E-14412, dated September 2, 1959, which) authorized 
American ‘to provide oes none i between New York and San 
Francisco; 
. | 
Vv... It is found and concluded that the Civil Aeronautics Board 
recommend to the United States Court of Appeals for the District of Columbia 
Circuit that violations of the Board's Principles of Practice on part 
of American and San Francisco did not vitiate the nonstop proceedings under 
Docket 9214 et al. and that said violations on the part of American are not 
sufficiently. grave to warrant disqualification of the carrier as the 
licensee for.‘the third New York-San Francisco nonstop route; sant 


; * x % * * 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SEPTEMBER TERM, 1959. 
No. 15,104 


UNITED AIR LINES, INC., 
; Petitioner, 


Ve 


CIVIL AERONAUTICS BOARD, 
Respondent, 


AMERICAN AIRLINES, INC., 


CITY AND COUNTY OF SAN FRANCISOO, 
Intervenors. 


Noe 15,)i15 SEPTEMBER TERM, 1959. 
TRANS WORLD AIRLINES, INC., 
Petitioner, 


Ve 


CIVIL AERONAUTICS BOARD, 
Respondent, 


AMERICAN AIRLINES, INC., 
CITY AND COUNTY OF SAN FRANCISOO, 
Intervenors. 
On Petitions for Review of Orders of the Civil Aeronautics Board. 


Before: Wilbur K. Miller, Danaher and Bastian, Circuit Judges. 


ORDER 


These cases came on for hearing on the record from the Civil Aeronautics 
Board, and were argued by counsel. 


_ On consideration whereof, and for the reasons indicated in our opinion 
this day filed herein, it is ORDERED by this court: 
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(1) |that these cases are hereby remanded to the Civil 
Aeronautics Board for the limited purpose of holding a hearing 
to determine, with all convenient speed, the relevant facts on 
the question of whether the Board's rules were so violated as 
to require a setting aside of the order on review; 


(2) that all parties to these cases before the Board 
shall be admitted to participate as parties in the hearing, 
if they so request, and that any person or persons concerning 
whom evidence may be received in such hearing, shall, upon 
request, be permitted to cross-examine and to submit rebuttal 
testimony; 


(3) that the Board is instructed to notify the Attorney 
General of the United States of the scheduling and pendency 
of the hearing and the purpose thereof; and to permit hin, 
or his designated representative, if he so moves, to partici- 
pate in the hearing as amicus curiae; ; 


(4) that on the conclusion of the hearing the Board 
shall make its findings and report to this court and shall 
submit therewith to this court a certified transcript of 
the hearing; ’ 


(5) that the status quo in these cases shall be main- 
tained pending further order of this court, and this court 
hereby retains jurisdiction of these cases pending receipt 
of the findings and final report of the Board pursuant to - 
this order and pending the further order of this court; 


(6) that within 60 days from the date of this order 
the Board shall report to this court its progress in 
respect 6f the hearing hereby ordered, with such recom- 
mendations to this court as to the Board may seem desir- 
able at that stage of the proceedings; and 


(7) that the Clerk forthwith certify to the Board a, 
copy of the opinion this day filed and of this order. 


Per Curiam. 


Dated: May 19, 1960 


BRIEF OF PETITIONER TRANS WORLD 
AIRLINES, 


IN THE Veg Se, 


Anited States Court. ft Appeals. ts 
For THE Districr OF Ghrcanete grt Bt 


| 
———— 


Nos, 15,414, 15, 415d 7 
| Sf. Meyfs 
UNITED AIR LINES, INC., . 
TRANS WORLD AIRLINES, INC., 
Petiionens: 


Vv. 


CIVIL AERONAUTICS BOARD, 
| Respondent, 


AMERICAN AIRLINES, INC, 
CITY AND COUNTY OF SAN FRANCISCO, 
Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD. 


| 
James K. CrtMMrss, 
25, Broadway, 
New York 4, N, Y. 
‘Attorney for Petitioner, 
| Trans World Airlines, Inc. 
Henry P. Bevans, | 
Warren E. Baker, | 
Shoreham Building, | 
Washington, D. C., | 
Of Counsel. 


Pandick Press, Inc., 22 Thames St., New York 6, N. Y., U.S, A. 
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Statement of Questions Presented. 


1. Whether petitioner was denied fair hearing in a pro- 
ceeding where ex parte submissions, bearing upon adver- 
sary issues, largely authored, inspired or solicited by 
adverse parties, were directed to and acknowledged by 
respondent. 


2. Whether, in receiving and acknowledging ex parte 
matter, respondent violated or acquiesced in the violations 
of its own Principles of Practice and Rules of Practice. 


3. Whether petitioner was denied due process by (a) 
the suppression of a relevant report prepared by a group 
within respondent’s organization, which later participated 
in the proceeding as a party and adopted a position adverse 
to petitioner; (b) the adoption by respondent of an Initial 
Decision that largely ignored the matters of fact and law 
urged by petitioner; and (c) the participation in a decisive 
capacity in the decision of a member of respondent who 
had not heard oral argument. 


4. Whether findings in the final order which dispensed 
with the need for probative evidence on the economic 
impact of jet operations upon the structure of air transpor- 
tation are fatally inconsistent with the findings on this sub- 
ject upon which respondent premised its decision to hear 
the proceeding out of its normal order. 


5. Whether, in authorizing a service which existing 
carriers were ready, willing and able to perform, without 
consideration of the effect thereof on the authorized car- 
rier’s other service obligations, respondent failed to apply 
valid statutory criteria. 


6. Whether, in treating petitioner’s allegations of ex 
parte activity as posing an enforcement issue, rather than 
a issue of denial of fair hearing, respondent failed to apply 
prevailing law. 


TABLE OF CONTENTS. 


ARGUMENT: 


a 


IL. 


I. 


Ex Parte Activity Vitiates The Board’s 
Proceedings 

The Proceedings Below Are Vitiated by 
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Nos. 15,414, 15,415. 


Untrep Am Lrvzs, Inc., 
Trans Wortp Aries, Inc., 
Petitioners, 
v 


Crvm Arronavtics Born, 
Respondent, 


American Aruines, Inc., 
Crry anp County or San Francisco, 
Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOAED. 


BRIEF OF PETITIONER TRANS WORLD 
AIRLINES, INC. 


Jurisdictional Statement. 


Petitioner, Trans World Airlines, Inc. (hereinafter 
TWA), seeks review of certain orders of the Respondent, 
Civil Aeronautics Board (‘‘the Board’’), purporting to 
grant to Intervenor, American Airlines (‘‘American’’), 
San Francisco-New York nonstop route authority in viola- 
tion of TWA’s rights and contrary to the public convenience 
and necessity. TWA is an air carrier holding certificates 
of public convenience and necessity authorizing service, 
inter alia, nonstop between San Francisco and New York 
and was an intervenor in the proceedings before the Board. 
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The jurisdiction of this Court is invoked under Section 1006 
of the Civil Aeronautics Act, 52 Stat. 973, 1024," and Sec- 
tion 10 of the Administrative Procedure Act, 60 Stat. 237, 
243, 5 U.S. C. $1009. 


Statutes and Regulations Involved. 


The statutes involved are the Civil Aeronautics Act of 
1938, 52 Stat. 973 et seq., and the Administrative Procedure 
Act, 60 Stat. 237, 5 U. S. C. §§1001, et seg. Also involved 
are rules and regulations issued pursuant to such statutes 
by the Board. Pertinent provisions of the statutes and the 
rules and regulations are set forth in Appendix I, infra. 


Statement of the Case. 


The facts upon which TWA relies can most conveniently 
be set forth under three headings, (1) the formal procedural 
history of the case, (2) the history of ex parte communica- 
tions in connection with the case, and (3) the developments 
following the Board’s Order No. H-14412 (the original final 
order in the proceeding). 


A. The Procedural History. 


Late in 1955, the Board denied American authority to 
duplicate the nonstop authorizations of TWA and United 
Air Lines, Inc. (‘‘United’’) between San Francisco and 
New York, on the ground that to permit such duplication 
would do violence to the competitive balance essential to a 
sound air transportation system. Denver Service Case, 
Docket No. 1841, et al., Order No. B-9735, adopted Novem- 
ber 14, 1955. This decision was reaffirmed upon recon- 
sideration sought both by American and the City and 
County of San Francisco. Order Nos. E-9887, adopted 
December 30, 1955, and E-9975, adopted February 3, 1956. 


* By its terms the Federal Aviation Act of 1958, 72 Stat. 731, 
49 U. S. C. §§1301 et seq., is inapplicable to proceedings begun 
before its effective date. In all relevant aspects, however, the 
statutes are identical. 
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On May 3, 1957, American filed a motion to sever from 
Docket No. 5903, a broad-scale American application, the 
single issue of San Francisco-New York nonstop service 
and to assign that issue for immediate hearing (Tr. 6). 
The motion was supported in an answer filed May 7, 1957 
by the City and County of San Francisco (Tr. 23). TWA 
and United filed answers in opposition (Tr. 71, 44). 

On June 26, 1957, the Board unanimously adopted an 
order denying the motion but ordering a staff study of 
the issues raised thereby, to be submitted on or about 
December 1, 1957 (Tr. 129). Such a study was submitted 
to the Board by the Bureau of Air Operations, a division 
of the Board’s staff (Tr. 2020), but in spite of repeated 
demands for its production both the Board and the Exami- 
ner have refused to make it available (Tr. 641, 670-671, 
2023-2024). 

On January 13, 1958, the Board by a 3-2 vote adopted an 
order reversing its previous determination and ordering an 
expedited hearing on American’s San Francisco-New York 
nonstop application (Tr. 136). The stated basis of the order 
was ‘‘information now available to it’? [the Board] (Tr. 
136). TWA and United petitioned for reconsideration 
(Tr. 602, 581). They urged inter alia that ‘‘information now 
available’’ did not constitute a valid finding and that the 
staff report, which the Board had previously indicated it 
would consider in reaching its decision, should be made part 
of the record. 

The Board denied these petitions by a 3-2 vote on April 
9, 1958 (Tr. 639). In affirming its prior ruling that expe- 
dited hearing was required, it cited certain factually inacen- 
rate data with respect to San Francisco-New York traffic 
and schedules (Tr. 640), emphasized the need for a proceed- 
ing devoted to the prospective economic impact of jet oper- 
ations (Tr. 641) and stated that claims that the staff report 
should be made available to the parties had ‘‘no basis”? 
(Tr. 641). 

The case proceeded to prehearing conference, at which 
TWA again demanded and was refused access to the staff 
report (Tr. 670-671). Exception was taken to this ruling 
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(Tr. 692). At this point the motion of Northwest to con- 
solidate a New York-San Francisco application by that 
carrier was granted (Tr. 710). Hearings were held in San 
Francisco and in Washington in the period July 30-Septem- 
ber 18, 1958. Again, at the hearings, TWA sought through 
compulsory process to secure access to the staff report 
and to learn the identity of its authors (Tr. 2020-2024). 
Although the Bureau of Air Operations participated as a 
party in the proceeding, presented a witness at the hearing 
(Tr. 2014), introduced extensive exhibits (Tr. 2014) and 
thereafter took a position adverse to TWA’s (Tr. 4040), the 
Examiner refused to compel production of the report, and 
questions directed to determining whether the Bureau’s 
witness participated in the preparation of the report were 
ruled objectionable (Tr. 2021). 

After the close of the record, briefs were filed with the 
Examiner. On March 9, 1959, the Examiner rendered an 
Initial Decision recommending the grant of American’s 
application (Tr. 4084). In so doing he adopted in large part 
the rationale of the position of the Bureau of Air Operations 
(e.g., Tr. 4125, 4149-4150). TWA/’s exceptions to the Initial 
Decision pointed out, inter alia, that the Examiner had 
undertaken to summarize TWA’s multi-faceted position in 
the proceeding in four brief sentences, and that the 
Examiner had failed to rule on numerous important matters 
of fact and law asserted by TWA (Tr. 4223-4225). 

Briefs were submitted (e.g., Tr. 4255-4285), and the 
Board heard oral argument on April 29, 1959 (Tr. 4504). 
Member Hector was not present at oral argument (Jbid.). 
On May 15, 1959, the Board announced that it had voted 
tentatively to grant American’s application by a vote of 
3-2, with Member Hector voting with the majority (Tr. 
4729). On September 2, 1959 an order to that effect was 
adopted (Tr. 4730). The majority adopted the findings, 
conclusions and recommendations of the Examiner (except 
as changed in minor aspects) (Tr. 4732), and made no refer- 
ence to the assignments of legal error urged by TWA. It 
found that approximately $6,000,000 per year in passenger 
revenues would be diverted from TWA to American (and an 
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equal amount from United to American) (Tr. 4748), and 
recognized that a cutback in TWA’s and United’s services 
would be required to accommodate American’s proposed 
schedules (Tr. 4741-4743). It also stated that, although 
experienced cost and other data with respect to jet aircraft 
were not included in the record, no such data were necessary 
to a decision authorizing a third nonstop carrier (Tr. 4750- 
4752). 


B. The Ex Parte Submissions. 


The ex parte submissions before the Board divide into 
two parts: (1) an ex parte argument granted San Francisco 
on December 2, 1957 (Tr. 5466)* and (2) a history of ex 
parte communications between various persons and the 
Board extending over the entire history of the proceed- 
ings (Tr. 42, 42A, 98A, 115-118 (including 116A), 126-128, 

. 131, 165-582, 4488-4491).** 


1. The Ex parte Argument. 


On or about November 4, 1957, Mr. C. R. Smith, president 
of American, visited San Francisco. He stated to civic 
officials of that city that American was prepared to inaugu- 
rate transcontinental jet service at an early date and tied 
the possibility of San Francisco’s receiving this type of 
service to early and favorable Board action on American’s 
San Francisco-New York nonstop application. He stated 
that a decision on whether an immediate hearing should be 
held was due December 1, 1957 (an obvious reference to the 


* The Board has denied (Tr. 5455) that this argument was part 
of the proceeding and has not certified it as part of the record. It 
is before this Court as an attachment to TWA’s Petition for a Stay 
and will be printed in the Appendix immediately following Order 
No. E-14664, ending at Tr. 5465. For convenience it will be 
referred to herein as beginning at Tr. 5466 and ending at 5482. 
This treatment has been agreed to by counsel for the respondent. 


** The staff report previously mentioned also was, in effect, an 
ex parte submission, since TWA was never allowed access thereto. 
The essential facts relating to that report have, however, been set 
forth above. 
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staff report) and urged the civic officials to press their 
efforts for such a hearing because ‘‘you have to keep 
hammering ... if you want to get anywhere.’’ (Tr. 601). 

Shortly thereafter, San Francisco sent a delegation to 
Washington, which, armed with the recommendations of 
California legislators in both Houses of Congress, requested 
and received permission to make an oral presentation to the 
Board without notice to TWA or United. This presenta- 
tion, made on December 2, 1957, is replete with argument in 
support of early and favorable action upon American’s 
application (Tr. 5466-5482). 

In its previously mentioned petition for reconsideration 
of Order No. E-12103, TWA urged that the ex parte argu- 
ment amounted to substantial legal error in limine* and 
suggested that the order be reconsidered and the matter 
set down for further oral argument to hear the views of all 
parties (Tr. 611-612). The Board, in denying the petition, 
stated that such action would serve no useful purpose (Tr. 
641). 


2. Ex Parte Communications. 


Impelled by a statement in the transcript of oral argu- 
ment of April 29, 1959,** TWA undertook an investigation 
to determine the nature and extent of ex parte activity 
surrounding the proceeding. While this investigation was 
in progress the Board announced, on May 15, 1959, that 
it had voted tenatively to grant American’s application 
(Tr. 4729). 

As a result of TWA’s investigation, it was determined 
that a vast number of ex parte communications had been 


* TWA renewed this objection at every stage of the proceeding 
and urged that the recommendations of legislative officials, which 
prompted the Board to hear San Francisco, were improper (see €. g. 
Tr. 3977-3980). 


** At the oral argument (Tr. 4524), Congressman Younger stated 
that since May, 1957 he had aided San Francisco’s efforts to obtain 
a third nonstop carrier to New York. Congressman Younger had 
not appeared at the hearing, nor had TWA received a copy of any 
matter tendered by him for the record. 
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exchanged between various persons and the Board at every 
decisive stage of the proceeding and not made a matter of 
record (interspersed with other matter at Tr. 165-576). 
In certain non-record files maintained by the Board in 
Docket Nos. 5903 and 9214 were found some 125 communi- 
cations, virtually all taking a position adverse to TWA’s 
on the merits, together with acknowledgments by the Board 
of most of them. The authors of the inbound communica- 
tions included the Mayor of San Francisco (e. g. Tr. 358), 
Members of Congress from California (e. g. Tr. 545), New 
York (e. g. Tr. 512), New Jersey (e. g. Tr. 506) and Rhode 
Island (Tr. 533, 535), two Governors (Tr. 379, 270) and a 
Lieutenant Governor (Tr. 363) of California, two White 
House assistants (e. g., Tr. 562-564), officers of a major 
political party (Tr. 470, 471), a number of travel agents and 
others. The Board’s files further indicated that other mat- 
ter submitted ex parte had been returned (e. g., Tr. 211), 
and that in instances where individual members of the 
Board had received identical copies of the same communi- 
cation (e. g., Tr. 503), only one, or in some instances two, 
copies were on file. 

Additional ex parte communications adverse to TWA 
were placed in the record without notice to it (Tr. 42, 42A, 
98A-B, 115-118 (including 116A) 126-128, 131, 4488-4491). 

From the text and pattern of the available communica- 
tions, it appears that many, if not all, were authored, 
inspired or solicited by parties to the proceeding (e. g., 
Tr. 565). As to certain communications authored by travel 
agents, this fact was verified by further investigation by 
TWA (Tr. 4801) and United (Tr. 5145-5151). 


C. Developments following the Board’s Decision. 


Within the time permitted by the Board’s rules, TWA 
filed a petition for reconsideration and a stay of the Board’s 
Order No. E-14412 (Tr. 4793, et seg.). It reproduced all 
of the ex parte matter bearing on the merits that had been 
found in the correspondence files (except for certain com- 
munications from private citizens) and urged that it was 
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incompetent and prejudicial to TWA and further that it, 
together with the facts uncovered by TWA’s additional 
investigation, disclosed repeated violations of the Board’s 
Principles of Practice (14 C. F. RB. 300) and Bules of Prac- 
tice (14 C. F. BR. 302). 

Also, TWA reiterated its contentions with respect to the 
ex parte argument afforded San Francisco, the suppression 
of the staff report and the fatal deficiencies in the Exam- 
iner’s Initial Decision that the majority of the Board had 
adopted. It urged that Member Hector’s participation in 
the decision, although absent from oral argument, consti- 
tuted error. It took the position that the Board’s opinion 
lacked findings supported by substantial evidence in that (1) 
in a case expedited to secure evidence of the economic 
impact of impending jet operations, the Board had decided 
the issues without such evidence and had refused reopen- 
ing to secure it; (2) in a case where the unchallenged testi- 
mony of expert witnesses had established the foreseeable 
frequency of San Francisco-New York nonstop service if 
American were authorized, the Board had based its decision 
upon a contrary hypothetical frequency put forward in brief 
and argument by American; and (3) in a case where the 
Examiner’s Initial Decision had ignored many of the 
matters of fact and law urged by TWA, the Board had 
adopted that decision as its own. 

Further, TWA urged that the Board had failed to apply 
valid statutory criteria in that it disregarded the fact that 
the same level of service would be provided whether or not 
American was certificated and had failed to address itself 
to the overall public interest, since the aircraft American 

- proposed to divert to the San Francisco-New York market 
were, by that carrier’s own admissions, needed elsewhere. 

United petitioned for reconsideration on substantially 
similar grounds (Tr. 5117 et seq.). American and San 
Francisco submitted answers in opposition (Tr. 5177, 5158). 
Neither denied a part in authoring, inspiring or soliciting 
the ex parte communications. They urged (1) that similar 
activity had marked other Board proceedings; (2) that the 
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non-record ‘‘correspondence files’? were public; (3) that as 
to communications submitted prior to the order setting the 
matter down for hearing no rule prohibited ex parte com- 
munications, and (4) that TWA’s and United’s petitions 
were untimely. Beyond this, they urged that the evidence 
supported the Board’s decision. 

Faced with the fact that the Board’s award was to 
become effective on November 1, 1959, and that the Board 
had not acted on the petitions for reconsideration, TWA 
and United petitioned this Court for review and for a stay 
of the Board’s order on October 22, 1959. The petitions 
for a stay were set down for argument on October 29, 1959. 
On October 27, 1959, the Board, evenly divided, issued an 
order purporting to deny the petitions for reconsideration 
except to the extent of scheduling oral argument on 
November 17, 1959 on the allegations of ex parte submis- 
sions (Tr. 5332). As an incident of this determination, 
it withdrew the permanent certificate issued to American 
and reissued a certificate subject to withdrawal if deemed 
necessary after the scheduled argument. The Board, Amer- 
ican and San Francisco thereupon opposed the issuance of 
a stay by the Court, urging inter alia that the issue of the 
effect of the ex parte submissions had not yet been resolved 
by the Board. The Court denied a stay for a period of 
twenty days and ordered that the procedures outlined in 
the Board’s order be completed and a report made to the 
Court. 

Argument was held before the Board on November 12, 
1959 and an order issued on November 19, 1959 (Tr. 5345, 
et seq.). Therein the Board, by a 2 to 1 vote, stated that 
violations of its Principles of Practice had been shown, 
that rule-making procedures would be undertaken to assure 
against a repetition thereof, but that the Board’s decision 
should nonetheless be reaffirmed, because (1) deprivation 
of the service would be an unduly harsh sanction for the 
violations found, and (2) TWA and United were actually 
or constructively on notice of the ex parte activity and hence 
had hoarded their grievances until after decision. 
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Statement of Points. 


The Board erred: 


(1) In receiving and responding to an exhaustive series 
of ex parte submissions, many, if not all, authored, inspired 
or solicited by parties to the proceeding, which dealt spe- 
cifically with adversary issues in this adjudicatory proceed- 
ing and set forth the views of various well-known political 
persons and others with respect thereto; 


(2) In failing to abide by its own Principles of Practice 
and Rules of Practice with respect to the submissions men- 
tioned under (1) supra; 


(3) In suppressing, in spite of repeated requests for its 
production, a report made by a division of its staff which 
thereafter participated in the proceeding as a party and 
took a position on the issues adverse to TWA’s. 


(4) In adopting an Initial Decision which failed to set 
forth the matters of fact and law urged by TWA; 

(5) In permitting ex-Member Hector to act in a decisive 
capacity in its decision, although absent from oral argu- 
ment; 

(6) In failing to set forth findings supported by substan- 
tial evidence logically related to its ultimate finding of 
public convenience and necessity ; 

(7) In failing to apply valid criteria of public con- 
venience and necessity; and 


(8) In refusing to set aside its original final order 
following further proceedings. 


Summary of Argument. 


The Board’s function in the proceeding was wholly 
adjudicatory. In this process its legitimate interest extended 
only to the facts of record, as submitted, interpreted and 
argued by the adversary parties. The views of strangers to 
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the proceeding had no proper place, and the submission of 
these views to the Board, without notice to TWA (or 
United) and without opportunity to respond thereto, 
denied the latter due process of law. This error was com- 
pounded by the fact that the successful parties below were 
in large part, if not wholly, responsible for the exposure 
of the Board to the offensive communications and further 
by the fact that the authors were in virtually all instances 
well-known political figures or persons familiar with air 
transportation matters, whose views must be presumed to 
have had argumentative weight. 

In receiving and responding to the ex parte matter the 
Board violated or acquiesced in the violations of its own 
Principles of Practice and Rules of Practice repeatedly, in 
that the submission of the matter could not be countenanced 
under either the Principles or Rules. The objectionable 
nature of this ex parte material was not cured by the fact 
that the Board in some instances placed it in files where it 
might be discovered upon investigation, since no published 
rule of the Board would alert a party to the possibility of 
such ex parte communications on the merits in an adversary 
proceeding. The Board’s findings of multiple violations of 
its principles and rules and the need for extensive rule 
making proceedings to prevent a repetition of the history of 
this case establish conclusively the lack of fairness and 
appearance of fairness required of administrative proceed- 
ings and dictate that the Board’s order be set aside. 

The withholding from the parties of a report dealing 
directly with the issues, prepared by the Board’s staff, 
which thereafter participated in the proceeding as a party, 
obviously was prejudicial. So also was the reliance by 
the Board upon an Initial Decision which failed to give 
objective treatment to the issues. When the members 
of the Board who heard oral argument divided equally on 
the issues, the vote of ex-Member Hector in favor of 
authorizing American should not have been recorded, since 
he did not receive the benefit of oral exposition of the facts 
and arguments in this closely contested case. 
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The Board’s findings in Order No. E-14412 are arbi- 
trary, in that (1) having theretofore justified its expedition 
of the proceeding upon the need to secure evidence on the 
economics of jet operations, it resolved the issues without 
probative evidence on that subject and denied motions to 
reopen the proceeding to secure such evidence; (2) its 
economic justification of its decision is based upon a hypo- 
thetical frequency of service at odds with all the expert 
testimony of record; and (3) the Board relies for economic 
justification of its decision upon powers to control fre- 
quencies of the authorized carriers, whereas such powers 
are expressly denied to the Board by the Civil Aeronautics 
Act. 

The Board has failed to apply valid statutory criteria 
in reaching its decision. Its opinion indicates that the 
quantum of service available to the public will not be 
increased by virtue of the authorization of American, and 
the adverse effects of its decision upon other markets 
served by American has at no point been weighed either 
by the Board or the Examiner. 

In the proceedings following final decision, the Board 
failed to draw impelling inferences of fact and to apply 
prevailing law. It resolved all possible inferences against 
TWA and United and, in those instances where it could not 
do so, it treated the allegations of ex parte activity as posing 
an enforcement issue, rather than a case of denial of fair 
hearing. In ruling that any such denial could be condoned, 
the Board disregarded well established principles of law to 
the contrary. 


ARGUMENT. 
I. 


Ex parte activity vitiates the Board’s proceedings. 


The unique nature of the record in this case is perhaps 
best indicated by the fact that at every decisive phase of 
the proceeding below the Board was subjected to two inde- 
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pendent lines of argument. One consisted of the typical 
formal filings, appearances by counsel, etc. of the parties, 
in conformity with rules and regulations of the Board, 
duly promulgated; the other, the views of one of the parties 
and a large number of strangers to the proceeding, sub- 
mitted ex parte. That the latter came to the Board’s atten- 
tion was in no wise inadvertent. Quite aside from the fact 
that their sheer volume and timing could be explained only 
if these views were submitted pursuant to a formalized 
plan, the record shows that one of the parties, at the very 
outset of the proceeding, wilfully embarked upon a program 
designed to elicit political support for its position before 
the Board. Thus, in a press release of May 9, 1957 (six 
days after American’s motion and two days after San 
Francisco had answered in support thereof) the San Fran- 
cisco Public Utilities Commission stated (Tr. 472) : 


“San Francisco, through its Public Utilities 
Commission, has thrown its full support behind a 
move to obtain a much-needed third non-stop air 
carrier service between San Francisco and New York 
City, which would greatly benefit all the residents 
and communities of Northern California. 

‘*At the same time, San Francisco officials called 
upon all Northern California communities, Chambers 
of Commerce and other organizations to get behind 
this move to provide at least three non-stop carrier 
services to New York. The support of all California 
Federal and State legislators also was being 
sought.’’* 


Except for the appearance of the San Francisco and 
Oakland Chambers of Commerce as intervenors throughout 
the proceedings, and the participation in oral argument of a 
number of Congressional representatives, no such support 
was forthcoming within the Board’s rules (14 C. F. R. 302). 
Under those rules, participation by non-applicants is pos- 
sible only in the following fashions: 


*To the same effect is the formal resolution of the Pacific 
Utilities Commission of May 7, 1957 (Tr. 398). 
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(a) By formal intervention under Rule 15 (14 C. 
F. R. 302.15) dependent upon a showing of a substan- 
tial interest in the proceeding not represented by exist- 
ing parties; 


(b) By appearance at the hearing under Rule 14 
(14 C. F. R. 302.14) or, in the case of a representative 
of any department, agency or branch of the Federal 
Government or any state government (including a 
state aviation commission), by appearance at oral 
argument. 


There was, however, no dearth of such support other- 
wise than in accordance with these rules. Before the pro- 
ceeding had been completed, the Board could conclude from 
the ex parte submissions that a favorable decision upon 
American’s application would be in accord with the desires 
of some 50 influential persons, including Senators, Congress- 
men, Governors, White House Assistants, Chamber of Com- 
merce officials, high ranking officers of a major political 
party and others. Moreover, the ex parte submissions went 
much farther than mere expressions of support. They 
advanced detailed factual considerations (e.g., Tr. 480) 
legal argument (e.g., Tr. 327) and economic theses (e.g, 
Tr. 510). Several, consisting of letters from travel agents, 
solicited by American, can only be viewed as an effort to 
bring to the Board’s attention expert testimony on the need 
for additional service (e.g., Tr. 361).* 

One ex parte matter of special import is the oral argu- 
ment in support of American’s motion for expedited hearing 
submitted by the City of San Francisco on December 2, 1957. 
A reconstruction of the background of that argument is 
revealing. Originally the Board had found no factual justi- 
fication for the grant of American’s motion, but, in lien of 


* The Court may notice as a matter of common knowledge the 
fact that travel agents are typically representatives of a large num- 
ber of carriers, in daily contact with the traveling public, and hence 
may be considered both objective and well-qualified witnesses on 
the need for services, 
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denying it flatly, had ordered a study by its staff (Tr. 129).* 
Shortly before the staff study was due to be submitted to 
the Board, the president of American exhorted the City of 
San Francisco to ‘‘keep hammering”’ so that it might secure 
jet service at the earliest possible date (Tr. 601). There 
followed a number of ez parte communications from Cali- 
fornia members of Congress and others (Tr. 552-576) and, 
ultimately, at the request of San Francisco, and on the 
recommendations of ‘‘representatives of the State of Cali- 
fornia in both the Congress and the Senate’? (Tr. 5466), the 
Board agreed to a conference with representatives of that 
city. 

The conference resulted in an unvarnished plea for the 
grant of American’s motion and application. Not until the 
last half-page of a 17-page transcript is there any reference 
to San Francisco air service needs other than that pur- 
portedly involved in American’s application.** And shortly 
thereafter the Board reversed its previous determination 
and, on the basis of alleged traffic and operational considera- 
tions previously found unpersuasive, ordered expedited 
hearing on American’s application (Tr. 136). 

It is impossible to harmonize this whole history of ex 
parte activity with traditional concepts of due process in 
either judicial or quasi-judicial proceedings. Throughout 
judicial history, it has been deemed essential to insulate 
the judiciary from the ex parte approach in order to pre- 
serve fairness and, of equal import, the appearances of 
fairness. See, e. g., Canon 17 of the Canons of Judicial 


* Whether this unusual course, which had the effect of relieving 
American of the burden of proof, was influenced by the pressure in 
support of the motion, as evidenced by the ex parte submissions, the 
parties cannot know. TWA and United had pointed out, however, 
in answer to the motion that all the matters raised therein had previ- 
ously been urged unsuccessfully in the Denver Service Case, Docket 
No. 1841, et al only briefly theretofore (Tr. 90-91, 47-49). 


** This is the complete answer to the Board’s ruling in Order 
No. E-14664 that TWA’s premise that the conference related to the 
proceeding below is ‘‘faulty’’. In addition, however, no less than 
six Board acknowledgments of ex parte communications at the time 
(Tr. 565, 567, 569, 571, 573, 575) recognized that relationship. 


16 


Bthics of the American Bar Association; In Re Murchison, 
349 U. S. 133, 136; Offutt v. United States, 348 U. S. 11; 
Root Refining Co. v. Universal Oil Products Co., 169 F. 2d 
514. And even the accidental exposure of the judiciary to 
incompetent matter has historically been deemed prejudi- 
cial when it could possibly have influenced the result, even 
where the trier of the facts has disclaimed any effect upon 
his decision. Peck v. Pierce, 28 Atl. 524 (Conn. 1893); 
McLaughlin v. Los Angeles Ry., 182 Pac. 44 (Calif. 1919) ; 
Rapson v. Leighton, 73 N. E. 540 (Mass. 1905); cf. Tri 
State Broadcasting Co. v. Federal Communications Com- 
mission, 68 App. D. C. 292, 96 F. 2d 564. 

In the administrative process, much the same rule 
applies. Section 7 of the Administrative Procedure Act, 
60 Stat. 238, 5 U. S. C. §1007, provides that every party 
shall have the right to submit rebuttal evidence and to 
conduct such cross-examination as may be required for a 
full and true disclosure of the facts. Further it is provided 
in that section that the formal record shall be exclusive 
for decision. In Interstate Commerce Commission v. Louis- 
ville & Nashville Railway, 227 U. S. 85, 93, the Supreme 
Court posited the requirements of fair hearing as includ- 
ing (1) the right of all parties to be fully apprised of the 
evidence presented, (2) the opportunity to cross-examine 
witnesses and inspect documents, and (3) the opportunity 
to offer evidence in explanation or rebuttal. Where these 
requirements are not met, the resultant order is void. 
Ibid at p. 91. 

Similarly, in Morgan v. United States, 304 U. S. 1, the 
Supreme Court described the right to a hearing as embrac- 
ing the right to know the contentions of the opposing 
parties and to meet them. And more recently, that Court 
has assumed jurisdiction of and summarily reversed and 
remanded cases wherein the mere suggestion of ex parte 
activity was contained. Sangamon Valley Television Corp. 
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v. United States, 358 U. S. 49; WORZ, Inc. v. Federal Com- 
mumications Commission, 358 U. 8. 55.* 

In recognition of the same principle of the fatal con- 
flict between the right to a full and fair hearing and the 
existence of extra-record contacts with the trier of the 
facts, this Court has reversed several recent F. C. C. deter- 
minations. WK AT, Inc. v. Federal Communications Com- 
mission, 103 App. D. C. 324, 258 F. 2d 418; Massachusetts 
Bay Telecasters, Inc. v. Federal Communications Commis- 
sion, 104 App. D. C. 226, 261 F. 2d 55; Sangamon Valley 
Television Corp. v. United States, .... App. D. C. ...., 269 F. 2d 
221 (a rule-making proceeding, and hence legislative in 
character, in which function the right of lobbying has been 
historically recognized.) 

It is, of course, recognized that in our complex society 
and, particularly, in fields of administrative law where the 
agencies serve in adjudicatory, rulemaking and executive 
capacities, it is impossible to insulate completely the trier 
of the facts from information that may relate peripherally 
to a pending adjudicatory proceeding.** That is the hold- 
ing of this Court in Van Curler Broadcasting Corp. v. 
United States, 98 App. D. C. 432, 236 F. 2d 727, cert. den. 


* In those cases, certain testimony before a Congressional com- 
mittee (where, of course, interested parties to the F. C. C. proceed- 
ing could not be fully represented) as to ex parte activity was men- 
tioned for the first time in the Solicitor General’s brief in opposi- 
tion to a writ of certiorari in the Supreme Court. Despite the 
Solicitor General’s position that a writ was unnecessary in view of 
the broad powers of the Court of Appeals with respect to its own 
judgments, and despite the general rule that matter raised for the 
first time in appellate proceedings will be disregarded (e. g. United 
States v. L. A. Tucker Lines, 344 U. S. 33), the Supreme Court 
assumed jurisdiction. This can only be interpreted as evidence of 
the Court’s thorough condemnation of the ex parte approach in any 
fashion. 


** For example, a sharp general decline in air traffic, revealed by 
recurrent reports to the Board, might color the judgment of 
individual members adversely to applicants for vastly expanded 
service, and, contrariwise, an upsurge in traffic might redound 
favorably to such applicants, 
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352 U. S. 935, and of the Court of Appeals for the 
Second Circuit in Eastern Air Lines, Inc. v. Civil Aero- 
nautics Board, .... F. 2d. ...., (Docket No. 25,422, decided 
October 7, 1959). No such situation is presented here. All 
of the ex parte matter referred directly, indeed exclusively, 
to the issues posed in the proceeding. Moreover, in the 
history of the proceeding the Board made only two token 
efforts to stem the flow of ex parte submissions.* At all 
other points, it did more than remain passive; it encouraged 
the practice by acknowledging all Congressional mail with 
appreciation for the sender’s ‘‘interest’’ and a promise 
to keep him informed of future developments (e. g., Tr. 
296). 

The Board’s efforts to justify its departure from these 
basic elements of due process in adjudicatory proceedings 
take several forms, all unpersuasive. First it is contended 
(Tr. 5441) that the provision of Section 401 (g) of the Civil 
Aeronautics Act, 52 Stat. 987, to the effect that any inter- 
ested person may file with the Board a memorandum in 
support of the amendment of a certificate, lends justification 


for the course here followed. It is elemental, however, that 
when such broad statutory provisions are implemented by 
specific agency regulations, the regulations are controlling. 
The Board has passed such specific regulations governing 
public participation in its proceedings in Rules 14 and 15 
of its Rules of Practice (see supra, p. 14); and these rules 
were in no respect observed. 


Secondly, it is contended (Tr. 5447) that while certain 
of the communications purportedly submitted under Rule 
14 (14 C. F. R. 302.14) did not qualify under that rule they 
‘‘cannot seriously be said to go substantially beyond the 


*In July, 1957, the Chairman admonished the Mayor of San 
Francisco to resubmit as a petition for reconsideration, with copies 
to all parties, a letter complaining of the denial of American’s 
motion (Tr. 536). At the oral argument of December 2, 1957, the 
Chairman unsuccessfully sought to steer the argument away from 
the alleged merits of American’s motion (Tr. 5467). 
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bounds of permitted practice.’’* This statement is unin- 
telligible. Rule 14 assures that adverse parties will 
receive notice of the contentions being made to the Board, 
whether in writing (at the time of the exchange of briefs) 
or orally (at oral argument). No such protection is afforded 
when the provisions of the rule with respect to personal 
appearance, service and timeliness are ignored.** 


Thirdly, the Board, proclaiming itself unable to insulate 
itself from the public in its adjudicatory proceedings (Tr. 
5454), treats its non-record correspondence files as a time- 
honored institution, as to which actual or constructive 
notice must be imputed to the parties (Tr. 5439). Of course, 
no such proposition can be established in this record, but 
in this connection the Court may note the following: 


(a) With respect to the allegedly well-established custom 
of receiving this ex parte matter and depositing it in cor- 
respondence files, it will be noted that the treatment thereof 
in this very case varied widely. In some instances ex parte 
matter was placed in the record without notice to the 
parties (e. g., Tr. 115) ; in others, it was placed in the cor- 
respondence files (e. g., Tr. 165) ; in others it was returned 
to the sender at his request (e. g., Tr. 240) and in still 
others, it was returned to the sender with directions to 
refile as a formal document (Tr. 536). 


(b) Again, with respect to the alleged custom, the legis- 
lative history of the Administrative Procedure Act, 60 Stat. 
237, 5 U. 8. C. 1001, et seg. is replete with Congressional 


* Strangely, in assaying the evidence as to whether the ex parte 
communications were inspired, the Board attaches no significance 
to the fact that a large number of strangers to Board practice all 
submitted such communications under the identical misappre- 
hension that Rule 14 permitted them. 


** In typically broad-brush fashion, the Board states (Tr. 5447) 
that, since 5 written communications purportedly under Rule 14 
were noted by the Chairman at oral argument, the parties must be 
charged with notice of all (of which there were 18). Presumably 
even the chairmar did not then know of the other 13, and oral 
argument is the last formal step in the Board’s proceedings before 
final order. 
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sentiment that administrative practices needed to be formal- 
ized in rules and regulations, duly published, to obviate just 
such claims as the Board now advances. See e. g., Appendix 
B to Attorney General’s Manual on the Administrative Pro- 
cedure Act (1947) (at p. 123), briefly recounting the ten- 
year history of efforts to codify horizontally administrative 
practice for the protection of the public. This sentiment 
was eventually embodied in Section 3 of the Act (60 Stat. 
238, 5 U. S. C. 1008), including provision for the publication 
of “all formal or informal procedure available,’’ and pro- 
viding that ‘‘[nJo person shall in any manner be required 
to resort to organization or procedure not so published.’’* 
No rule permits ex parte representations on the merits. 
In fact, as more fully shown hereinafter, such representa- 
tions affirmatively violate the Board’s Principles of Prac- 
tice. Moreover, the Board’s violation of this mandate is 
plain on the face of its Order No. E-14664; it finds a need 
(Tr. 5456) for reviewing its informal procedures, outlined 
in no published rule, in which it hears cities with respect to 
their air transportation needs in the absence of directly 
affected carriers. 

(c) While the Board states (Tr. 5439) that its practice 
of filing ex parte submissions serves ‘‘the salutory pur- 
pose of apprising parties of the representations contained 
therein’, diligent research has uncovered only a single 
instance in the entire twenty-year history of the Board 
wherein reference was made in a Board decision to corre- 
spondence on the merits of a proceeding, and, in that 
instance, the Board ruled in strong language that such 
correspondence was in direct violation of the Board’s Prin- 
ciples of Practice and could not be condoned. Air Trans- 
port Associates, Inc., Enforcement Proceeding, 14 CAB 
805, 813 (1951).°* 


*In an obviously sound interpretation, the Court of Appeals 
for the Second Circuit has recently ruled that the phrase ‘‘be 
required to resort to’? means also ‘‘be subjected to.”? Columbia 
Research Corp. v. Shaffer, 256 F. 2d 678. 

** The fatal effect upon orderly procedure of timely rebuttal by 
the parties to such representations, followed by inevitable surre- 
buttal, etc., etc., all outside the record, seems to have escaped the 
Board’s attention. 
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(d) With respect to actual notice of the ex parte mate- 
rial, the verified pleadings of TWA state that no such notice 
was had (Tr. 4797). (Under the Board’s rules, the signa- 
ture of an attorney constitutes verification). 


(e) With respect to the Board’s doctrine of construc- 
tive notice, this Court long ago ruled that no such doctrine 
would be invoked in aid of wrongdoing in the absence of 
culpable negligence. Adriaans v. Dill, 37 App. D. C. 59 
(1912) (not reported elsewhere). As to the absence of neg- 
ligence, it may be noted that not only counsel for TWA 
was ignorant of the contents of the correspondence files; 
so also were counsel for American (Tr. 5396) and North- 
west (Tr. 5385). 


(f) With respect to the Board’s statement (Tr. 5439) 
that its treatment of the ex parte matter accords completely 
with Congressional views, quite the contrary is true. If 
the Harris bill (H. R. 4800, 86th Cong. Ist Sess., 1959), 
with its provision that all communications on the merits 
must be placed in a public file, were enacted, then, of course, 
all parties would be placed on notice that such a file was 
maintained. But the Carroll bill (S. 2374, 86th Cong. Ist 
Sess. 1959), supported by the American Bar Association, 
would require actual notice to all parties of such communi- 
cations and would, indeed, make communications on the 
merits after the matter was set down for hearing criminal. 

It is, of course, the untenable premises just discussed 
that form the bases for the Board’s conclusion (Tr. 5457) 
that TWA and United hoarded their grievances with 
respect to ex parte correspondence until after final decision. 
The actual situation, as disclosed by the verified pleadings, 
was that the material came to the attention of TWA only 
after the Board has announced its tentative decision. 
Clearly, the parties could not anticipate when an order 
implementing that decision would be forthcoming; and the 
Board has in the past been caustically critical of pleas for 
reopening in the indefinite interval between its press release 
decision and final order. See e. g., Order No. E-13023 in 
the St. Louis Southwest Service Case, Docket No. 7735, 
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et al., before this Court in Delta Air Lines, Inc. v. Civil 
Aeronautics Board, Case No. 14,798, denied December 10, 
1959. 

In any event, the Supreme Court has ruled that objec- 
tions made at any point before the agency of original juris- 
diction are timely. Bridges v. Wixon, 326 U.S. 135, 152. 
And more basically, objections which go to the essential 
fairness of proceedings are affected with a public interest 
and hence are not deemed waived even if raised for the 
first time on appeal. Root Refining Co. v. Universal Oil 
Products Co., supra; Hazel-Atlas Glass Co. v. Hartford 
Empire Co., 322 U.S. 238. 

Moreover, the Board’s conclusion (Tr. 5456-5457) in this 
connection that an earlier objection by TWA and United 
would have precluded the possibility of prejudice is unsup- 
portable. Timely objection was made to the ex parte argu- 
ment afforded San Francisco and to the ex parte Congres- 
sional recommendations that spawned it (Tr. 611), and 
these objections were renewed at every later stage of the 
proceeding (Tr. 3975, 4260). The Initial Decision (Tr. 4083- 
4151) ignored these contentions, whereupon appropriate 
exception was taken thereto (Tr. 4225). Again, however, 
the Board’s final order (Tr. 4730) was wholly silent on these 
matters. The Board cannot validly urge, therefore, that 
contentions of the same legal error, upon different facts, 
would have removed the possibility of prejudice, if, indeed, 
any action by the Board could be deemed to remove such 
prejudice ex post facto. 

Finally, on this subject, brief reference should be made 
to the Board’s conclusions (Tr. 5438, 5457) that in any 
event, the Board was not affected by the ex parte material 
and proceeded upon substantial evidence which justified the 
result. Such assurances might be relevant if, as is the 
Van Curler and Eastern cases, supra, the receipt of the ex 
parte material could be otherwise justified, but that is not 
the present case. The appropriate test here is a purely 
objective one, 7.e., whether it can be said with reasonable 
certainty that the ex parte submission of evidence and argu- 
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ment by over 50 influential political figures and others could 
not possibly have prejudiced TWA and United. Peck v. 
Pierce, supra. It is submitted that the distinguished per- 
sonalities involved, the Board’s relationship to the Con- 
gress and the Executive Department, the motives of the 
persons who put in motion the ex parte submissions, the 
language of the Board’s acknowledgments thereof and the 
identity of the result with that urged therein all effectively 
belie the possibility of any claim that this extensive body 
of incompetent material can be viewed as meaningless. 


The proceedings below are vitiated by repeated vio- 
lations of the Board’s Principles and Rules of Practice. 


Preliminary to a discussion of the effect of the wide- 
spread violations of the Board’s Principles and Rules of 
Practice shown in the record, it is important to note what 
these principles and rules are. The latter (14 C. F. BR. 302) 
constitute a body of procedural regulations not unlike the 
typical rules of a court of original jurisdiction, governing 
such matters as filing, service, procedures, ete. The 
principles (14 C. F. R. 300) are rules in a much more basic 
sense. They govern the fundamental ethical relationship 
between the Board and the parties appearing before it and 
prescribe the proper scope of that relationship. In the 
light of the fact, therefore, that the Courts have held that 
results arrived at without observance of agency rules 
cannot stand, Accardi v. Shaughnessy, 347 U. S. 260; Ser- 
vice v. Dulles, 354 U. S. 363, 372-3; Jefferson Amusement 
Co. v. Federal Commumications Commission, 96 App. D. C. 
375, 226 F. 2d 277; American Broadcasting Co. v. Federal 
Communications Commission, 85 App. D. C. 373, 179 F. 2d 
437, 442-3; United States ex rel. Ohm v. Perkins, 79 F. 2d 
533, 534; Sangamon Valley Television Corp. v. United 
States, supra (on remand), nonobservance of the principles, 
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to the detriment of innocent parties, a fortiori requires that 
agency determinations be set aside. 

Exhaustive documentation of the violations of the 
Board’s Principles in this proceeding appears unnecessary, 
since Order No. H-14664 is replete with concessions that 
substantial violations have in fact occurred in this case (Tr. 
€. g. 5445-5449, 5451-5453). While TWA, as shown infra, 
disagrees strongly with the Board’s conclusions in that 
order to the effect that the violations of American appear 
minor, it suffices for present purposes to point out that it 
cannot be urged that the record does not disclose material 
violations of the principles set forth in Rule 2(a) (14 
C. F. BR. 300.2a), outlawing ‘‘private communications on the 
merits of the case to a member of the Board or its staff... by 
any person, either in private or public life, unless provided 
for by law,’’ and Rule 2(c) (14 C. F. B. 300.2(c)), outlaw- 
ing ‘‘efforts by any party interested in the case to sway the 
judgment of the Board by attempting to bring pressure or 
influence to bear upon the members of the Board.’’* 

The violations of the Rules of Practice are equally 
clear. As previously noted, numerous ex parte commu- 
nications, purportedly submitted under Rule 14 (14 C. F. R. 
302.14) were accepted, although in hopeless noncompliance 
with that rule; several of these were placed in the record 
without notice to TWA (Tr. 4488-4491). Rule 18 (14 
C. F. R. 302.18), limiting the submissions in support of 
a motion to a single timely answer, was violated by accept- 
ing numerous submissions, from parties and non-parties 
alike, in support of American’s motion after the cut-off 
date, including the oral argument submitted by San Fran- 


* The obviously inspired nature of the editorial comment for- 
warded to the Board by the Mayor of San Francisco (Tr. 402-417) 
also discloses violations of the latter rule against giving ‘‘state- 
ments to the press . . . designed to influence the Board’s judgment 
in the case.’’ 
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cisco.** To the extent that the submissions received after 
the hearing contain allegations of fact (e. g., Tr. 259) they 
violated Rule 24(j) (14 C. F. R. 302.24(j)) and to the extent 
they contain argument (e. g., Tr. 300) they violated Rules 
26 and 31 (14 C. F. R. 302.26 and .31). In short, since none 
of these submissions was countenanced by any rule, all 
were in violation of the body of rules governing practice 
before the Board. 

The Board’s answers to these objections are unavail- 
ing. It states first (Tr. 5440-5441) with respect to the vio- 
lations of the Principles of Practice that those principles 
are subject to ambiguity and uncertainty in several respects 
and must be revamped. If so, of course, they did not serve 
their cardinal purpose, for the Supreme Court in Bridges 
v. Wixon, supra, has appropriately characterized rules as 
“designed as safeguards against essentially unfair pro- 
cedures’’ (326 U.S. at 153). Clearly the Board cannot suc- 
cessfully contend, on the one hand, that its principles were 
so ineffective as to warrant extensive corrective action, 
and, on the other, that the proceeding was not ‘‘essentially 
unfair’’ to parties which, completely innocent themselves, 
were victimized by this multi-faceted breakdown. 

Actually, the Board’s conclusion of multiple defects 
in its ethical principles is a make-weight introduced to 
condone violations that would otherwise be inexcusable. 
The principles have existed in unchanged form since 1951 
and were promulgated merely to formalize the Board’s 
historic view that it is in all respects bound, in its ajudi- 
catory capacity, by ethical concepts prevailing in the Courts 
(14 C. F. R. 300.1). And extensive discussion of the unlikely 
possibility that a Court would indulge in a running series 
of correspondence with respect to the adversary issues in 


“* The Board inexplicably rules (Tr. 5446) that, with respect to 
San Francisco’s several submissions in support of the motion, the 
objections went not to their substance but only to the failure to 
serve TWA and United. TWA urged that the submissions were 
completely objectionable and hence did not make specific reference 
to their completely hearsay nature and lack of contribution to the 
factual record, but the latter objections should be obvious. 
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a proceeding before it, either with parties or strangers, 
would appear unnecessary. 

With respect to the violations of the Board’s rules, the 
Board’s principal error lies in its statement (Tr. 5454) 
that these rules apply only to formal documents submitted 
for the record. Here, in one fell swoop, the Board makes 
meaningless its carefully constructed body of rules govern- 
ing its adjudicatory proceedings, for it would countenance 
a dual system for the submission of argument, formal and 
informal, the latter uninhibited as to content, form or time- 
liness.* Exactly such a proposition was rejected by this 
Court in the Sangamon Television Corp. v. United States, 
supra, when it stated (269 F. 2d at 225): 


‘*By plain implication, this [cut-off] rule forbade 
submitting material to the Commissioner’s members 
after the time for filing it with the Commission had 
gone by. The rule cannot be interpreted to permit 
parties to make off the record contentions that it 
forbids them to make on the record.’’ 


Certainly, it is difficult to visualize any holding more 
damaging to fairness and the appearances of fairness in 
administrative proceedings than approbation by this Court 
of the Board’s conclusion that extra-record submissions 
shall be accepted outside the regulations and, upon objec- 
tion thereto, shall be ruled both inevitable and harmless.** 


* Moreover, under the Board’s reasoning, it would countenance 
such submissions by agents of the parties. 


** Under this rationale, a party could arrange for the submission 
to the Board of its position in countless variations, secure in the 
knowledge that this course of conduct could do no harm and, in the 
light of the impact of the written word (and the personal signature) 
might do some good. 
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I1l. 


Suppression of the staf report constitutes reversible 
error. 


The report of the Bureau of Air Operations with respect 
to the public need for immediate hearing could not fail to 
set forth facts and conclusions with respect to the respon- 
siveness of the existing San Francisco-New York nonstop 
services (TWA and United) to the public demand. Hence 
it was of obvious relevance to the issues posed in the pro- 
ceeding below. By suppressing the report throughout the 
proceeding, while permitting those responsible for its prep- 
aration to participate as a party, the Examiner and the 
Board: 

(a) foreclosed inquiry and argument as to whether 
the Board’s action in ordering immediate hearing was 
arbitrary; 


(b) foreclosed confrontation of the Bureau’s wit- 
ness as to the consistency of the methodology, con- 
clusions, etc., between the report and the Bureau’s 
case; 

(c) foreclosed argument with respect to any differ- 
ences in the conclusions of the report and the eventual 
recommendation of the Bureau in favor of the author- 
jzation of American; 


(d) deprived the record of the factual findings of 
the report, and 

(e) foreclosed TWA and United from explaining, 
testing or rebutting any conclusion of fact contained 
therein. 


In view of the report’s obvious relevance, the only 
conceivable color of authority for its suppression would be 
under some doctrine of privilege. But even if it is assumed 
that a non-executive body has any privilege whatever (an 
extremely dubious thesis), no privilege was urged at any 
point in the proceeding. The Board initially ruled (Tr. 


641) that, since certain findings were made by the Board, 
claims for the production of the report had ‘‘no basis ;’’* in 
the prehearing conference report, the Examiner ruled (Tr. 
670-671) that the Board had already resolved the issue of 
the report’s production adversely; and at the hearing the 
Examiner ruled (Tr. 2024) that the report was imma- 
terial.** 

Even in the face of a claim of privilege by an executive 
agency, the District Court of the District of Columbia has 
ruled that an appearance in the proceeding by the group 
responsible for a report constitutes a waiver of any such 
claim. In re Boeing Airplane Company, Case No. Mise. 
31-58, decided April 9, 1959, now on appeal in this Court 
sub nom. Boeing Airplane Company v. Coggeshall, Case 
No. 15,311, argued December 17, 1959. 

It is submitted that the internal workings of an admin- 
istrative agency are not so sacrosanct that parties griev- 
ously affected by its orders must be left to speculate upon 
the foundations of the adversary position espoused by an 
arm of that agency. The Bureau of Air Operations was 
ordered by the Board to survey the need for immediate 
hearing; it later was permitted to adopt an adversary posi- 
tion which found substantial acceptance with the Examiner ; 
and the Examiner’s recommendations were adopted in large 
part by the Board. In view of this history, access to the 
report assumed vital importance to the defensive interests 
of TWA, and its denial cannot be viewed otherwise than as 
prejudicial to these interests. 


* By a process of repeated disclaimers, the Board has eliminated 
all rational bases for its order expediting the proceeding. As noted, 
it disclaims reliance on the staff report and now disavows (Tr. 
5454) the assurances in its acknowledgments of ex parte communi- 
cations that the views expressed at the oral argument of December 
2, 1957 would be taken into account. The findings in the order 
granting American’s motion recited facts known prior to its previ- 
ous order denying that motion. Hence the reasons for the reversal 
of the latter order now appear completely mysterious. 


** At another point (Tr. 2022) the Examiner suggested that the 
report was confidential, which is not a valid claim of privilege for 
two reasons: (a) confidential matter can be reached by compulsory 
process, and (b) since no privilege extended to the Examiner, he 
could not claim any. 
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I Vv e 
The adoption by the Board of the Examiner’s initi 


decision is reversible error. 


The function of the Initial Decision (and alternatives 
thereto) under Section 8 of the Administrative Procedure 
Act, 5 U. S. C. 1008, is plainly to crystallize the issues and 
to furnish the agency finally responsible for the decision 
with the views of all parties with respect thereto. That it 
failed to serve this function herein is shown by the fact that 
TWA’s position, set forth in copious detail in the record, 
is attempted to be summarized formally by the Examiner 
in four sentences, one factually inaccurate (Tr. 4107).* 
Although TWA raised this matter by appropriate exception 
(Tr. 4223) and discussed the deficiencies in its brief to 
the Board (Tr. 4261-4263), the Board adopted the Initial 
Decision as its own (Tr. 4732). While some elaboration 
of the Board’s rationale is contained in Order No. E-14412, 
it repeatedly falls back upon the Examiner’s conclusions 
upon controversial issues (E.g. Tr. 4733, 4735). Aside 
from the general adoption thereof, the Board cites the 
Initial Decision’s conclusions as its authority for rulings 
on particular issues no less than thirty times (Tr. 4732- 
4756). 

It is submitted that the lack of objective analysis dis- 
closed by the Initial Decision could be cured only by the 
Board acting de novo upon all the substantial issues raised 
in the record. It has failed to do so, or even to acknowledge 
by a ruling upon TWA’s exceptions that the issue of such 
deficiencies in the Initial Decision was ever urged upon it. 


*TWA submitted 64 exhibits, 90 pages of testimony and 37 
pages of brief to the Examiner. The Examiner’s sole comment 
under the heading ‘‘T'WA’”’ was that it opposed additional service 
and that no support was submitted for TWA’s estimate of 
diversion, a subject to which several exhibits and considerable 
testimony was devoted. 
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The participation of ex-Member Hector in a deci- 
sive capacity in the decision, although absent from 
oral argument, is reversible error. 


In the 3-2 division of the Board in Order No. E-14412, 
ex-Member Hector’s vote was decisive. He had not, how- 
ever, heard oral argument, and no notation was made at 
oral argument of his intention to participate in the decision. 
The case is, therefore, analogous to WIBC, Inc. v. Federal 
Communications Commission, 104 App. D. C. 126, 259 F. 
2d 941. In that proceeding F. C. C. Commissioner Craven, 
who had not heard oral argument, cast the deciding vote, 
and the order was reversed on that ground. 

It is true that the statute in the cited case requires the 
Commission to hear oral argument, whereas Section 1004 
(a) of the Civil Aeronautics Act requires the Board to 
‘hear or receive’’ argument. The record shows, however, 
that the Board in this proceeding determined to “hear”? 
rather than ‘‘receive’’, (Tr. 4245, 4506). 

The Board’s own ad hoc ruling in this case, therefore, 
was that oral argument would be heard.* This determina- 
tion was consistent with the importance of the case and 
the close division of the Board disclosed by the dissents in 
its earlier phases. The rule, having been announced (not 
once, but twice), cannot be abrogated by the unilateral 
action of the agency (Sangamon Television Corp. v. United 
States, supra, and cases noted therein). The obvious prej- 
udice to TWA from its attempted abrogation is attested 
by the high value placed upon the right of oral appearance 
by the Courts. Londoner v. Denver, 210 U. S. 373, 386.°* 


* On previous occasions, as in Sisto v. Civil Aeronautics Board, 
86 App. D. C. 31, 179 F. 2d 47, when an absent member intended to 
participate in decision, that fact was noted. 

** The importance of oral argument in the Board’s proceedings 
may even transcend that in an appellate court. The record is 
typically a vast one, and the only inevitable exposure of the Board 
to adversary advocacy is in oral argument. Briefly thereafter (in 
this case two weeks) the Board ordinarily announces its tentative 
decision (Tr. 4729). 
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In summary, it seems fatuous to suggest that it was an 
important legal right of the parties to be afforded the 
opportunity to argue orally the significance of the facts to 
four members of the Board, and, at the same time, to urge 
that the fifth member, absent for unexplained reasons, and 
whose vote was unnecessary for a quorum, could properly 
sit in judgment without benefit of the impressions which 
only such an argument can convey and, in practical effect, 
determine the outcome. 


Vi. 


A fatal lack of valid findings is disclosed by the 
Board’s decision. 


Originally, as justification for its action in expediting 
the proceeding (Tr. 136), and thereafter in ruling against 
TWA’s and United’s objections thereto (Tr. 641) the 
Board stressed the need for a proceeding devoted to the 
general impact upon air transportation of the advent 
of high-speed large-capacity jet aircraft. 

In the light of this emphasis, TWA and United stressed 
throughout the proceeding these facts: 


(a) that the record disclosed a complete absence of 
experienced data with respect to jet aircraft (e. g., Tr. 
4275-4277) ;° 


(b) that the only predictable effect of conversion to jet 
aircraft was a large-scale increase in capacity on long-haul 
routes (e. g., Tr. 4278) ; 


(c) that in view of the 3-round trip per day per carrier 
frequency in the San Francisco-New York nonstop market 
deemed essential by all the expert traffic witnesses, jet 
operations by more than two carriers would be economically 
catastrophic (e. g., Tr. 4274). 


*The record was closed in September 1958, and the first 
domestic jet operations were undertaken in January, 1959, 
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As experienced data or jet operations became available, 
United moved (Tr. 4048) to reopen the record to permit 
introduction thereof, and TWA supported this motion 
(Tr. 4075). 

The Board’s treatment of this entire subject was incredi- 
bly arbitrary. In spite of the avowed importance of jet 
data, it ruled that the absence of actual operating experi- 
ence of jet aircraft was not fatal (Tr. 4751). It also denied 
the motion to reopen (Tr. 4246, 4786). It ruled, against 
the unanimous testimony of expert witnesses, that a lesser 
frequency than three round trips per day per carrier would 
be operated (Tr. 4743).° And despite the clear language 
of Section 401 (f) of the Civil Aeronautics Act of 1938, 52 
Stat. 987, that the Board may not limit the right of an 
authorized carrier to add to or change schedules, the Board 
proclaimed that it would obviate any uneconomic results of 
its decision by controlling the frequencies of the authorized 
carriers (Tr. 4743). No more consistently erroneous rulings 
can be imagined. 


Vil. 


The Board has failed to apply valid statutory 
criteria. 


Basic to a finding of public convenience and necessity 
for additional authorization is whether the proposed serv- 
ice can and will be provided by existing carriers. United 
A. L., Red Bluf Operation, 1 CAB 778. Herein the Board 
disregards that standard, because, faced with the argument 
that TWA and United not only could supply all the required 
service but also had committed themselves in their equip- 
ment planning, etc., to supply it, the Board rules as follows 
(Tr. 4743) : 


«| |. where a carrier’s preexisting plans for 
expansion of equipment and services are in conflict 


* This contention was advanced for the first time in American’s 
briefs (Tr. 3921) in complete derogation of the testimony of its 
own senior vice president of traffic and sales (Tr. 1300). 
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with route actions taken by the Board, the carrier 
must alter its plans in conformance with that action.’? 


It is submitted that this conclusion places a premium not 
upon what the public may reasonably require, but upon an 
arbitrary number of carriers to meet those requirements, 
in derogation of the statute. 

Similarly, the Examiner and Board failed to take cogni- 
zance of an important issue raised by TWA throughout the 
proceeding. Since the record showed (Tr. 557) that the 
aircraft proposed to be employed in San Francisco-New 
York nonstop service by American had been ordered for 
and could be utilized to full advantage on American’s exist- 
ing system, TWA urged (Tr. 3974) that the public interest 
considerations in maintaining adequate service in Ameri- 
can’s existing markets should be weighed.* At no point did 
the Examiner or the Board give any attention to this issue. 


Vill. 


The Board’s supplemental proceedings compounded 
its previous errors. 


Without repeating the assignments of error discussed 
supra, TWA urges that the Board’s proceedings following 
its original final order involve wholly separate error in 
two fundamental aspects. First, the Board’s conclusions 
reveal a tortuous resolution of many factual inferences 
against TWA and United; and secondly, the Board has 
completely misconstrued the issues posed and treated the 
case as an enforcement proceeding rather than one involv- 
ing an issue of due process. 

With respect to the first matter, it is to be borne in mind 
that TWA and United had no opportunity to produce evi- 
dence in support of their allegations of ex parte activity. 


* TWA pointed out as illustrative serious shortcomings in exist- 
ing services of American between San Francisco and cities other 
than New York and pointed to the time lag required to secure 
expensive jet aircraft to meet those shortcomings (Tr. 3974). 
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When on reconsideration the Board ordered oral argument, 
it foreclosed any such opportunity and substituted the 
right to argue the inferences of fact to be drawn from the 
allegations. In recognition of this fact the Board at an 
early point in Order No. H-14664 stated (Tr. 5443) : 


“We proceed upon the charges fairly alleged and 
base our decision upon the nature, rather than the 
number of the activities specified... .’’ 


The Board, however, quickly abandoned this standard. 
Numerous undenied allegations of TWA and United are 
rejected because of a lack of compelling proof. For example, 
the fact that Congressmen received copies of American’s 
motion would not be imputed to American (Tr. 5450). 
Also, American’s request of November, 1957 that San 
Francisco ‘‘keep hammering” for an early hearing because 
a decision on that issue was due December 1, 1957 is inter- 
preted (Tr. 5450) as a request for ‘‘vigorous participation 
within the confines of the rules’’ and, states the Board, any 
other interpretation ‘‘strains credulity’; yet the Board 
has not indicated, and TWA cannot visualize, how such 
‘hammering’? could be undertaken within the rules when 
the matter already stood submitted to the Board. Similarly, 
activities of American’s employees on behalf of American’s 
position are not imputed to American (Tr. 5452).° 

Obviously, if the impelling prima facie showing of TWA 
and United, largely undenied, left any doubt with respect 
to the widespread disregard of rules and principles, the 
Board could have stayed its order and resolved these 
doubts by evidence. It chose not to do so, and thus exhibited 
a callousness to the vindication of the fairness of its own 
procedures.** 

On the second point, it appears evident that the Board 
has not applied prevailing law. In a proceeding in which 
fair hearing is denied, the resultant order is void. Inter- 


* In sharp contrast to this type of fact-finding the Board rejects 
as ‘“‘unpersuasive’’? TWA’s verified allegations that no notice was 
had of the ex parte submissions until after the matter stood sub- 
mitted to the Board (Tr. 5457). 


®* Never before did the Board issue a defeasible certificate. 
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state Commerce Commission v. Louisville & Nashville 
Railway Co., supra. Neither in that case nor in M organ v. 
United States, supra, was any question posed of imposing 
sanctions upon the Commission or the Secretary of Agri- 
culture, respectively; rather the basic consideration there, 
as here, was whether fair hearing had been accorded.* 

The Board, however, assumed otherwise. It speaks of 
mitigation (Tr. 5443) ‘‘technical nature of the alleged mis- 
conduct’? (Tr. 5445) ‘‘an abuse [which] warrants dis- 
couragement but not the deprivation of the authorized air 
service”? (Tr. 5448) ‘‘sanction’’ (Tr. 5449), etc., and finally 
concludes (Tr. 5449) that the violations of rules and regu- 
lations, while established in substantial degree, should be 
condoned. Whatever its discretion in enforcement or similar 
proceedings, the Board has no such power when the rights 
of adversary parties are at stake. It plainly and simply 
cannot condone a lack of due process. 


Conclusion. 


For all the reasons hereinbefore detailed, the orders 
under review should be set aside. 


Respectfully submitted, 


James K. Crrumrys, 
25 Broadway, 
New York 4, N. Y. 
Attorney for Petitioner, 
Trans World Airlines, Ine. 
Henry P. Bevans, 
Wazren EK. Baker, 
Shoreham Building, 
Washington, D. C., 
Of Counsel. 


January 18, 1960. 


* True, the conduct disclosed herein might be such as to dis- 
qualify American, but no such finding need be reached to conclude 
that TWA’s and United’s interests were fatally prejudiced by the 
conduct of the proceeding. 
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Appendix I. 


A. Pertinent provisions of the Civil Aeronautics Act, 
52 Stat. 973, as amended. 


‘¢CrrrmicaTe or Pustic CoNvENIENCE 
anp NEcEsSsITY 


‘¢QrRTIFICATE REQUIRED 


“Sxc. 401. (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate issued 
by the Authority [Board] authorizing such air carrier to 
engage in such transportation: Provided, That if an air 
carrier is engaged in such transportation on the date of the 
enactment of this Act, such air carrier may continue so to 
engage between the same terminal and intermediate points 
for one hundred and twenty days after said date, and there- 
after until such time as the Authority [Board] shall pass 
upon an application for a certificate for such transporta- 
tion if within said one hundred and twenty days such air 
carrier files such application as provided herein. 


‘‘TIssuaNCcE oF CERTIFICATE 


<<(d)(1) The Authority [Board] shall issue a certificate 
authorizing the whole or any part of the transportation 
covered by the application, if it finds that the applicant is 
fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Authority 
[Board] hereunder, and that such transportation is 
required by the public convenience and necessity ; otherwise 
such application shall be denied. 


‘¢ Ayrmorrry To Moprry, Suspexp, on Revoxe 


‘¢(h) The Authority [Board] upon petition or complaint 
or upon its own initiative, after notice and hearing, may 
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alter, amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and necessity so 
require, * * *. Any interested person may file with the 
Authority [Board] a protest or memorandum in support of 
or in opposition to the alteration, amendment, modification, 
suspension, or revocation of a certificate. 


‘“Conpuct or PRocEEprnes 


“Sec. 1001. The Authority [Board] may conduct its 
proceedings in such manner as will be conducive to the 
proper dispatch of business and to the ends of justice. No 
member of the Authority [Board] shall participate in any 
hearing or proceeding in which he has a pecuniary interest. 
Any person may appear before the Authority [Board] and 
be heard in person or by attorney. Every vote and official 
act of the Authority [Board] shall be entered of record, and 
its proceedings shall be open to the public upon request of 
any interested party unless the Authority [Board] deter- 
mines that secrecy is requisite on grounds of national 
defense. 


‘“Power To Take EvmeNnce 


‘Sec. 1004. (a) Any member or examiner of the 
Authority [Board], when duly designated by the Authority 
[Board] for such purpose, may hold hearings, sign and 
issue subpenas, administer oaths, examine witnesses, and 
receive evidence at any place in the United States desig- 
nated by the Authority [Board]. In all cases heard by an 
examiner or a single member the Authority [Board] shall 
hear or receive argument on request of either party. 


“‘Jupicray Review or AvutHority’s Orpers 
‘¢Orprers or AutHority Susszct to Review 


“Sec. 1006. (a) Any order, affirmative or negative, 
issued by the Authority under this Act, except any order in 
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respect of any foreign air carrier subject to the approval of 
the President as provided in section 801 of this Act, shall be 
subject to review by the courts of appeals of the United 
States or the United States Court of Appeals for the Dis- 
trict of Columbia upon petition, filed within sixty days after 
the entry of such order, by any person disclosing a substan- 
tial interest in such order. After the expiration of said 
sixty days a petition may be filed only by leave of court 
upon a showing of reasonable grounds for failure to file the 
petition theretofore. (Amended May 24, 1949, 63 Stat. 
107.) 


‘*Poweg or CovurT 


‘*(d) Upon transmittal of the petition to the Authority, 
the court shall have exclusive jurisdiction to affirm, modify, 
or set aside the order complained of, in whole or in part, 
and if need be, to order further proceedings by the 
Authority. Upon good cause shown, interlocutory relief 


may be granted by stay of the order or by such mandatory 
or other relief as may be appropriate: Provided, That no 
interlocutory relief may be granted except upon at least five 
days’ notice to the Authority.”’ 


B. Pertinent provisions of the Civil Aeronautics Board 
Principles of Practice. 


‘¢PrmcrpLes oF Practice or THE Crva. Azrzonautics Boarp 


“300.1 Judicial Standards of Practice. In many 
respects the functions of the Board are similar to those of 
a court and parties to cases before it and those who repre- 
sent such parties are expected to conduct themselves with 
honor and dignity. By the same token, the members of the 
Board, and those of its employees who participate with the 
Board Members in the determination of cases upon a 
record, are expected to conduct themselves with the same 
fidelity to standards of propriety that characterize a court 
and its staff. The standing and effectiveness of the Board 
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are in direct relation to its observance, that of its staff, and 
the parties and attorneys appearing before it, of the highest 
standards of judicial and professional ethics. 


*€300.2 Hearing Cases—Improper Influence. It is essen- 
tial in cases to be determined after notice and hearing and 
upon a record that the Board’s judicial character be recog- 
nized and protected. In such cases— 


“‘(a) It is improper that there be any private com- 
munication on the merits of the case to a member of 
the Board or its staff or to the examiner in the case 
by any person, either in private or public life, unless 
provided for by law. 


“*(b) It is likewise improper that there be any 
private communication on the merits of the case to a 
member of the Board or to the examiner in the case by 
any members of the Board’s staff who participated in 
the hearing as witnesses or as counsel. 


‘*(¢) It is improper that there be any effort by any 
person interested in the case to sway the judgment of 
the Board by attempting to bring pressure or influence 
to bear upon the members of the Board or its staff, or 
that such person or any member of the Board’s staff, 
directly or indirectly, give statements to the press or 
radio, by paid advertisements or otherwise, designed 
to influence the Board’s judgment in the case.’? 


C. Pertinent Provisions of Civil Aeronautics Board 
Rules of Practice 


‘*Parr 302—Rutes or Practice 1x Economic PRockEDINGS 


“Section 302.14—Participation in hearings by persons 
not parties. Any person, including any state, political divi- 
sion thereof, state aviation commission, or other public 
body, may appear at any hearing, other than in an enforce- 
ment proceeding, and present any evidence which is rele- 
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vant to the issues. With the consent of the Examiner or the 
Board, if the hearing is held by the Board, such person 
may also cross-examine witnesses directly. Such persons 
may also present to both the Examiner and the Board a 
written statement on the issues involved in the proceeding. 
Such statement shall conform to the requirements of these 
rules as to form, content, service, and time of filing of briefs 
to the Examiner and the Board. In addition, a representa- 
tive of any department, agency or branch of the Federal 
Government or of any state government (including a state 
aviation commission) may appear and present oral argu- 
ment in any proceeding in which argument has been 
assigned. 


s Sd * e * s 


“§302.24(j) Receipt of documents after hearing. No 
document or other writings shall be accepted for the record 
after the close of the hearing except in accordance with an 
agreement of the parties and the consent of the Examiner. 


“§302.26 Proposed findings and conclusions before the 
Examiner or the Board. Within such limited time after 
the close of the reception of evidence fixed by the Examiner, 
any party may, upon request and under such conditions as 
the Examiner may prescribe, file for his consideration briefs 
to include proposed findings and conclusions of law which 
shall contain exact references to the record and authorities 
relied upon. The provisions of this section shall be appli- 
cable to proceedings in which the record is certified to the 
Board without the preparation of an initial or recommended 
decision by the Examiner. 


“¢§302.31 Briefs before the Board. Within such period 
after service of any initial or recommended decision of an 
Examiner or tentative decision of the Board, as may be 
fixed therein, any party to a proceeding may file a brief 
before the Board in support of his exceptions to such deci- 
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sion, or in opposition to the exceptions filed by any other 
party. In cases where the Board or the Examiner is of the 
opinion that, because of the limited number of parties and 
the nature of the issues, the filing of opening, answering 
and reply briefs will not unduly delay the proceeding and 
will assist in its proper disposition, the Board or the 
Examiner may direct that the parties file briefs at dif- 
ferent times rather than at the same time. Except by 
special permission of the Board or the Chief Examiner, 
briefs shall not exceed fifty (50) pages in length and reply 
briefs will not be received.’’ 


D. Pertinent Provisions of the Administrative Procedure 
Act, 60 Stat. 237, 5 U. S. C. §1001, et seq. 


‘““Pusric IwroRMATION 


‘Sec. 3. Except to the extent that there is involved 
(1) any function of the United States requiring secrecy in 
the public interest or (2) any matter relating solely to the 


internal management of any agency— 


(a) Rurzs.—Hvery agency shall separately state and 
currently publish in the Federal Register (1) descriptions 
of its central and field organization including delegations 
by the agency of final authority and the established places 
at which, and methods whereby, the public may secure infor- 
mation or make submittals or requests; (2) statements of 
the general course and method by which its functions are 
channeled and determined, including the nature and require- 
ments of all formal or informal procedures available as 
well as forms and instructions as to the scope and contents 
of all papers, reports, or examinations; and (3) substantive 
rules adopted as authorized by law and statements of gen- 
eral policy or interpretations formulated and adopted by 
the agency for the guidance of the public, but not rules 
addresses to and served upon named persons in accordance 
with law. No person shall in any manner be required to 
resort to organization or procedure not so published. 
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‘¢ ADJUDICATION 


**Szo. 5.(a) Nortcze.—Persons entitled to notice of an 
agency hearing shall be timely informed of (1) the time, 
place, and nature thereof; (2) the legal authority and juris- 
diction under which the hearing is to be held; and (3) the 
matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to 
the proceeding shall give prompt notice of issues contro- 
verted in fact or law; and in other instances agencies may 
by rule require responsive pleading. In fixing the times 
and places for hearings, due regard shall be had for the 
convenience and necessity of the parties or their repre- 
sentatives. 


“¢(b) Procepure.—The agency shall afford all interested 
parties opportunity for (1) the submission and considera- 
tion of facts, arguments, offers of settlement, or proposals 
of adjustment where time, the nature of the proceeding, 
and the public interest permit, and (2) to the extent that 
the parties are unable so to determine any controversy by 


consent, hearing, and decision upon notice and in conformity 
with sections 7 and 8. 


‘CHEAaRINGS 


“Szc. 7.(¢) Evmence.—Except as statutes otherwise 
provide, the proponent of a rule or order shall have the 
burden of proof. Any oral or documentary evidence may 
be received, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant [sic] immaterial, or 
unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon considera- 
tion of the whole record or such portions thereof as may 
be cited by any party and as supported by and in accord- 
ance with the reliable, probative, and substantial evidence. 
Every party shall have the right to present his case or 
defense by oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-examination as may 
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be required for a full and true disclosure of the facts. In 
rule making or determining claims for money or benefits 
or applications for initial licenses any agency may, where 
the interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or part of the 
evidence in written form. 


“*(d) Recorp.—The transcript of testimony and exhibits, 
together with all papers and requests filed in the proceed- 
ing, shall constitute the exclusive record for decision in 
accordance with section 8 and, upon payment of lawfully 
prescribed costs, shall be made available to the parties. 
Where any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, 
any party shall on timely request be afforded an oppor- 
tunity to show the contrary. 


° ao Sd * 


“DEcIsIons 


“Sec. 8. In cases in which a hearing is required to be 


conducted in conformity with section 7— 


“*(a) Action sy Susorprvates.—In cases in which the 
agency has not presided at the reception of the evidence, 
the officer who presided (or, in cases not subject [sic] to 
subsection (¢) of section 5, any other officer or officers 
qualified to preside at hearings pursuant to section 7) shall 
initially decide the case or the agency shall require (in 
specific cases or by general rule) the entire record to be 
certified to it for initial decision. Whenever such officers 
make the initial decision and in the absence of either an 
appeal to the agency or review upon motion of the agency 
within time provided by rule, such decision shall without 
further proceedings then become the decision of the agency. 
On appeal from or review of the initial decisions of such 
officers the agency shall, except as it may limit the issues 
upon notice or by rule, have all the powers which it would 
have in making the initial decision. Whenever the agency 
makes the initial decision without having presided at the 
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reception of the evidence, such officers shall first recommend 
a decision except that in rule making or determining appli- 
eations for initial licenses (1) in lieu thereof the agency 
may issue a tentative decision or any of its responsible 
officers may recommend a decision or (2) any such pro- 
cedure may be omitted in any case in which the agency finds 
upon the record that due and timely execution of its func- 
tions imperatively and unavoidably so requires. 


“¢(b) SuBMITTALS AND Decisions.—Prior to each recom- 
mended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers the 
parties shall be afforded a reasonable opportunity to submit 
for the consideration of the officers participating in such 
decisions (1) proposed findings and conclusions, or (2) 
exceptions to the decisions or recommended decisions of 
subordinate officers or to tentative agency decisions, and 
(3) supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the ruling 
upon each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or tentative 
decisions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) 
the appropriate rule, order, sanction, relief, or denial 
thereof. 


os * * * e 


‘¢Jopicia, ReEvIEw 


“Spo, 10. Except so far as (1) statutes preclude [sic] 
judicial review or (2) agency action is by law committed to 
agency discretion—— 

‘‘(a) Rigur or Review.—Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review thereof. 
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‘*(c) Revrewaste Acrs.—Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court shall 
be subject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly review- 
able shall be subject to review upon the review of the final 
agency action. Except as otherwise expressly required by 
statute, agency action otherwise final shall be final for the 
purposes of this subsection whether or not there has been 
presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that the 
action meanwhile shall be inoperative) for an appeal to 
superior agency authority. 


* ° ° * * * 


*“(e) Scopz or Review.—So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provision, and determine the meaning or applica- 
bility of the terms of any agency action. It shall (A) com- 
pel agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may be 
cited by any party, and due account shall be taken of the 
rule of prejudicial error.’’ 
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TWENTIETH CENTURY PRESB, INC., CHICAGO 6 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether private communications on the merits of 
this case were directed to a member of the Civil Aeronau- 
tics Board or its staff or Examiner, or an effort made by 
a person or persons interested in the case to sway the 
judgment of the Board by attempting to bring pressure or 
influence to bear upon it or its staff, which require that the 
certificate of public convenience and necessity to American 
Airlines, authorizing it to engage in nonstop air transpor- 
tation between New York and San Francisco, be set aside 
and the proceedings in respect thereto be reopened. 


2. Whether the following actions of the Civil Aero- 
nautics Board, considered from the standpoint of either 
their separate or their cumulative effect, deprived peti- 
tioner of due process of law and the fair hearing guaran- 
teed to it by the Administrative Procedure Act and the 
Federal Aviation Act: 


(a) Refusal to direct production of a report pre- 
pared by the Board’s Bureau of Air Operations for 
consideration by the Board in this proceeding, and 
requested by petitioner for use in preparation of its 
case, and cross-examination of the Bureau’s witness; 


(b) Denial to petitioner of an amount of time for 
oral argument sufficient to enable petitioner to make 
a fair presentation of its case; 


(c) Failure of a Board member casting a decisive 
vote to hear oral argument; 


(d) Failure by two members of the Board’s three- 
member majority to set forth in the Board’s opinions 
the reasons for their departure in this case from opin- 
ions expressed by them in prior proceedings; and 


(e) Announcement by the Board of its vote by a 
press release prior to preparation and issuance of its 
formal opinion findings and order in the proceeding. 


- 


3. Whether denial by the Board of petitioner’s motions 
to reopen the record for receipt of competent relevant ma- 
terial evidence of actual operating costs and character- 
istics of jet aircraft, not available at the time of hearing, 
constituted an abuse of discretion or otherwise deprived 
petitioner of its right to a fair hearing. 


4. Whether the record upon which the order of the 
Board purports to be based is fatally defective, in that the 
record is devoid of reliable and probative evidence as to 
the operating costs and characteristics of jet aircraft, 
which evidence was both available to the Board and neces- 
sary for a determination by it of the economic effect and 
feasibility of nonstop operations in the San Francisco-New 
York market by three air carriers. 


5. Whether the Board’s finding and conclusion that the 
grant of San Francisco-New York nonstop authority to 
American is required by the public convenience and neces- 
sity are arbitrary, capricious, unsupported by necessary 
underlying findings and not supported by substantial evi- 
dence in the record as a whole. 


6. Whether the findings and conclusions upon which the 
ultimate finding of public convenience and necessity by the 
Board is based are arbitrary, capricious and not supported 
by substantial evidence in the record as a whole. 
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In Tue 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15414 


UNITED AIR LINES, INC., 
Petitioner, 
v. 


CIVIL AERONAUTICS BOARD, 
Respondent, 
AMERICAN AIRLINES, INC., CITY AND 


COUNTY OF SAN FRANCISCO, 
Intervenors. 


On Petition for Review of Orders of the Civil 
Aeronautics Board 


JURISDICTIONAL STATEMENT 


Separate petitions filed by United Air Lines, Inc., and 
Trans-World Airlines, Inc., seeking review of respondent 
Civil Aeronautics Board Orders H-14412, E-14586 and 
E-14644, purporting to grant a certificate of public con- 
venience and necessity to American Airlines, Inc., have 
been consolidated by this Court for the purposes of brief- 
ing, argument, decision and all other procedural matters. 


Petitioner, United Air Lines, Inc., is an air carrier hold- 
ing certificates of public convenience and necessity issued 
by the Board under the Aviation Act of 1958, as amended, 
72 Stat. 737, et seq., 49 U.S.C. 1301, e¢ seg., or its prede- 
cessor, the Civil Aviation Act of 1938, which would be 
adversely affected by its proposed award to American. 


The jurisdiction of this Court is invoked under Section 
1006 of the Federal Aviation Act of 1958, 72 Stat. 795, 49 
U.S.C. 1486, and Section 10 of the Administrative Proce- 
dure Act, 60 Stat. 243, 5 U.S.C. 1009. 
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STATUTES AND PRINCIPLES AND RULES OF 
PRACTICE INVOLVED 


The statutes involved are the Federal Aviation Act of 
1958, 72 Stat. 795, 49 U.S.C. 1486, and the Administrative 
Procedure Act, 60 Stat. 243, 5 U.S.C. 1009, the pertinent 
provisions of which are set forth in Appendix A, infra. 


The Principles of Practice and Rules of Procedure in- 
volved are those of the Civil Aeronautics Board, the perti- 
nent provisions of which are also set forth in Appendix A, 
infra. 

STATEMENT OF THE CASE 

This is a consolidated proceeding involving consideration 

by the Civil Aeronautics Board (Board) of applications 


of both American Airlines, Inc. (American) and Northwest 
Airlines, Inc. (Northwest) to provide additional nonstop 


service between San Francisco/Oakland (San Francisco) 
and New York/Newark (New York). The New York-San 
Francisco route is the single most important traffic segment 
on United’s system. It accounts for 7% of United’s revenue 
passenger miles and has accounted for approximately 
$16,700,000 of its annual passenger revenues (Tr. 3324-26). 
It is of comparable importance to TWA (Tr. 3331). 


Procedural Chronology 


In Docket No. 1841, commonly referred to as the Denver 
Service Case, American sought and on November 4, 1955 
was denied by a unanimous Board the right to provide 
San Francisco-New York nonstop service. On December 
30, 1955 American’s Petition for Reconsideration was like- 
wise denied. 


Within less than 18 months thereafter, American moved 
for an expedited hearing on that portion of its application 
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in Docket No. 5903 through which American also sought 
to provide for its entry into the San Francisco-New York 
nonstop market (Tr. 5-21). 


On June 26, 1957 this motion was denied. The Board at 
that time, however, directed its Bureau of Air Operations 
to “review the problem of the air service pattern between 
San Francisco and New York and report the results of that 
study to the Board on or about December 1, 1957” (Tr. 
129-30). 


Such a report was made sometime in December, 1957, 
United being denied access to or any information of its 
contents (Tr. 641, 670-71, 2023-24). 


On January 13, 1958, a closely divided board reversed 
its earlier position and directed an expedited hearing on 
American’s application (Tr. 136-38). 


Petitioner and others were thereafter permitted to inter- 
vene (Tr. 687) and Northwest’s application to provide San 
Francisco-New York nonstop service was consolidated for 
consideration with the application of American (Tr. 709-10). 


Evidentiary hearings were conducted by an Examiner 
on July 30-31 and on September 9-18, 1958. The Bureau of 
Air Operations, which had earlier prepared for the Board 
the aforementioned air service pattern report, participated 
in these hearings, presenting certain traffic data, but tak- 
ing no position on the need for additional service prior to 
the filing of its brief with the Examiner, when for the first 
time it supported the application of American. Fither 
United or TWA on four separate occasions unsuccessfully 
sought to obtain information as to the contents of the Bu- 
reau’s report to the Board; both for the purpose of being 
able to fairly address themselves to the considerations 
which led the Board to grant American’s motion for an 
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expedited proceeding, and for the purpose of being able 
to address themselves to any inconsistencies which might 
exist between the position of the Bureau in its report to 
the Board and the position taken by it in the hearing before 
the Examiner. The first of these requests was denied by 
the Board (Tr. 641) January 13, 1958, and the latter three 
by the Examiner (Tr. 670-71, 2023-24). 


On February 18, 1959, prior to the issuance by the Exam- 
iner of his Initial Decision, petitioner moved that the record 
be reopened for the purpose, among others, of receiving 
evidence of actual jet operating costs (Tr. 4047-57). This 
evidence had become available only after the close of the 
hearing (Tr. 4050-54). Despite the admonition of the Board 
in its Order granting an expedited hearing that the appli- 
cants and intervenors should give careful consideration in 
their exhibits to the effects of their planned operation of 
jet aircraft in the market, and the direction by the Board 


to the Examiner that he should “make specific findings on 
this issue” (Tr. 136), petitioner’s motion was denied (Tr. 
4081). It was renewed to the Board and again denied by it 
(Tr. 4752). 


On March 9, 1959, the Examiner issued his Initial Deci- 
sion finding that the public convenience and necessity re- 
quired a third nonstop carrier between San Francisco and 
New York and that American should be authorized to pro- 
vide this service (Tr. 4139). 


Oral argument was held on April 29, 1959, and on May 15, 
1959, the Board issued a press release announcing that it 
had tentatively voted three-to-two to grant American’s 
application (Tr. 4729). 


The Board’s formal Opinion and Order E-14412 here 
under review was adopted on September 2, 1959, and again 
by a three-to-two vote, the Board purported to authorize 
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Arerican to conduct San Francisco-New York nonstop 
service (Tr. 4730-¥1). 


On October 27, 1959, the Board in its Order E-14586 or- 
dered further oral argument “to determine whether and to 
what extent the allegations of violations of the Principles 
of Practice and Rules of Practice justify further action in 
this proceeding * * *,” but otherwise denied the petitions 
for rehearing, reargument and reconsideration (Tr. 5332- 
37). 


On November 19, 1959, the Board issued its Opinion and 
Order No. E-14664 finding that both San Francisco and 
American had violated the Board’s Principles and Rules of 
Practice but denied petitions of United and Trans World 
for reconsideration (Tr. 5435-65). 


The Violations by American and San Francisco 
of the Board’s Principles and Rules of Practice 


Throughout the entire course of the Board proceeding, 
both American and the City of San Francisco sought to 
bring pressure and influence to bear upon the Board in an 
effort to sway its judgment, either by directly addressing 
ex parte private communications to the Board upon the 
merits of the case, or by causing such communications to 
be sent to the Board by persons of either political or public 
prominence (Interspersed with other matter Tr. 165-576). 
San Francisco employed a professional lobbyist in this con- 
nection and publicly announced that its strategy would be 
to have elected representatives from Northern California 
and administrative officers carry the ball and put pressure 
on the Civil Aeronautics Board. 


The President of the San Francisco Public Utilities Com- 
mission stated in turn as follows: 


“The Civil Aeronautics Board members have ‘iso- 
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lated’ themselves from influence by mail or wire. Our 
only recourse is to subject them to the same perfectly 
legitimate pressures that they get from the lobbyists 
of other cities. We have reason to believe that this 
city has not gotten all it might from the Civil Aero- 
nautics Board because the city has not used this kind 
of pressure before.” (Tr. 5468) 


Known results of the foregoing campaign are a series 
of over 120 communications found in the Board’s corre- 
spondence file (Interspersed with other matter Tr. 165- 
576). They include letters received directly from or trans- 
mitted to the Board from: 

. The Mayor of San Francisco; 

. The President of the San Francisco Public Utilities 
Commission ; 

. At least 39 different Congressmen ; 

. At least nine different Senators; 

. Two Governors and a Lieutenant Governor; 


. A member of the Executive Committee of the Re- 
publican National Committee; 


7. An Assistant to the President of the United States; 


. The President of the California Republican As- 
sembly ; 


. Numerous travel agents and municipal and civic 
bodies. 


Ten of the Senators or Congressmen from whom com- 
munications were received were members of either Appro- 
priations or Ways and Means Committees; eight were 
members of Commerce Committees. This correspondence 
shows that at least 12 letters were written by the Mayor 
of San Francisco to members of Congress soliciting such 
support; another three by the President of the San Fran- 
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cisco Public Utilities Commission; one by the professional 
lobbyist employed by San Francisco and one by the Chair- 
man of the Mayor’s Shipping Committee. At least seven 
such communications were written at the direction of 
American by travel agents located in seven different cities 
on both the East and West Coasts (Tr. 5145-51). They 
were written to the Board or to members of Congress who 
transmitted them to the Board. 


The initial effort of American and San Francisco was 
to secure an expedited hearing upon American’s applica- 
tion. Such a hearing was ultimately obtained. It resulted 
in the submission of cost estimates which were based in 
large part upon manufacturers’ estimates (Tr. 1289-91), 
and the submission of traffic forecasts which were made 
without the benefit of any actual information as to how 
jets would affect traffic in this market. Had the case not 
been heard out of turn, actual jet costs would have been 


available, as well as traffic figures indicative of the actual 
effect of jet transportation upon traffic volumes, both of 
them considerations of primary importance in determining 
the economic practicality of three-carrier competitive 
service. 


Neither American nor San Francisco were ignorant of 
the Board’s Principles and Rules of Practice. In the case 
of American, it had the benefit of numerous statements 
made by the Board on this subject in other route cases 
(Tr. 5122-23). In the case of San Francisco, it early re- 
ceived information on the subject in the form of a direct 
rebuke by the Chairman of the Board and an admonition 
that its activities in this respect must be stopped (Tr. 5447, 
5468, 5470, 5471). This action was taken at a meeting of 
the Board on December 2, 1957, granted at the request of 
San Francisco for the single purpose of diseussing San 
Francisco’s general aviation problems. A transcript of the 
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proceeding shows that despite the stated purpose of the 
meeting, San Francisco’s remarks were directed to the 
alleged need of additional San Francisco-New York non- 
stop service (Tr. 5472-80). Following this meeting and the 
warning given, San Francisco continued to solicit the ex 
parte support of members of Congress, the support it 
sought being not general support for additional service 
but rather support for the specific application of American. 
American’s efforts were also continued, three of its di- 
rected travel agents’ letters urging congressional support 
of American’s application being written in this period. 


The Issue of a Fair Hearing 


In its order of expedition (E-12103, Tr. 136-38) the Board 
said: 


“An important factor supporting this decision is the 
opportunity that will be provided for the Board’s first 
full-scale investigation of the imminent impact of the 
operation of jet aircraft in a market of the size and 
importance of that involved here. It is clear that this 
aspect of the industry will become increasingly im- 
portant to the Board’s regulatory processes in the next 
several years. This proceeding can provide material 
that would be of great value to the Board in this re- 
spect. It is expected, therefore, that the applicants 
and intervening carriers will give careful considera- 
tion in their exhibits in this case to the effects of their 
planned operation of jet aircraft in this market, and 
we direct the examiner to make specific findings on 
this issue, in determining whether the public conveni- 
ence and necessity requires additional nonstop service 
in the markets in question” (Tr. 136). 


Evidentiary hearings were concluded before jets were 
placed in operation by American, TWA or United, either 
in the San Francisco-New York market or elsewhere. As 
heretofore stated, cost estimates were predicated upon 
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estimates provided by plane manufacturers and by carrier 
conjecture as to how jet planes could be operated by them 
(Tr. 1289-91, 2531, 2534, 2535, 3327, 3330). Traffic estimates 
were related to past growth trends, with additional allow- 
ances made for the stimulation which it was anticipated 
that jet planes would provide (Tr. 2539, 3331-32). 


Prior to the issuance by the Examiner of his Initial 
Decision, actual jet operations provided information with 
respect to costs, which information was not available when 
hearings were held. United moved that the record be re- 
opened for the admission of this evidence (Tr. 4047-57). 
Specifically, it called to the attention of the Examiner the 
fact that American had added a third pilot to its 707 crew 
and a fourth stewardess (Tr. 4050-51). It also called atten- 
tion to public statements made by officials of American that 
jet costs were higher than anticipated (Tr. 4051). This 
motion was denied by both the Examiner and the Board 
(Tr. 4081, 4752). At the time of its denial by the Board, 
additional evidence of increasing jet costs was available. 
It was called to the attention of the Board and referred to 
by the minority in its dissenting opinion (Tr. 4776-79). 
American had publicly announced its plans to convert its 
707s to turbo fan engines at a cost of approximately 
$40,000,000 commencing in 1960. The 707 had been found 
to be 30 miles an hour slower than anticipated. Nonstop 
flight time had been found to exceed the schedules proposed 
by American. Current official published schedules now 
show that American’s forecast eastbound time has been 
increased from 4 hours, 45 minutes (Tr. 2554) to 5 hours, 
its proposed westbound time from 5 hours, 45 minutes (Tr. 
2554) to 6 hours, 10 minutes. 


In addition to its refusal to reopen the record, the Board 
denied the petitioners access to the report made to it by 
the Bureau of Air Operations on the problem of the air 
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service pattern between San Francisco and New York, 
which report was requested for the express purpose of 
enabling the Board to determine whether an expedited pro- 
ceeding should be ordered. 


On oral argument United, over its objection, was granted 
only 30 minutes of time within which to present its posi- 
tion on all issues of this case, with TWA receiving a simi- 
lar time allotment (Tr. 4245). This compares with a total 
time allotment of 4 hours, 20 minutes (Tr. 5139) for parties 
advocating third carrier service. It also compares with 
time allotments of 40 minutes apiece (Tr. 5343) granted to 
United and TWA on later argument to the Board of the 
single issue of whether violations of the Board’s Principles 
and Rules of Practice justified further action by the Board. 


Member Hector, whose vote was necessary to the ma- 
jority decision and who exhibited particular interest in the 
impact of jet operations, was not present at the time of 
oral argument. 


Members Gurney and Minetti who, together with Mem- 
ber Hector made up the three-man Board majority, have 
taken a position in this case at direct variance with views 
only recently expressed by them, views called to their 
attention by petitioner in brief and on oral argument (Tr. 
5141-42). They have chosen nevertheless to remain silent 
as to the reasons for their change of position and have thus 
deprived petitioner of any opportunity to address itself to 
the considerations which produced that change. 


Member Gurney, in a dissenting opinion in the Great 
Lakes-Southeast Service case, Docket No. 2396, stated: 


«“* © © because of the impact of the forthcoming new 
era in air transportation, the Board should not now 
authorize additional competition over competitive 
routes where the competing carriers have definite plans 


11 


to operate jet equipment. The existing carriers should 
be given the opportunity to inaugurate their jet flights 
without excessive competition. This decision does not 
provide the existing carriers on this route with the 
most healthful climate to embark on the jet age. To 
this end, the Board has not met its responsibility to 
‘foster sound economic conditions’ in the industry.” 


’ His position was reaffirmed on May 7, 1959. 


Member Minetti, in the Eastern Route Consolidation 
case, Docket No. 3292, in his dissenting opinion of April 1, 
1957 said “the Board’s frequently stated objective of achiev- 
ing and maintaining competitive balance between traffic 
line carriers is of paramount importance to the public as 
well as to the carriers themselves,” and the award would 
defeat that objective and “further increase American’s 
dominant position in the industry.” 


The decision of the Board was first announced in the 
form of a press release. The validity of such a decision 
is presently being considered by the United States Court 
of Appeals for the Second Circuit, Eastern Airlimes v. 
C.A.B., Case No. 45,442, et al. 


The Findings and Order of the Board 


The Board found and concluded that 


“An additional nonstop carrier was required to as- 
sure the provision of the type and quantity of service 
to which the market was entitled and to provide the 
necessary competitive spur to develop the market” 
(Tr. 4735). 


The facts are these: 


Type of Service. American proposed and has provided 
service with Boeing 707 Jets (Tr. 2526-28), the identical 
plane with which service was proposed and is being sup- 
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plied by TWA (Tr. 3095). United provides service with 
Douglas DC-8s, a plane having comparable size, speed and 
operating characteristics (Tr. 4147). All planes provide a 
mixed configuration and carry both first class and coach 
passengers. The portions of the plan devoted to each class 
of passenger can be increased or decreased, depending 
upon the relative demand for first class or coach service. 


Quantity of Service. Each carrier testified that the mar- 
ket required service at three times of the day, and each 
proposed to supply three daily roundtrip flights (Tr. 1275- 
76, 1330-31, 2526-28, 3095, 3184-85, 3215-16, 3261, 3500). 
On brief, American for the first time suggested that the 
economics of three-carrier competitive service might re- 
quire that in the off-peak winter season the daily number 
of flights by each carrier be cut to two (Tr. 4462-63). This 
suggestion was viewed with favor by the Board in its opin- 
ion, and its conclusions with respect to the economic impact 


upon United and TWA of third carrier service were predi- 
eated upon the assumption that in the off-peak season San 
Francisco-New York passengers would receive service at 
fewer times of the day than they would receive if American 
were not granted a certificate (Tr. 4743-44). 


American neither proposed nor has provided service 
except at hours which are virtually identical with those at 
which service is being provided by United and TWA. 


Development of the market. The Board found that the 
past service provided by United and TWA was legally ade- 
quate (Tr. 4744). It adopted the Examiner’s finding (Tr. 
4120) that the market had been properly developed. It 
concluded, however, that mere adequacy did not fully meet 
the needs of the public in this market (Tr. 4744-47). In 
considering what these needs might require, it concen- 
trated its attention not upon the service which United and 
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TWA were giving at the time of the hearing or proposed 
to give upon receipt of their jets, but rather upon the serv- 
ice provided during a limited portion of 1957 when United 
and TWA suffered from a temporary shortage of long 
range equipment (Tr. 4745). 


The reasons for the temporary inability of United and 
TWA to fully satisfy such demands were these: DC-7s and 
Constellations were the first commercial planes capable of 
providing economically feasible transcontinental nonstop 
service. United placed its first order for DC-7s in 1952. 
Deliveries commenced in May, 1954 (Tr. 3208). United in- 
augurated San Francisco-New York eastbound service on 
June 1, 1954 (Tr. 3208). A second service was inaugurated 
on August 1. 


When the first DC-7 orders were placed by both United 
and American, it was not known whether or not transcon- 
tinental nonstop flights would be possible. The capability of 
the plane to fly nonstop was recognized, but both Civil Air 
Regulations and collective bargaining agreements between 
United and representatives of its flight crews prohibited 
flight personnel from being scheduled to fly more than 8 
hours in any one day. It was not until June 14, 1954, that 
the Civil Air Regulation was waived, and not until May 1, 
1955 that the necessary modification was made in the last 
of United’s collective bargaining agreements (Tr. 3383, 
3406A). 


With waiver of the flight time regulation and the knowl- 
edge gained of the flying characteristics of the DC-7 through 
their actual operation, United, early in 1955, placed a large 
order for additional planes. These planes were not avail- 
able for delivery until the first and second quarters of 1957 
(Tr. 3209), however, except for one delivered late in 1956, 
and load factors for a limited period of time in the early 
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part of 1957 on.some nonstop flights, prior to the time that 
new equipment was ready for use, were unavoidably high. 


The contention was made by San Francisco and Amer- 
ican that the additional nonstop service provided by United 
and TWA in 1957 was inspired by American’s motion for 
an expedited hearing of its pending application. The un- 
disputed facts are that on March 21, 1957, approximately 
one and a half months before the date of American’s mo- 
tion, United filed its official May, 1957 schedules with the 
Board. On April 4 it transmitted its May schedules to the 
Official Airline Guide for publication. These schedules pro- 
vided for an increase in United’s San Francisco-New York 
nonstop frequency to three roundtrips on April 1, 1957, and 
four roundtrips on June 27, 1957 (Tr. 3214, 3276). Simi- 
larly, TWA, as early as November, 1956, committed itself 
to the operation of three nonstop roundtrips by September, 
1957 (Tr. 3181-82, 3189). United and TWA’s average non- 
stop load factor declined to 72% in September of 1957, 
and to 56% in November of that year (Tr. 3204). At all 
times thereafter San Francisco-New York nonstop load fac- 
tors averaged below those prevailing between Los Angeles 
and New York, the latter service being that to which Amer- 
ican and San Francisco sought to compare San Francisco- 
New York service (Tr. 3204). Between May, 1957 and July, 
1958, empty seats on San Francisco-New York nonstop 
flights averaged between 121 and 328 per day (Tr. 3205). 
TWA operated both eastbound and westbound nonstop 
eoach flights as early as the summer of 1956, and United 
provided nonstop coach service in both directions begin- 
ning on April 1, 1957 (Tr. 3209, Official Airline Guide Sep- 
tember 1956, April 1957). 

As for the general character of the service provided by 


United to San Francisco, the record shows that San Fran- 
cisco has consistently been the first city to receive each type 
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of new aircraft and each new service operated by United 
(Tr. 3253-54, 3324). This includes United’s first DC-3 trans- 
continental service, its first DO-4 transcontinental one-stop 
service, its first DC-6 transcontinental service, its first 
all cargo service, its first DC-7, its first transcontinental 
nonstop, its first custom coach service, and its first jet 
service (Tr. 3253-54). 


For the purposes of its decision and particularly deter- 
mination of the economic impact of the addition of third 
carrier service, the Board has assumed that the San Fran- 
cisco-New York nonstop market would produce on the aver- 
age of 1,000 passengers a day in 1960. This figure was 
reached by using as a base the total number of single car- 
rier local and connecting passengers moving between New 
York and San Francisco, as shown in the Board’s traffic 
surveys for 1957. This base was then adjusted to allow for 
an anticipated average’ 10% annual traffic growth for the 
three-year period 1957-1960, plus an additional 10% to 
reflect jet stimulation in the market in 1960 (Tr. 4738-41). 


The Board’s figures make no allowance for the following 
considerations : 


Prior to April, 1958, a traveler could buy a ticket 
from New York to Los Angeles, travel from Los 
Angeles to San Francisco at no extra cost, and then 
return to New York from San Francisco. Such a ticket 
was cononted in the Board’s Survey as two New York- 
San Francisco one-way tickets (Tr. 3537, 4738), al- 
though the New York-Los Angeles flight in no way 
represents traffic available for support of the San 
Francisco-New York market. 


Overseas carriers with polar routes are siphoning 
off a substantial amount of the overseas traffic that 
originally moved from San Francisco nonstop to the 
New York gateway (Tr. 3195, 3226). 
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No carrier has proposed to carry excursion traffic 
on jets, estimated by TWA to represent 10% of the 
San Francisco-New York market (Tr. 3133-34, 3147). 
The Board, however, included such traffic in its esti- 
mates of the potential size of the nonstop market (Tr. 
4739). 


As regards the anticipated 33% traffic growth in the 
period 1957-1960 (Tr. 4740), the Board’s traffic surveys 
show that instead of a traffic gain in 1958, there was 
a decline of 5.69%. There was no showing or conten- 
tion by any party before the Board that this 1958 loss 
was being picked up in 1959. 


To handle the traffic to be produced by the San Fran- 
cisco-New York market in 1960, United and TWA will each 
provide three roundtrip flights a day. These flights will 
supply 1344 seats per day, which would leave 344 empty 
seats a day even if the Board’s traffic estimates were re- 
alized. If American were permitted to enter the market, 


and if it provided a comparable amount of service, as its 
witnesses testified that it would do, a total of 2,016 seats 
per day would be provided for that same number of pas- 
sengers. 


Diversion. The Board has found that grant of a cer- 
ficate to American would divert revenues from United and 
TWA in the sum of almost twelve million dollars in the 
year 1960, with United bearing somewhat more than half 
of the burden (Tr. 4126, 474748). This would be the 
equivalent of approximately 45% and 273% of their re- 
spective 1958 domestic net revenues (Forms 41, Tr. 3338). 


The Economics of Nonstop Jet Operations by Three Car- 
riers. The Board concluded that three nonstop carriers 
could “operate at above break even load factors” in 1960, 
that “after that normal traffic growth should soon permit 
operations by the three carriers on a more profitable basis” 
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and that “ultimately we fully expect the sizeable growth 
potential of this rich and important long haul market will 
warrant the scheduling of additional frequencies by the 
three carriers” (Tr. 4743-44). 


The Board, however, made no cost findings. It made no 
finding as to what the break even load factor would be for 
1960 or subsequent years, its only reference being to a 
break even load factor estimate submitted by American 
for the year 1959 (Tr. 4743). It made no finding with re- 
spect to expenses or revenues for 1960 or later years. 


United estimated that for the year 1960 third carrier 
service by American would transfer a total anticipated 
profit of $1,167,000 for United and TWA into a total net 
loss for those two carriers of approximately $3,679,000, 
with an additional loss to be sustained by American. United 
further estimated that net losses would continue for sev- 
eral years thereafter (Tr. 3327-29). 


American’s Historic Participation in the San Francisco- 
New York Market. In the Board’s opinion, reference is 
made to American’s historic participation in the total San 
Francisco-New York market (Tr. 4753). In the period 
1952-1958 this participation ranged from 5.60% to 7.32%, 
except for the year 1954, in which its participation was 
13.95% (Tr. 3419). Higher participation of American in 
1954 resulted from the fact that it was the first carrier in 
the market to receive delivery of DC-7s and the only car- 
rier which had them in service in the market for a substan- 
tial portion of that year. 
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STATEMENT OF POINTS 
The Board erred in— 


1. Refusing to set aside for violation of the Board’s 
Principles and Rules of Practice by American and San 
Francisco, the certificate of public convenience and neces- 
sity authorizing American Airlines to engage in nonstop 
air transportation between New York and San Francisco. 


2. Refusing to direct production of a report prepared 
by the Bureau of Air Operations for consideration by the 
Board in this proceeding, denying petitioner an amount of 
time for oral argument sufficient to enable it to make a fair 
presentation of its case, permitting a member of the Board 
to vote who did not hear oral argument, failing to set forth 
in its opinion the reasons for the departure therein of two 
members of the Board from opinions recently expressed by 
them in prior proceedings, and announcing its vote in a 


press release prior to preparation of its formal opinion, 
findings and order. 


3. Denying the motion of petitioner to reopen the record 
for the receipt of competent relevant and material evidence 
not available at the time of the hearing. 


4. Issuing a certificate of public convenience and neces- 
sity on the basis of a record which was devoid of evidence 
which was available and necessary to a proper determina- 
tion of the issues. 


5. Failing to make findings of fact necessary to an ulti- 
mate finding of public convenience and necessity. 


6. Making findings of fact which are not supported by 
substantial evidence. 
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SUMMARY OF ARGUMENT 
I 


‘American and San Francisco have each been found by 
the Board to have acted in violation of the Board’s Princi- 
ples and Rules of Practice. The violations were not of a 
sporadic nature or the result of mere ignorance or care- 
lessness.‘ They represent a continued course of action, 
initiated at the time that American sought consideration 
out of turn of an application to provide San Francisco- 
New York nonstop service and continued without cessation 
up to the time of oral argument two years later. 


Both American and San Francisco sought to enlist the 
support of persons who, because of their importance, pri- 
marily in political life, might have been assumed to be in 
& position to influence the action of the Board. Their sup- 
port was sought not in the form of evidence openly pre- 
sented or argument made in accordance with Board rules, 
but rather in the form of private communications addressed 
to the Board or to individual Board members. In most in- 
stances the persons approached were not shown to have 
had any knowledge of the needs of the market or the 
economic impact of third carrier service, and their help 
could have been sought for no reason other than upon the 
assumption that their personal positions were such as to 
enable them to influence the Board’s decision. 


In the case of San Francisco, direct congressional sup- 
port was solicited by the Mayor of San Francisco and other 
officials. In the case of American, travel agents who might 
be assumed to have expert knowledge of the needs of a 
market, were requested by American to write to members 
of Congress with the obvious intent of persuading such 
congressmen to use their influence on behalf of American. 
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The significance of these actions must be appraised in 
the light of the importance of the decisions which they 
were intended to influence. 


I. 


The Board, under constant pressure from American and 
San Francisco, was led throughout the entire proceeding 
to take a series of actions which made it impossible for 
United to offer evidence which was necessary to a proper 
determination of the issues presented by the case and, 
further, made it impossible for United to fairly present its 
position on the evidence which was being considered by 
the Board. 


The basic ultimate question to be decided by the Board 
was whether the market was large enough to call for and 
support duplicating jet service by three carriers. American 
had had its day in court and an opportunity to plead its 


interest in the San Franciseco-New York market as late as 
December, 1955. Other carriers and other cities were 
pressing for consideration by the Board of their long 
pending applications for new or additional service when 
American, in May, 1957, moved that its continuing effort 
to enter the San Francisco-New York nonstop market be 
given preferred attention. After initially denying this 
motion, the Board directed its Bureau of Air Operations to 
study the matter and report back to the Board its findings. 
Such a report was made and, obviously, influenced the 
Board in its reversal of its former position. United was 
denied any information as to what this report contained 
and was unable to state its own position on the issues which 
obviously influenced Board action which was of vital im- 
portance to United. 


The expedited hearing obtained by American enabled it 
to obtain a decision based only on estimates as to what 
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jet costs might be, and how jet operations might affect 
traffic volumes, flight frequencies, ete. Had American’s 
application not been considered out of turn, actual knowl- 
edge of the effect of jet operations would have been avail- 
able to the Board prior to the time for its decision. In a 
proceeding where the certification of third carrier service 
would admittedly take from United revenues in excess of 
$6,000,000 a year, United was at least entitled to know what 
facts the Board would consider in ariving at its decision 
and to state its own position on them. 


Some information regarding the actual characteristics 
of jet operations, particularly in the area of costs, became 
known even before the Examiner issued his Initial Decision, 
and a very substantial amount of information was available 
prior to the time that the Board heard argument. United 
was denied an opportunity to present it. The Board’s order 
of expedition which directed a searching inquiry into the 


impact of the operation of jet aircraft, as well as pro- 
tection of United’s right to a fair hearing, certainly required 
that the Board, at least to the extent possible, base its 
decision upon known facts and not upon speculation. The 
Board has consistently refused to accept that obligation. 


Additional actions taken by the Board might or might 
not, individually, constitute sufficient grounds for setting 
aside the Board’s order, but their cumulative effect is more 
than enough to do so. They indicate a continuing lack of 
interest on the part of the majority in anything that United 
might have to say and virtually a predetermination before 
hearing that a certificate would be granted to American. 
United, over its objections, was given only 30 minutes in 
which to present oral argument, the complete inadequacy 
of which can be easily judged by this court when it is 
recognized that the issues presented here on review are 
far narrower than the issues presented to the Board. One 
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of the deciding votes was cast by Member Hecter who was 
absent at the time of oral argument. It was he who earlier 
had stressed the necessity of obtaining knowledge of the 
actual characteristics of jet operations and his presence 
at the time of the hearing might reasonably be expected to 
have lead to a fuller discussion of those issues and the 
record’s deficiencies with respect thereto. Members Gurney 
and Minetti, the two remaining members of the three-man 
majority, only shortly prior to the decision of this case, had 
each rendered opinions the philosophy of which was at 
direct variance with the position taken by them in this 
proceeding. There has been no explanation of the reasons 
leading to their departure from previously expressed views, 
a further indication that the Board majority has not been 
interested in the position taken by United on the issues of 
this proceeding or willing to permit United a fair oppor- 
tunity to present that position. 


Ti. 


Necessary to the Board’s decision was substantial evi- 
dence that the San Francisco-New York nonstop market 
both needed and could support third carrier service. The 
findings actually made are insufficient as a matter of law 
to support the conclusions of the Board, and there is no 
substantial evidence in the record to support even those 
findings upon which the Board’s conclusions were presum- 
ably based. 


On the question of need, it is admitted that American 
would not provide service to a single passenger at any time 
of the day or on any type of equipment that would not 
already be provided by United or TWA. There is no 
finding to the contrary. If there is a need for added service, 
it must be found in the purely philosophical advantages of 
multiple competition. 
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And of equal importance as the need of a market for 
additional service is the ability of the market to support 
that service. The Board has made no findings as to what 
the cost of jet operations would be, and without a finding 
of what costs would be in a three-carrier market, there can 
be no valid finding that the market can support the addi- 
tional service offered by American. It is not enough for 
the Board to conclude that three nonstop carriers could 
operate at above break even load factors, or that normal 
traffic growth should soon permit operations by three such 
carriers on a more profitable basis. Such conclusions must 
rest upon a concrete foundation of findings, and that 
foundation is lacking here. 


The omission of these necessary findings is most likely 
explained by the fact that the evidence presented would 
not support findings which in turn would support the con- 
clusions reached by the Board. Assuming the existence of 
the inflated traffic potential anticipated by the Board, the 
provision of three flights a day apiece, stated by each 
carrier to be necessary in order to provide adequate service 
and develop the market, would provide a total of 2,016 seats 
for a market of 1,000 passengers. The resulting load factors 
of less than 50%, on the basis of any cost indicated during 
the course of the proceeding, either actual or conjectural, 
would be disastrous, not only for United but for TWA and 
American, as well. By no line of reasoning nor rule of law 
can a market which cannot support an additional duplicat- 
ing service be found entitled to receive that service. 
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ARGUMENT 


The decision to be made by the court in this case is one 
of broad significance and major importance. It involves 
far more than the personal concern of United and TWA 
with the loss of revenues of $12,000,000 or more per year. 
At issue are the more important interests of the public in 
the preservation of its confidence in the integrity of our 
federal administrative agencies and in the establishment 
and enforcement of regulatory principles which will insure 
the development of a sound transportation system provid- 
ing efficient service at reasonable charges. The Board has 
concerned itself with that small portion of the public rep- 
resented by the San Francisco-New York nonstop market 
which would indulge itself in the luxury of an unneeded, 
economically destructive third carrier service to be sub- 
sidized by other users of air transportation. Totally ignored 
have been the interests of the great body of users of air 


transportation who would ultimately be required to bear 
the burden of added San Francisco-New York service in 
the form of higher fares or impaired over-all service. 


The Violation of the Board’s Principles 
and Rules of Practice 


Not only does the absence of public convenience and 
necessity require that the certificate granted to American 
be set aside but, equally so does the conduct of American 
and San Francisco in their efforts to obtain a favorable 
Board decision. From the very outset of this proceeding 
they have shown themselves unwilling to rest that decision 
upon the merits of their case, presented in an open hearing. 
For two years each of them waged an unrelenting campaign 
to bring outside pressure to bear upon the Board. The 
details of that campaign have been outlined in petitioner’s 
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Statement of Facts. It is sufficient to note for the purpose 
of this argument that two and a half years after the cam- 
paign was commenced the Board belatedly recognized in its 
opinion of November 19 that 


“The showing made in support of the petitions, in 
our judgment, indicates a strong likelihood that San 
Francisco, motivated by an excess of zeal and a lack 
of understanding of the precise bounds of our proced- 
ures, may have violated Rule 2” (Tr. 5445). 


“.. it appears that San Francisco actually re- 
quested expressions of position outside the regulatory 
scheme. We further note that the Board has already 
had occasion to rebuke officials of San Francisco for a 
public statement relating to placing ‘pressure’ on the 
Board, and we think it particularly unfortunate that 
San Francisco’s activities off the record only dimin- 
ished rather than ceased after our warning” (Tr. 
5447). 

“The allegations concerning solicitations of letters 
from travel agents by employees of American, how- 


ever, do indicate some violation of the Rules...” (Tr. 
5451). 


Whether more or less than the 39 congressmen and nine 
senators from whom communications were received by the 
Board were persuaded by San Francisco to intercede, or 
whether American approached more than the seven travel 
agents who are known to have been persuaded by American 
to write to their congressmen, is not a matter of conse- 
quence in view of the statement of the Board that 


“We proceed upon the charges fairly alleged and 
base our decision upon the nature rather than the num- 
ber of the activities specified, in view of the position 
of petitioners that further investigation would do no 
more than provide proof of the allegations or show 
matters entirely cumulative in nature” (Tr. 5443-44). 
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The position of the Board is, in substance, that conduct 
of the character in question, regardless of the extent to 
which engaged in, calls for no remedial action in the ab- 
sence of concrete proof of corruption or the effectiveness 
of the conduct. Petitioner repeats what it has said before, 
that it accuses no member of the Board either of corruption 
or even of having consciously yielded to the pressures to 
which he was subjected, but petitioner further states that 
if the position of the Board is permitted to stand unchal- 
lenged by this court, it will equally undermine the confi- 
dence of the public in the Board and in its procedures. This 
Court has played the leading role in recent efforts to 
correct agency procedures. It made no qualification such 
as that which the Board would impose when the court said, 
in the case of Sangamon Valley Television Corp. v. U.S., 
358 U.S. 49 (1959) : 


“|. Accordingly the private approaches to the 
members of the Commission vitiated its action and the 
proceeding must be reopened.”* 


If the obligation of parties in interest to observe the prin- 
ciples and rules of practice of a federal agency is in fact 
to be no more than a qualified obligation, this court should 
make the exact nature of that obligation and its qualifica- 
tions clear. 


In support of its decision, the Board has offered a num- 
ber of explanations which are both unrealistic and un- 
tenable. 


* See also Sangamon Valley Television Corp. v. U.S. (App. D.C. 
1959), Case No. 13992, ... F.2d... (after remand); W/RL Tele- 
vision Corp. v. U.S., 358 U.S. 51 (1958); WORZ, Inc. v. F.C.C., 358 
U.S. 55 (1958) ; WORZ, Inc. v. F.C.C. (App. D.C. 1959), Case No. 
13996, ... F.2d... (after remand) ; WKATZ, Inc. v. F.C.C. (App. 
D.C. 1958), 258 F, 2d 418; Massachusetts Bay Telecasters, Inc. v. 
F.C.C. (App. D.C. 1958), 261 F. 2d 55. 
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It has suggested that the opportunity to solicit congres- 
sional support in an open hearing in some way justifies the 
solicitation of a private approach (Tr. 5452). Carrying 
that suggestion to its logical conclusion would mean that 
the right of counsel or a witness to appear for a party in 
open court would justify the presentation of the same testi- 
mony or argument to a judge in private. 


The Board has suggested that its Principles and Rules 
of Practice were perhaps so uncertain of meaning as to 
excuse their violation (Tr. 5440, 5442-43), but there was 
nothing uncertain in the rebuke administered to San Fran- 
cisco by the Board as early as December 2, 1957, a rebuke 
which the Board itself has stated to have fallen on deaf 
ears (Tr. 5447). Neither was there any uncertainty in the 
statement made by the Board with respect to its Principles 
and Rules of Practice in such proceedings as Air Trans- 
port Associates, Enforcement Case, 14 CAB 805 (1951), 


Chicago-Milwaukee Twin Cities Case, Docket No. 3207, et 
al., and Subsidy Mail Exemption Proceeding, Docket No. 
9376. With the foregoing proceedings American was well 
acquainted. 


The Board suggests that the activities of American ap- 
pear to have been carried on by lower echelon representa- 
tives (Tr. 5452-53). The idea that lower echelon repre- 
sentatives were inspired to take the same action in seven 
different cities is not only somewhat naive but, significantly, 
American, with full knowledge of what was done and by 
whom, filed no affidavits seeking to avoid responsibility for 
those actions. 


Lastly, the Board suggests that while conduct aimed only 
at securing an expedited hearing was technically in vio- 
lation if its rules, that particular violation was not one of 
great significance (Tr. 5442-43). On the contrary, the de- 
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cision to give preferential treatment to American’s appli- 
cation was one of the most significant decisions which the 
Board had to make, for upon that decision rested the ques- 
tion of whether the ultimate order of the Board would be 
based upon known facts of jet operations or merely upon 
speculation and conjecture. 


Petitioner Was Denied a Fair Hearing 


Evidence of the probable effect of the pressure applied 
against it, however unconscious it may have been, is found 
in the conduct by the Board of this proceeding. The re- 
quest by American for preferential treatment of its appli- 
cation was initially denied. This action was in line with 
the Board’s normal procedures. There are only two cir- 
cumstances which could reasonably explain the unusual 
reversal by the Board of this position. United and TWA 
were providing, as conceded by the majority, a substantial 


amount of nonstop schedules, and no question has ever 
been raised as to the sufficiency of the jet service which 
they proposed. Service, both current and prospective, 
could not have supplied a reason for the Board’s decision. 


In the period of six months which intervened between 
the date of the Board’s original order and its subsequent 
reversal, the Board had been deluged with a flood of cor- 
respondence, and editorially abused by the San Francisco 
press. If this was the cause for its change of position, its 
decision was patently an improper one. If this was not 
the cause, only one other alternative would appear to exist, 
to-wit, the report made to the Board by its Bureau of Air 
Operations on the problem of San Francisco-New York 
service. The importance to United of having the issue of 
the need for additional service decided on the basis of 
known jet operating characteristics and costs rather than 
upon speculation and conjecture, is emphasized in other 
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portions of this brief. Determination of that issue de- 
pended upon the decision of the Board to grant or deny 
American’s request for preferential treatment. If United 
was entitled to be heard upon this issue, which was of such 
vital importance to it, then United was entitled to now 
what contentions or evidence motivated the Board’s deci- 
sion and to address itself to them. Absent knowledge of 
what the Bureau report contained, United was denied an 
opportunity to do so. 


Knowlege of the contents of this report was also of im- 
portance to United in a second respect. At the time of the 
hearing the Bureau presented certain traffic and flight 
schedule data but took no position on the need for new 
service. Only after completion of the hearings and upon 
brief to the Examiner did the Bureau support American’s 
application. Presumably, the report gave support to the 
position finally adopted by the Bureau. If so, United was 
entitled to know what were the grounds for the Bureau’s 
position and to cross-examine its witnesses. If the report 
was inconsistent with the position finally adopted by the 
Board, United was equally entitled to examine with respect 
to such inconsistencies. 


Of major importance to petitioner and also to all users 
of air transportation was a decision which took into con- 
sideration to the greatest extent possible the actual effect 
of jet planes on costs, frequency of service, and traffic 
volumes. Petitioner does not need to labor the point, long 
recognized, that in the publicly regulated transportation 
industry uneconomic duplicating service means no more in 
the long run than higher fares or poorer service for the 
public. 


As pointed out by Member Hector, one of the three mem- 
bers of the Board majority, this proceeding is unique in 
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that it presented none of the involved problems found in 
the ordinary route case. There was no question as to 
whether American should be permitted to provide an un- 
economic San Francisco-New York nonstop service in order 
to provide service that would otherwise be denied to pas- 
sengers on other portions of its system. This is the situa- 
tion in the ordinary route case where the certificate sought 
relates to only a segment of the service which the certifi- 
cate is intended to provide. This is the explanation for the 
grant of a large majority of the certificates to which Ameri- 
can and San Francisco have heretofore referred in brief 
and on argument. 


In the instant proceeding, American proposed to pro- 
vide no service for any passenger on its system which 
would not already be provided by United or TWA. A bare 
bones issue was presented. Was multiple duplicating serv- 
ice needed and was it economically justified? The question 


was one which the Board could not determine on the basis 
of past performance. The San Francisco-New York non- 
stop market which American sought to enter is a market 
which will admittedly be served by only jet planes. The 
jet planes with which all carriers propose to serve this 
market carry twice the number of passengers as their 
piston-powered counterparts, and will, accordingly, mean 
fewer frequencies. Each plane will carry both first class 
and coach passengers in such proportions as the market 
will determine, leaving no option to the carrier as to the 
amount of each type of service which it chooses to provide. 
With passengers always looking for desirable times of de- 
parture and arrival, the added speed of the jet means that 
scheduling for jet planes will follow a different pattern 
from that which has prevailed in the past. And last but 
not least, the differing costs of jet planes, differing flight 
operations, etc., means different costs for the transporta- 
tion of passengers on jet and on piston-powered planes. 
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United has felt strongly that a decision which would 
inevitably affect Board policy and the over-all economics 
of air transportation should await actual knowledge of 
what jet costs would be. Assuming, however, a discretion 
on the part of the Board to act without such knowledge, it 
seems clear that the Board was at least required to con- 
sider and act upon the most accurate knowledge available. 


At the time of the hearing, the only evidence available 
was airplane manufacturers’ estimates of costs, certain to 
be optimistic by their very nature, and carriers’ speculation 
as to how jet planes could be operated and as to what 
traffic would be carried. 


Even before the Examiner issued his initial decision, 
however, major upward changes became apparent in the 
anticipated pattern of costs. In particular, American had 
added a third pilot to its flight crew and a fourth stew- 
ardess. United called these publicly known facts to the 
attention of the Examiner and asked that the hearing be 
reopened in order to consider what effect they would have 
on American’s cost estimates. The motion was denied, re- 
newed to the Board, and finally denied by the Board in its 
decision of September 2, 1957. At that time substantial 
additional information was available, not only in the area 
of costs but also in the ares of traffic volumes and effect 
of jet transportation upon traffic growth. In denying United 
a right to present this evidence, vital as it undeniably was 
to a proper determination of the issues presented by this 
ease, the Board deprived United of a fair hearing. 


It will no doubt be urged that there must always be an 
end to the taking of testimony, but equally must it be 
remembered that prior to the time of decision, a court or 
agency always has it within its power to accept newly dis- 
covered evidence. Particularly is this true of an adminis- 
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agency always has it within its power to accept newly dis- 
covered evidence. Particularly is this true of an adminis- 
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trative agency, where it is customary to update evidence 
which was valid at the time of its receipt but no longer 
representative of the facts at the time of agency decision. 
In the instant proceeding it was stipulated, for example, 
in line with ordinary hearing procedures, that there be 
incorporated into and considered a part of the record such 
material as Forms 41 and the Official Airline Guide for 
each month prior to the final decision of the Board. Cer- 
tainly the evidence which United called to the attention of 
the Board was more significant than any information con- 
tained in the Forms 41, and refusal of the Board to accept 
it was an abuse of its discretion. 


Petitioner in its Statement of the Case and Summary of 
Argument has already called attention to the refusal of the 
Board to grant petitioner adequate time on oral argument 
to make a fair or even intelligible presentation of its posi- 
tion, to the preferential treatment in that respect accorded 


to the proponents of additional service, and to the signifi- 
cance of the failure of members of the Board majority to 
explain their departure in this proceeding from views ex- 
pressed by them in no uncertain terms in other recent route 
cases. These actions were also highly prejudicial to the 
interests of United and served to deprive it of a fair 
hearing. 


THE FINDINGS AND ORDER OF THE BOARD 


Petitioner recognizes and accepts the fact that the Board 
possesses broad discretionary powers in determining the 
public convenience and necessity, but the powers of the 
Board are not unlimited. They must be exercised within 
the bounds prescribed by the Federal Aviation Act and the 
Administrative Procedure Act. 


No certificates shall authorize an air carrier to engage 
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in any air transportation “unless such transportation is 
required by the public convenience and necessity.” (49 
U.S.C. 1871, 72 Stat. 755) 


Competition is in the public interest only to the extent 
necessary to assure the sound development of an air trans- 
portation system. (49 U.S.C. 1302, 72 Stat. 740) 


It is in the public interest to foster sound economic con- 
ditions in such transportation and to promote economic and 
efficient service by air carriers at reasonable charges. (49 
U.S.C. 1302, 72 Stat. 740) 


Every order of the Board shall set forth the findings of 
fact upon which it is based. (49 U.S.C. 1485(f), 72 Stat. 
795) 


The decision of this Court in the case of Clarke v. United 
States, 101 F. Supp. 587 (D.C. D.C., 1951), has gone far in 
putting flesh upon these statutory bones. Plaintiffs in that 


case operated a bus service from Lexington Park, Mary- 
land to Washington via a short-cut route; Greyhound op- 
erated a bus service between the same two cities over a 
longer route. The Interstate Commerce Commission 
granted Greyhound a certificate for operation over the 
plaintiffs’ route, without permitting the pick-up or dis- 
charge of passengers on the short-cut portion of that route, 
and plaintiffs sought to enjoin the Commission’s order. 

Particularly pertinent to the decision here are the follow- 
ing excerpts from the Court’s opinion: 


“Discussion of the controversy should proceed from 
certain basic principles of public utility regulatory law. 
The first such principle is that, if there be traffic enough 
for only one carrier, only one carrier will be certifi- 
cated. The public interest in that situation is for serv- 
ice. Only if there be traffic enough to support efficient 
operations by more than one carrier does the public 
interest require the competitive operations of two 
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carriers. In Texas & P. Ry. Co. v. Gulf, Etc. Ry., the 
Supreme Court said that in the Transportation Act of 
1920 Congress ‘recognized that preservation of the 
earning capacity, and conservation of the financial 
resources, of individual carriers is a matter of na- 
tional concern; that the property employed must be 
permitted to earn a reasonable return; that the build- 
ing of unnecessary lines involves a waste of resources 
and that the burden of this waste may fall upon the 
public; that competition between carriers may result 
in harm to the public as well as in benefit; and that 
when a railroad inflicts injury upon its rival, it may be 
the public which ultimately bears the loss.’ 


“The foregoing principle appears in various forms 
in different cases. It is sometimes said that a certifi- 
cate for a new service will not be granted unless a 
public need for the service appears. In other cases it 
is said that where there is an outstanding certificate 
for a service another certificate will not be granted 
unless it is shown that the existing service is inade- 
quate. This principle, if applicable to the present con- 
troversy, would mean that, unless there is a public 
need for another service, or unless the service being 
rendered by Atwood is inadequate, another certificate 
to another carrier for service between Lexington Park 
and Washington should not be granted. If the traffic 
between those points is enough to preserve the finan- 
cial stability of only one carrier, the presence of two 
carriers and the competition between them would in- 
evitably result in the deterioration of service to the 
injury of the public. 


“The Commission is the final arbiter of the public 
interest, and the function of a reviewing court is 
limited. At the same time, as the Supreme Court said 
in Interstate Commerce Commission v. Parker, the 
ultimate finding of public convenience and necessity 
must be based upon the proper statutory criteria and 
must have had the necessary factual findings to sup- 
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port it... . As the Supreme Court has said many times, 
we cannot exercise even our limited power of review 
unless the findings of fact are adequate to indicate that 
the Commission did consider these criteria which the 
law requires. 


“In the record before us there are repeated refer- 
ences which indicate that there is not enough traffic 
over the routes here involved to maintain efficiently 
two carriers. But the Commission made no finding one 
way or the other on that point... .” 


(101 F. Supp. at 590-94, emphasis added) 


Within the past five weeks, this Court has indicated the 
application of these same general principles of public utility 
regulation to the air transport industry. In Delta Air 
Lines, Inc., et al. v. Civil Aeronautics Board, Case No. 
14798, .... F. 2d ...., this Court said: 


“Another general doctrine, based upon economic 
considerations, is pertinent to the present case. In 
many fields, including both communications and air 
transportation, an operating license requires a pre- 
liminary finding of public interest, convenience and 
necessity. The public interest requires service for the 
public. It therefore requires that, if there be only 
enough business to support operation by one licensee, 
there must be only one licensee. This is a common- 
place of public utility regulation. We discussed the 
principle at length in Carroll Broadcasting Co. v. Fed- 
eral Communications Comm’n.” (Opinion, p. 9) 


To the same general effect are American Trucking As- 
sociations, Inc. v. United States, 326 U.S. 77 (1945), and 
Texas & Pacific Ry. Co. v. Gulf, Colorado & Santa Fe Ry. 
Co., 270 U.S. 266 (1926). 


In the orders which the Board has issued in this pro- 
ceeding it has clearly exceeded its statutory authority. It 
has neither made those findings of fact which would be 


36 


necessary to support its ultimate finding or conclusion of 
public convenience and necessity, nor is there substantial 
evidence in the record which would support such findings 
had they been made. 


On the issue of adequacy of service, the facts which 
should have been determinative of the Board’s decision are 
clear and not questioned by any finding. United and TWA 
were conceded to be providing a substantial number of 
nonstop schedules, both coach and first class, at the time 
of the hearing. It was likewise conceded that they proposed 
to provide a substantial amount of jet service with fre- 
quencies the same as or in greater number than those pro- 
posed by American, and with jet planes with either identi- 
cal or comparable operating characteristics. There was no 
finding that the service being provided or proposed by 
United or TWA was not fully adequate to meet the needs 
of the market. 


The Board did state that while past service by United 
and TWA was legally adequate, it was difficult for a trav- 
eler to obtain his choice of schedule or departure time, par- 
ticularly on nonstop coach flights, during a limited period 
in early 1957. The reasons for the temporary shortage 
of long range equipment experienced by both United and 
TWA have been set forth in petitioner’s Statement of the 
Case and are not in dispute. They have been ignored, as 
have the other facts which serve to contradict even this 
limited finding. In January and March, 1957 United’s and 
TW.A’s San Francisco-New York first class nonstop flights 
operated at an average load factor of approximately 69% 
(Tr. 3570, 3602, 3605), and San Francisco’s principal wit- 
ness testified that “almost all of the time you could get first 
class reservations.” (Tr. 1062) That is not, however, the 
most important point to be made. The minority has stated 
more forcibly than could petitioner the arbitrary and capri- 
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cious nature of the action of the Board in predicating con- 
venience and necessity upon a temporary equipment short- 
age: 


“. . . Never before has this Board found service 
to be inadequate on so slim a reed as the experience 
during a four or five month period in one year where 
service has admittedly been adequate both before 
and after. . .. Clearly such over-emphasis on the 
ability of carriers to meet short run traffic demands 
in an industry where lead time on new equipment can 
be up to five years, is unsound, and if this policy is 
to be followed in future route cases, it will encourage 
premature and uneconomic equipment decisions.” (Tr. 
4766) 


If there was a need for more service in the San Fran- 
cisco-New York market, a need established neither by the 
evidence nor findings of the Board, there remained upon 
the Board the obligation to consider the question of what 


effect such added service would have upon United and 
TWA and to make findings which would support whatever 
conclusions it reached. Nothing is more indicative of the 
total inadequacy of the Board’s opinion than the void which 
appears in the place of these findings. 


The Board skirts the explosive issue of the effect of its 
order with no more than meaningless statements and con- 
jectures. It assumes that there should be 1,000 passengers 
per day available for support of the San Francisco-New 
York nonstop market in 1960. But the size of the market 
to be served is no more than the beginning of the inquiry 
which the Board was required to undertake. If there were 
1,000 passengers a day available for support of this market, 
it does not automatically follow that the market or the 
public interest would be best served by the duplicating 
service of a third carrier, or that the services of three car- 
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riers could be economically, efficiently or profitably main- 
tained. What would be the effect upon United and TWA 
of the drastically reduced load factors which would be the 
admitted result of the Board’s decision? The Board concedes 
that there would be diversion of over six million dollars 
a year in revenues from United and only a slightly smaller 
sum from TWA, but leaves this finding hanging in mid-air 
with no effort to evaluate its significance. Would there or 
would there not be offsetting savings in costs, and if so, 
what would be the extent of these savings? How would total 
system net revenues be affected by the loss of revenues in 
the San Francisco-New York market? What would be the 
effect of this loss upon the service to be provided to the 
public by United, either in the San Francisco-New York 
market or systemwide? What rate of return, if any, would 
United or TWA earn on its investment in the San Fran- 
cisco-New York market? 


Findings on issues such as these were required for the 
support of an informed and valid decision. They are no- 
where to be found, though their absence cannot be explained 
because of any lack of evidence for the Board to consider. 
Witnesses for United testified that the New York-San Fran- 
cisco market should provide a net profit in 1960 of $1,167,000 
for United and TWA in the absence of provision of dupli- 
eating service by American. They further testified that the 
additional service proposed to be provided by American 
might be expected to transfer this profit into a net loss of 
$5,451,000, with American participating in that loss, and 
that losses for the three carriers would continue at least 
into 1965. 


Petitioner does not suggest that the Board was required 
to accept this evidence as conclusive of the issues to which 
it was directed. Petitioner does urge that if it did provide 
a reliable appraisal of what the effect of added service 
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would be, the Board had no alternative other than to deny 
American’s application. Petitioner further urges that if 
the Board was unwilling to accept this evidence as a re- 
liable indication of what would be the effect of the granting 
of American’s application, it was at the very least required 
to make specific and definite findings on the issues to which 
it was related. The vague conclusion that for reasons which | 
the Board was unable or unwilling to state, the three car- 
riers should be able to operate at above break-even load 
factors, assuming a reduction of the frequencies stated by 
the carriers to be necessary in order to provide adequate 
service for the market, will not serve as a substitute for 
findings covering the actual anticipated effect upon United 
of the proposed added service, the return on investment 
that would be provided thereafter or the effect of the loss 
of San Francisco-New York nonstop revenues upon United’s 
operations and its ability to provide service both in the San 
Francisco-New York market and systemwide. 


THE TRUE PUBLIC INTEREST AT ISSUE 


The Board has chosen to not consider that public interest, 
which should have been of primary concern to it, the in- 
terest of all users of air transportation in the maintenance 
of an air transportation system providing economical and 
efficient service at reasonable charges. The Board does not 
pretend that provision of duplicating service by these car- 
riers in the San Francisco-New York market would be 
either economical or efficient. It has not challenged the 
statement by the minority that the probable result of the 
majority’s decision would be to increase general passenger 
fare levels. In their dissenting opinion, Chairman Durfee 
and Member Denny said: 


“Additionally, and most important, the majority fails 
to discuss the possible effect that diversion, in the 
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amount of $12,000,000, will have upon passenger fares. 
The Board, in the General Passenger Fare Investiga- 
tion, Docket 8008, must determine whether there should 
be an increase in fares over the level in existence on 
February 9, 1958. If the evidence in that case indicates 
that fares should be increased, the amount of the in- 
crease will depend upon the earning prospects of the 
industry. If a third nonstop carrier is authorized be- 
tween New York and San Francisco, industry profits 
will be reduced by up to $12,000,000, and this reduction 
will be compensated in the form of increased fare levels 
for which the public gets little or nothing in return.” 
(Tr. 4781) 


Messrs. Durfee and Denny might have added that the 
total invested capital of American, TWA and United repre- 
sents more than 50% of that of the entire domestic airline 
industry, and that the passenger fare levels required to 
maintain an adequate rate of return for those carriers are 
of corresponding importance in determining what fare 


levels for the entire industry must be. 


There can be no conceivable justification for finding that 
the public convenience and necessity calls for third carrier 
service, which would do no more than satisfy the pride of 
a great city at the expense, in the form of a probable in- 
erease in passenger fare levels, of all users of domestic 
trunk line air transportation. 
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CONCLUSION 


For the reasons set forth herein, petitioner prays that 
the orders under review and any certificate of public con- 
venience and necessity issued to American Airlines, Inc. 
pursuant thereto be set aside; and that the Court grant to 
petitioner such other and further relief as the Court may 
deem proper. 

Respectfully submitted, 


H. Tempreton Brown, 
Rosert L. Steen, 
Froyp M. Rert, 
231 South La Salle Street 
Chicago 4, Illinois 


James Francis RELLY, 
1625 K Street, N.W., 
Washington 6, D. C. 


Attorneys for Petitioner, 
United Air Lines, Inc. 


Maver, Friepiicx, Spiess, 
Tierney, Brown & Puart, 
231 South La Salle Street, 
Chicago 4, Dlinois, 


Of Counsel. 
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APPENDIX A 


The pertinent provisions of the Federal Aviation Act 
are as follows: 


Section 102 (49 U.S.C. 1302, 72 Stat. 740) : 


“In the exercise and performance of its powers and 
duties under this Act, the Board shall consider the 
following, among other things, as being in the public 
interest, and in accordance with the public convenience 
and necessity: 

* * . 

(b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent ad- 
vantages of, assure the highest degree of safety in, 
and foster sound economic conditions in, such trans- 
portation, and to improve the relations between, and 
coordinate transportation by, air carriers; 


(c) The promotion of adequate, economical, and 


efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac- 
tices ; 


(d) Competition to the extent necessary to assure 
the sound development of an air-transportation sys- 
tem properly adapted to the needs of the foreign and 
domestic commerce of the United States, of the Postal 
Service, and of the national defense.” 


Section 401 (a-d)(1) (49 U.S.C. 1371, 72 Stat. 754-5) : 


“(a) No air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued 
by the Board authorizing such air carrier to engage in 
such transportation. 


(b) Application for a certificate shall be made in 
writing to the Board and shall be so verified, shall be 
in such form and contain such information, and shall 
be accompanied by such proof of service upon such 
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interested persons, as the Board shall by regulation 
require. 


(ec) Upon the filing of any such application, the 
Board shall give due notice thereof to the public by 
posting a notice of such application in the office of the 
secretary of the Board and to such other persons as 
the Board may by regulation determine. Any interested 
person may file with the Board a protest or memo- 
randum of opposition to or in support of the issuance 
of a certificate. Such application shall be set for public 
hearing, and the Board shall dispose of such applica- 
tion as speedily as possible. 


(d)(1) The Board shall issue a certificate authoriz- 
ing the whole or any part of the transportation covered 
by the application, if it finds that the applicant is fit, 
willing, and able to perform such transportation prop- 
erly, and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Board 
hereunder, and that such transportation is required 


by the public convenience and necessity; otherwise 
such application shall be denied.” 


Section 1001 (49 U.S.C. 1481, 72 Stat. 788) : 


“The Board and the Administrator, subject to the 
provisions of this Act and the Administrative Proce- 
dure Act, may conduct their proceedings in such man- 
ner as will be conducive to the proper dispatch of 
business and to the ends of justice.” 


Section 1004(a) (49 U.S.C. 1484, 72 Stat. 792) : 


“ In all cases heard by an examiner or a single 
member the Board shall hear or receive argument on 
request of either party.” 


Section 1005(f) (49 U.S.C. 1485(f), 72 Stat. 795) : 


“Every order of the Administrator or the Board shall 
set forth the findings of fact upon which it is based, 
and shall be served upon the parties to the proceeding 
and the persons affected by such order.” 
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The pertinent provisions of the Administrative Procedure 
Act are as follows: 


Section 10(e) (5 U.S.C. 1009(e), 60 Stat. 243): 


“So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions 
of law, interpret constitutional and statutory provi- 
sions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably de- 
layed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu- 
tional right, power, privilege, or immunity; (3) in ex- 
cess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of 
procedure required by law; (5) unsupported by sub- 
stantial evidence in any ease subject to the require- 
ments of sections 1006 and 1007 of this title or otherwise 
reviewed on the record of an agency hearing provided 
by statute; or (6) unwarranted by the facts to the 
extent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determina- 
tions the court shall review the whole record or such 
portions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error.” 


The pertinent provisions of the Principles of Practice and 
the Rules of Practice of the Civil Aeronautics Board are 
as follows: 


Section 300.2(a), (c) (14 C.F.R. §300.2(a)): 


“Hearing cases; improper influence. It is essential in 
eases to be determined after notice and hearing and 
upon a record that the Board’s judicial character be 
recognized and protected. In such cases: 


(a) It is improper that there be any private 
communication on the merits of the case to a mem- 
ber of the Board or its staff or to the examiner in 
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the case by any person, either in private or public 
life, unless provided for by law.” 


(c) It is improper that there be any effort by 
any person interested in the case to sway the judg- 
ment of the Board by attempting to bring pressure 
or influence to bear upon the members of the 
Board or its staff, or that such person or any 
member of the Board’s staff, directly or indirectly, 
give statements to the press or radio, by paid 
advertisements or otherwise, designed to influence 
the Board’s judgment in the case.” 


Rule 14 (14 C.F.R. §302.14) : 


“Participation in hearings by persons not parties. Any 
person, including any state, political division thereof, 
state aviation commission, or other public body, may 
appear at any hearing, other than in an enforcement 
proceeding, and present any evidence which is relevant 


to the issues. With the consent of the Examiner or the 
Board, if the hearing is held by the Board, such person 
may also cross-examine witnesses directly. Such per- 
sons may also present to both the Examiner and the 
Board a written statement on the issues involved in 
the proceeding. Such statement shall conform to the 
requirements of these rules as to form, content, service, 
and time of filing of briefs to the Examiner and the 
Board. In addition a representative of any depart- 
ment, agency or branch of the Federal Government or 
of any state government (including a state aviation 
commission) may appear and present oral argument 
in any proceeding in which argument has been as- 
signed.” 


Rule 24(j) (14 C.F.R. §302.24(j)): 


“Receipt of documents after hearing. No document 
or other writings shall be accepted for the record after 
the close of the hearing except in accordance with an 
agreement of the parties and the consent of the Exam- 
iner.” 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether ex parte attempts by American Airlines and 
the City and County of San Francisco, directly and indi- 
rectly, to influence the decision of the Civil Aeronautics 
Board in violation of its Principles of Practice deprived 
petitioner of due process of law and a fair hearing as guar- 
anteed by the Administrative Procedure Act and the Fed- 
eral Aviation Act. 


2. Whether the Civil Aeronautics Board in its “Opinion 
on Remand” erred in concluding that the violations of its 
Principles of Practice found to have been committed by 
American Airlines and the City and County of San Fran- 
cisco during the course of the proceeding under review did 
not vitiate that proceeding and require a setting aside of 
the award of an airline route to American Airlines in that 
case. 
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In Toe 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15414 


UNITED AIR LINES, INC., 
Petitioner, 
v. 


CIVIL AERONAUTICS BOARD, 
Respondent, 


AMERICAN AIRLINES, INC., CITY AND 
COUNTY OF SAN FRANCISCO, 
Intervenors. 


On Report of the Civil Aeronautics Board 
Following Remand 


JURISDICTIONAL STATEMENT 


This proceeding is before the Court at this time for the 
purpose of reviewing an “Opinion on Remand” issued by 
the Civil Aeronautics Board pursuant to the Court’s order 
of May 19, 1960. 


Originally the case came before the Court on separate 
petitions of United Air Lines, Inc. and Trans World Air- 
lines, Inc. to review orders of the Board granting a certifi- 
cate of public convenience and necessity to American Air- 
lines, Inc. to operate nonstop air service between New York 
and San Francisco. Those petitions challenged the validity 
of the Board’s orders on various grounds, including alleged 
ex parte efforts by American and the City and County of 
San Francisco to influence the Board’s decision which peti- 
tioners maintained violated the Board’s Principles of Prac- 
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tice, vitiated the proceeding below and required a setting 
aside of the New York-San Francisco nonstop award to 
American. 

The Court, by opinion of May 19, 1960, upheld the Board 
except with respect to the question of violations of its rules 
and the consequences of such violations if they were found 
to have occurred. It was as to those matters that the case 
was remanded to the Board for further hearings with direc- 
tions to the Board to transmit to the Court a certified tran- 
script of those hearings together with the Board’s findings 
and conclusions thereon. 


The Court’s jurisdiction over the proceeding, which had 
been invoked by the original petitions for review, was spe- 
cifically retained by its order of remand. 


STATUTES AND REGULATIONS INVOLVED 


The statutes and regulations involved are the Federal 
Aviation Act of 1958, 72 Stat. 795, 49 U.S.C. §1486, the 
Administrative Procedure Act, 60. Stat. 243, 5 U.S.C. $1009, 
and the Board’s Principles of Practice, the pertinent pro- 
visions of which are set forth in Appendix A, infra. 
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STATEMENT OF THE CASE 


While a fair reading of the evidentiary transcript on 
remand discloses improper activities on the part of Amer- 
jean and San Francisco over and above those found by the 
Examiner and the Board, the findings that have been made 
amply substantiate the allegations made in United’s Peti- 
tions for Review and clearly establish that both American 
and San Francisco intentionally embarked upon a campaign 
aimed at applying such ex parte pressures to the Board as 
would influence its decisions in this case. United, therefore, 
is willing to rest upon the findings which have been made, 
and the ensuing statement of the case is confined to matters 
reflected in those findings. 


1. Prior to the issuance by the Board of the orders 
under review, United and TWA were the only air carriers 
authorized to provide nonstop service between New York 
and San Francisco. American was required to make a 


minimum of one stop on flights between those points (Tr. 
10326-27). 


In 1953, American filed an application with the Board to 
remove this one-stop restriction on its New York-San Fran- 
cisco service (Tr. 10317). In February 1957, it decided to 
press for a hearing on that application (Tr. 10332). Shortly 
thereafter, Messrs. Shipley and Strickler, then Assistant 
Vice President and Assistant to the Vice President, respec- 
tively, of American were sent to San Francisco to ask the 
City to initiate action on the carrier’s application (Tr. 
10329, 10332-33).* The City refused, but readily agreed to 


* This trip was followed by three additional trips to San Fran- 
cisco in 1957 and three in 1958 on the part of Shipley. Strickler 
made eleven trips to San Francisco in 1957, twelve in 1958 and 
eight in 1959. A substantial part of the activities of both Shipley 
and Strickler on these occasions related to American’s nonstop 
application (Tr. 10334-35). 


4. 


support any steps that American might take to that end 
(Tr. 10335, 10336). 


American accordingly, on May 3, 1957, filed its own mo- 
tion with the Board requesting expeditious hearing on its 
nonstop application (Tr. 10336). San Francisco, through 
its Public Utilities Commission, supported American by 
answer filed on May 13, 1957 (Tr. 10338). The filing of that 
answer was authorized by a Commission resolution adopted 
on May 7, 1957, which in addition directed that copies 
thereof be furnished to California Senators and Congress- 
men and that those officials be requested to support San 
Francisco in urging the Board to set American’s applica- 
tion for an early hearing (Tr. 10337). The precise form 
of the resolution was known to at least one American em- 
ployee prior to the date of its adoption (Tr. 10341). 


2. Between the filing of American’s motion and the 
Board’s initial denial thereof on June 26, 1957, the Board 
received seventy-seven separate significant communications 
from the Mayor of San Francisco, members of Congress, 
state and city officials, chambers of commerce, other com- 
munity orgamizations and several private citizens. Most of 
these communications urged not only an early hearing on 
American’s application but also the certification of a third 
New York-San Francisco nonstop carrier. American had 
access to and knowledge of these communications. How- 
ever, to use the Examiner’s language, “few” were served 
on United or TWA (Tr. 10362, 10363). 


This groundswell of interest in the case was not acciden- 
tal. ‘American’s Washington representative promptly in- 
formed the Washington offices of various California and 
New York Congressmen of the filing of the carrier’s motion 
(Tr. 10340). In almost all instances, these Congressmen 
wrote to the Board supporting American’s request for an 
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early hearing (Tr. 10341). Meanwhile, in San Francisco 
and pursuant to instructions from Strickler, American’s 
sales personnel visited Bay area chambers of commerce 
urging them to adopt resolutions endorsing American’s 
motion and to transmit copies of the same to the Board 
and interested members of Congress. A number of such 
resolutions were adopted and received by the Board (Tr. 
10345, 10346). For similar purposes, American’s salesmen 
contacted travel agents in both the San Francisco and New 
York areas. Some of these agents were specifically asked to 
write to their Congressmen. Some sent letters directly to 
the Board, others wrote to Congressmen who, in turn, for- 
warded such communications to the Board. A number of 
these communications were also directed to the merits of 
the nonstop question (Tr. 10349-52). Additionally, Amer- 
ican employees maintained regular contact with San Fran- 
cisco newspapers and inspired many news stories and 
editorials vociferously favoring a third nonstop carrier. 


These newspaper articles came to the attention of Members 
of the Board both through the Board’s clipping service and 
through ex parte letters from the Mayor of San Francisco 
who cited them as support for the Ctiy’s endeavor to obtain 
additional nonstop service to New York (Tr. 10347, 
10359-60, 10447). 


Besides sending letters to the Board (Tr. 10344-45, 10361, 
10294), the Mayor of San Francisco contacted California 
Congressmen seeking their cooperation and assistance in 
obtaining an early hearing in the nonstop case (Tr. 10342). 
Congressmen so contacted wrote to the Board likewise urg- 
ing an early hearing (Tr. 10446). Resolutions to similar 
effect were received by the Board from the Boards of 
Supervisors of northern California counties, following soli- 
citation therefor by the Mayor’s office. Working in unison 
with San Francisco officials, American representatives were 
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fully aware of these activities on the part of the City (Tr. 
10362, 10446). 


3. Although American’s motion for expedition was de- 
nied by order of June 26, 1957, the Board at the same time 
directed its staff to review New York-San Francisco air 
service and report the results of its study to the Board on 
or about December 1, 1957 (Tr. 10318). Such a report was 
made and on January 13, 1958, the Board reversed its prior 
order and directed an expedited hearing in the nonstop 
case (Tr. 10318, 10319). 


The application of political pressure had been continued 
without abatement during the period intervening between 
the dates of these two orders. Besides contacts by Shipley 
with members of Congress and besides sixteen ex parte 
communications® received by the Board during this period 
from Congressmen, other officials and community organ- 
izations urging early consideration of the nonstop case, 
still other measures were resorted to (Tr. 10363-64, 
10386-87, 10448-49). 


A month before the Board’s staff report was due, a 
luncheon meeting attended by businessmen, city officials 
and members of the press was held in San Francisco on 
November 4, 1957, pursuant to instructions from the pres- 
ident of American Airlines. During the course oi this meet- 
ing, American’s president urged San Francisco to continue 
its efforts for an early hearing, stating that “you have to 


* With few exceptions, these communications were in response to 
previous communications received by these officials and organiza- 
tions from American or San Francisco (Tr. 10365, 10448). Among 
them was a letter from the Chairman of the San Francisco Mayor’s 
Committee to Mr. Sherman Adams requesting assistance in obtain- 
ing an expedited hearing and enclosing a ‘‘Condensed Facts Sheet’’ 
that had been previously prepared by Strickler and the Deputy 
City Attorney. These particular communications were forwarded 
by Adams to the Board (Tr. 10365-66). 
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keep hammering * * * if you want to get anywhere” 
(Tr. 10368-69). 


A few weeks later, San Francisco officials, being of the 
opinion that “the Board would have to be ‘pressured,’ ” sent 
2 lobbyist to Washington to discuss with California Con- 
gressmen the City’s interest in an early hearing in the 
case (Tr. 10370-71, 10448). This endeavor bore fruit. Cer- 
tain members of Congress from California arranged a con- 
ference between representatives of San Francisco and the 
Board for December 2, 1957 (Tr. 10370). The conference 
was held on that date without any other persons or car- 
riers interested in the nonstop case being invited or being 
present (Tr. 10370). Its purpose was to provide a means 
whereby San Francisco might try to convince the Board of 
the City’s alleged need for a third nonstop carrier to New 
York (Tr. 10290). 


American shares responsibility with San Francisco for 
the impropriety of this ex parte conference. Strickler had 
briefed the lobbyist on the nonstop case before the latter 
went to Washington (Tr. 10371). Indeed, American sug- 
gested the conference in the first instance and supported 
San Francisco throughout that activity (Tr. 10290). Ship- 
ley and Strickler met with the San Francisco representa- 
tives immediately after the conference and American’s 
Senior Vice President complimented them on their pre- 
sentation to the Board (Tr. 10372, 10373). Both American 
and San Francisco attributed the ultimate setting the case 
for hearing in no small measure to this effort (Tr. 10290). 


4. Following the Board’s January 13, 1958, order of ex- 
pedition, the case came to hearing in July and September 
1958; an Examiner’s initial decision was issued on March 
9, 1959, recommending the grant of American’s application; 
oral argument was heard before the Board on April 29, 
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1959; and the Board’s decision was issued on September 2, 
1959 awarding American New York-San Francisco nonstop 
authority (Tr. 10319-20). 


During the fifteen month period intervening between the 
Board’s order of expedition and oral argument, at least 
fifteen significant ex parte written communications were 
sent to the Board from the Mayor of San Francisco and 
members of Congress urging the early certification of a 
third New York-San Francisco nonstop carrier (Tr. 
10376-77, 10390, 10391).° 


Some of these communications were attributable to an- 
other luncheon given by American for city officials, news- 
papermen and others in San Francisco on June 16, 1958 
(Tr. 10380). This was the day on which the Examiner an- 
nounced a three week postponement of the hearing (Tr. 
10375). Indignation over the Examiner’s action ran high 
at the luncheon (Tr. 10380). On June 23, 1958, the Mayor 
dispatched an ex parte telegram to the Board complaining 
about the delay and urging expedition so that San Fran- 
cisco might have jet service in 1958 (Tr. 10376, 10295-99). 
On the same date, editorials appeared in the San Francisco 
newspapers highly critical of the Board (Tr. 10381). Copies 
of the Mayor’s telegram and of these editorials were sent 
to Members of the California Congressional delegation who 
forwarded them to the Board with, in at least one instance, 
expressions of dissatisfaction over the Board’s handling of 
the ease (Tr. 10376, 10381). According to an American em- 
ployee, the editorials that had thus reached the Board 


* The communications referred to in the text do not include 
letters from Congressmen to the Board relating to purely formal 
matters or submitting written statements in lieu of oral argument. 
United has never objected to communications of that character 
even though in at least one instance a statement in lieu of argu- 
ment had been composed by a representative of American (Tr. 
10388). 
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were a direct consequence of discussions occurring at the 
above mentioned luncheon (Tr. 10292). 


In January 1959, when the Examiner’s initial decision 
was not forthcoming as early as hoped, the Mayor of San 
Francisco again sent letters to members of the California 
Congressional delegation. These letters generated addi- 
tional communications from Congressmen to the Board, 
some of which were accompanied by copies of the Mayor’s 
letter (Tr. 10376, 10398, 10451). ' 


Moreover, American remained in almost constant con- 
tact with San Francisco newspapers during this period 
and, as shown, was responsible for the above mentioned 
editorials attacking the Board (Tr. 10377, 10378, 10452). 
Shipley and Taylor continued their contacts with Congress- 
men, informing them of the progress of the case and, when 
requested, offered suggestions as to what the Congressmen 
might do (Tr. 10386, 10413). Further, in March and April 
1959, and upon instructions from their superiors, Ameri- 
ean’s sales personnel in the New York area asked travel 
agents and other large users of American’s service to write 
to their Congressmen expressing interest in the nonstop 
case (Tr. 10387, 10388). Communications so received from 
travel agents (and which urged Congressional support for 
American’s application) were forwarded by the Congress- 
men to the Board (Tr. 10352, 10377, 10390-91, 10288). 


5. On the basis of the foregoing and other findings ap- 
pearing in the Examiner’s initial decision and the Board’s 
opinion, the Board found that American had violated Rule 
2(c) of its Principles of Practice by soliciting, inspiring or 
authoring ex parte communications to the Board from Con- 
gressmen, civil officials and travel agents designed to educe 
favorable action on American’s motion for an expedited 
hearing; by soliciting certain travel agents and “at least 
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one” Congressman after the close of the hearing to support 
its application by means other than formal participation 
in the case; and by attempting, both before and after hear- 
ing, to bring off-the-record pressures on the Board through 
a publicity campaign in the daily press of the San Fran- 
cisco Bay area (Tr. 10288-91). 


San Francisco was found to have violated both Rule 
2(a) and 2(c) of the Principles of Practice by transmit- 
ting ex parte communications of its own to the Board, by 
bringing American’s motion for expedition to the attention 
of Congressmen, and by inspiring ex parte communications 
by others—all with the intent of swaying the Board’s judg- 
ment (Tr. 10294). 


Further, the Board found that American and San Fran- 
cisco jointly violated Rule 2(¢c) by arranging and attempt- 
ing improperly to utilize the ex parte conference between 
representatives of San Francisco and the Board held on 


December 2, 1957, as a means of discussing the merits of 
the nonstop question with the Board (Tr. 10289-90, 10294). 


6. Notwithstanding its findings of numerous off-the- 
record activities and specific violations of its Principles of 
Practice by both American and San Francisco, the Board 
concluded that nothing would be done about them (Tr. 
10309-10). In order to reach that result, the Board, of ne- 
cessity, was obliged to characterize those violations as 
neither substantial nor prejudicial (Tr. 10298). Adhering 
to its earlier opinion previously reviewed by this Court 
(Tr. 5435), the Board maintained that the proceeding below 
had not been vitiated since there were no allegations or 
evidence of venality, no personal misconduct by any mem- 
ber of the Board, no conscious bias, no wrongdoing on the 
part of third parties, no covert approaches to the Board, 
its staff or Examiner and no corrupt tampering with the 
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adjudicatory process (Tr. 10302). The question of preju- 
dice and denial of due process to United and TWA was 
disposed of by the Board’s adherence to its prior rejection 
of suggestions “that the activities here in question might 
conceivably have had some effect upon a Member [of the 
Board] in arriving at his decision” (Tr. 10303). Recision 
of the award to American as a means of vindicating the 
Board’s processes was dismissed because the violations 
found to have occurred, although admittedly purposeful, 
were supposedly not intentional in view of alleged ambigui- 
ties in the Board’s rules and, therefore, according to the 
Board, amendment of its rules, rather than insistence upon 
compliance therewith, was the vehicle for deterring future 
violations (Tr. 10306). Finally, for similar reasons and be- 
cause it would grant the nonstop route to American despite 
its violations, the Board rejected suggestions by the De- 
partment of Justice that the award to American be re- 
scinded and that carrier’s qualifications reevaluated with 


those of another applicant in the case (Tr. 10307). 


SUMMARY OF POINTS 


The Board, after finding that American and San Fran- 
cisco had attempted to bring ex parte pressure to bear 
upon the Board in violation of its Principles of Practice, 
erred in— 


1. Failing also to find that said ex parte activities by 
American and San Francisco vitiated the proceeding below 
and deprived United of due process of law and a fair 
hearing. 

2. Refusing, because of such vitiation and denial of a 
fair hearing, to set aside the certificate of public con- 
venience and necessity awarded to American below and 
direct a hearing de novo in the case. 
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SUMMARY OF ARGUMENT 


The record is now perfectly clear that American and San 
Francisco deliberately embarked upon a campaign to bring 
off-the-record pressures to bear upon the Board, that those 
pressures were designed to influence the Board’s decisions, 
and that those activities violated the Board’s Principles of 
Practice. The campaign of pressure was directed first to 
obtaining an early hearing on American’s application and 
secondly to obtaining a favorable decision on that applica- 
tion. Whether American’s and San Francisco’s improper 
activities actually influenced the Board is of no moment. 
The inescapable and significant facts are that improper 
efforts were made to influence the Board and the intended 
results were achieved. 


‘The question before the Court now is what action should 
be taken. In United’s opinion the proper course is to set 
aside the award to American and direct an entirely new 


hearing encompassing both the question whether the public 
convenience and necessity require a third New York-San 
Francisco nonstop carrier and the further question of the 
applicant to provide the service if it is found to be required. 


This course is abundantly supported by recent decisions 
of this Court. WK AT, Inc. v. FCC, ... U.S. App. D.C. ..., 
296 F.2d 375 (1961); Massachusetts Bay Telecasters v. 
FCC, ... U.S. App. D.C. ..., 295 F.2d 131 (1961); Sanga- 
mon Valley Television Corp. v. United States, ... U-S App. 
D.C. ..., 294 F.2d 742 (1961). In those cases this Court 
insisted that the public interest in the adjudicatory proc- 
esses of government is paramount and that parties before 
administrative agencies resorting to ex parte efforts to in- 
fluence agency decisions are fortunate if they lose no more 
than the matter in issue. Adhering to those principles, the 
Court in the cases cited not only sustained agency decisions 


13 


setting aside awards and ordering new hearings in proceed- 
ings in which ex parte pressures had been employed, but 
it went further and reversed an agency for failing to take 
such action in a proceeding tainted with such activities, 
holding that a fresh start was necessary. 


There are no mitigating circumstances which justify any- 
thing less than a recision of the award to American and 
a new hearing before the Board. The absence of such mat- 
ters as venality and corruption does not purge the pro- 
ceeding below of the taint of ex parte pressures as the 
Board appears to imply. The finding that members of the 
Board were not influenced by the improper activities of 
American and San Francisco leaves unanswered the unre- 
solvable question of unconscious influence and overlooks 
the prejudice to United by being compelled, because of the 
Board’s order of expedition, to go to hearing on American’s 
application before economic data respecting newly intro- 
duced jet aircraft could be ascertained from operating 
experience. Assertions of alleged ambiguities in the Board’s 
Principles of Practice ignore the fact that those rules do 
no more than restate canons of judicial ethics as well as 
the even more important fact that American’s and San 
Francisco’s improper activities would never be tolerated 
before a Court. The argument that more violations of the 
Board’s Principles of Practice occurred when the case was 
being activated than after it was set for hearing ignores 
both the importance to American of obtaining an expedited 
hearing and the continuity of the campaign of pressure 
throughout the case. The Board’s further statement that 
the proceeding below was a licensing and not an enforce- 
ment case has little relevance. The paramount public in- 
terest here, in the language of the Court, is the integrity of 
the adjudicatory processes. 


Finally, recision of the award to American will not ad- 
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versely affect the public traveling between New York and 
San Francisco. Evidence which United requests leave to 
submit to the Court demonstrates that, aside from the 
ability of United and TWA to add flights if required, the 
unused seats on their New York-San Francisco nonstop 
flights are substantially more than ample to accommodate 
all passengers using American’s nonstop service between 
those cities. 


United, therefore, maintains that the improper off-the- 
record activities of American and San Francisco deprived 
United of a fair hearing, vitiated the proceeding below, and 
require vacation of the award to American and a fresh 
start in the form of a hearing de novo before the Board. 
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ARGUMENT 


For the purpose of the single argument which United 
desires to make, it is sufficient to state, without any detailed 
analysis of the record, that American and San Francisco 
deliberately sought to influence the decisions of the Board 
through an organized and continuing effort to apply off- 
the-record pressure, political and otherwise. These activi- 
ties have been found by the Board to have been in violation 
of its Principles of Practice. They were intended, first, to 
secure an expedited hearing of American’s application and 
later a favorable decision upon that application. Both ends 
were narrowly achieved, in each instance by a three to two 
decision. What part the improper conduct of American and 
San Francisco played in accomplishing these results no 
one can with certainty say, and need not with certainty say. 
It is enough that the effort was made and the intended 
results achieved. 


The issue, as United sees it, is not whether this Court 
should act, but merely what action this Court should take. 
To be considered in arriving at a conclusion are: (1) the 
nature and potential effect of the offenses committed; (2) 
the interest of the Court, the Board, and the public in main- 
taining the integrity of the Board’s processes; (3) the right 
of all parties to the proceeding to due process, to a decision 
uninfluenced by outside pressures; and (4) the effect that 
an order of the Court would have upon that part of the 
traveling public which is concerned with the quantity and 
quality of New York-San Francisco nonstop service. 


United submits that on all counts the proper course is to 
set aside the award to American and direct an entirely new 
hearing encompassing both tthe question whether the public 
convenience and necessity require a third New York-San 
Francisco nonstop carrier and, in the event of an affirma- 
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tive finding on that inquiry, the further question as to what 
carrier should be selected to provide that service. In 
United’s opinion any action short of that would completely 
fail to protect the interest of those parties concerned with 
or affected by the improper activities engaged in by Amer- 
ican and San Francisco. 


To do as the Board has done and decline to set aside the 
grant to American would have the practical effect of pro- 
viding a reward to that carrier for having successfully 
violated the Board’s Principles of Practice. It would under- 
mine rather than support the integrity of the adjudicatory 
process. And the action suggested by United would not, as 
will be subsequently shown, prevent New York-San Fran- 
cisco nonstop passengers from being adequately served 
while awaiting a Board decision based upon those facts 
upon which a decision should be based, facts which are now 
a matter of knowledge rather than sheer conjecture. 


L 


RECISION OF THE AWARD TO AMERICAN IS SUP- 
PORTED BY JUDICIAL PRECEDENTS OF THIS 
COURT. 


This Court in recent decisions has made it abundantly 
clear that parties to adjudicatory proceedings before an 
administrative agency who are not content to rest their 
ease on the evidentiary record but resort to ex parte efforts 
to influence the agency’s decision are fortunate if they lose 
no. more than the matter involved in the proceeding. In 
WKAT, Inc. v. F.C.C., ... U.S. App. D.C. ..., 296 F.2d 
375 (1961), this Court sustained an order of the Federal 
Communications Commission disqualifying applicants for 
a television license who, according to the Commission, were 
not satisfied to be judged upon the record made in open 
hearings but sought to influence the results by factors un- 
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related to the merits and not a part of the formal record. 
In doing so, this Court said (296 F.2d at 383) : 


“In Root Refining Co. v. Universal Oil Products Co., 
Cireuit Judge Morris A. Soper wrote: 


‘The client who with evil intent employs such an 
agent [i.e., one who attempts by personal influence 
to control a judge or jury or who holds himself 
out as able to do so] fares no better in the instant 
case. To him also the doors of the courts are 
closed. From the moment that he ceases to depend 
upon the justice of his case and seeks discrimina- 
tory and favored treatment, he becomes a cor. 
ter of the Government itself and is fortunate [sic] 
if he loses no more than the rights he seeks to 
obtain.’ 


“This doctrine applies to the adjudicatory functions of 
an administrative agency. This is not a mere techni- 
cality. Surreptitious efforts to influence an official 
charged with the duty of deciding contested issues upon 


an open record in accord with basic principles of our 
jurisprudence, eat at the very heart of our system of 
government—due process, fair play, open proceedings, 
unbiased, uninfluenced decision. He who engages in 
such efforts in a contest before an administrative 
agency is fortunate if he loses no more than the matter 
involved in that proceeding.” 


In fact, the Court went even further and rejected argu- 
ments that offenses against the administrative process were 
to be weighed with, and might be counterbalanced by, con- 
sideration of public convenience and necessity, stating (296 
F.2d at 383): 


“We do not have here an ordinary case of ‘unclean 
hands’, in which counterbalancing considerations of 
public interest in the service involved might justify 
awards despite misbehavior. This case concerns cor- 
rupt tampering with the adjudicatory process itself. 


18 


No public interest in service or capacity for service is 
paramount to the public interest in the integrity of 
the adjudicatory processes of government, the Com- 
mission concluded. The order proposed to be adopted 
by the Commission is well within its authority, the 
breadth of which is well illustrated by the order ap- 
proved in Massachusetts Bay Telecasters, et al. v. 
Federal Communications Comm’n.”* 


Even more pertinent is this Court’s decision in Sangamon 
Valley Television Corp. v. United States, ... U. S. App. 
D.C. ..., 294 F.2d 742 (1961). While the WK AT case 
promulgated the legal principles applicable to situations 
involving extra-record efforts to influence adjudicatory de- 
cisions of administrative agencies, the Sangamon case 
demonstrates this Court’s insistence upon scrupulous ad- 
herence to those principles. In that case, the Federal Com- 
munications Commission, after remand, found that while 
the successful applicant for a television channel had made 
ex parte approaches to its members, the applicant’s conduct 


was not absolutely disqualifying and therefore proposed 
to permit comments by opposing parties on matters sub- 
mitted in the ex parte presentations that had been made. 
This Court was not satisfied. It held that the Commission’s 
action was not enough. It sent the case back with instruc- 
tions to conduct an entirely new proceeding. The Court 
said (294 F.2d at 743): 


“The Department of Justice * * * contends on behalf 
of the United States ‘that the “basic fairness [which] 


* The case cited by the Court, Massachusetts Bay Telecasters v. 
F.CL., ... U.S. App. D. C. ...., 295 F.2d 131 (1961), upheld 
an order of the Commission finding that while attempts had been 
made to influence members of the Commission, no actual influence 
had occurred, no applicant and no member of the Commission was 
disqualified; but that the nondisqualifying conduct of the successful 
applicant nonetheless justified setting aside of the award of a tele- 
vision license to it. 
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requires that such a proceeding . . . be carried on in 
the open” can only be achieved by starting afresh.’ In 
all the circumstances, we think a fresh start is neces- 
sary. The Commission’s former order was issued over 
four years ago. Three of its then members have been 
succeeded by others. In all the circumstances we think 
it would not be appropriate for the Commission to de 
termine in 1961 on the basis of a somewhat supple- 
mented 1957 record where and to whom VHF Channel 
2 ought to be assigned. We remand the case to the 
Commission with instructions to conduct an entirely 
new proceeding. .. .” 


The considerations prompting the Court to order a new 
proceeding there are equally applicable here. The factual 
situations in both instances are similar. In the Sangamon 
case the Commission found that ex parte approaches had 
been made to it. Here the Board found that both American 
and San Francisco had violated its Principles of Practice 
by ex parte efforts to influence its decision. In the Sanga- 
man case, the Commission order making the contested 
award was approximately four years old. Here the Board’s 
order awarding nonstop rights to American was based on 
a record 3% years old and the order itself was entered 
more than 2% years ago. In the Sangamon case three 
members of the Commission participating in the original 
decision had been succeeded by new members. Here, like- 
wise, three members of the Board taking part in the orig- 
inal decision below have been succeeded by new members 
(Cf. Tr. 4730, 4756-57 and Tr. 10310). Moreover, here 
the Board’s original decision was reached by a three to two 
vote, one member of the majority and both members of the 
minority being no longer with the Board. The combination 
of all these facts require a fresh start here just as they 
did in the Sangamon case. 
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I. 
THERE ARE NO MITIGATING CIRCUMSTANCES 


The Board’s efforts to minimize American’s and San 
Francisco’s ex parte attempts to influence its decision and 
its conclusion to do nothing about those activities do not 
square with the principles established by this Court in the 
foregoing cases. The Board’s findings of absence of venal- 
ity, personal misconduct by any Board member, wrong- 
doing by third parties, clandestine meetings or corrupt tam- 
pering do not purge the proceeding of the taint of the pres- 
sure tactics employed by American and San Francisco. This 
is perfectly clear from this Court’s decision in the Sanga- 
mon case. Although no member of the Federal Communi- 
cations Commission had been disqualified, no applicant had 
been disqualified, and the Commission proposed to permit 
the parties to refute ex parte presentations that had been 
made, the Court there insisted that basic fairness, which 


required adjudicatory administrative proceedings to be 
carried on in the open, could only be achieved by a fresh 
start. 


The Board’s contention that the violations committed did 
not prejudice United or TWA or deprive them of a fair 
hearing is, likewise, inadequate. The sincerity of the 
Board’s statement that neither it nor any of its members 
were influenced by the ex parte efforts of American and 
San Francisco, is not questioned. But that does not dispose 
of the issue of prejudice. The Board and all of its members 
were subjected to pressure.” Who can say, when exposed 


* The Board, in an attempt to minimize the exposure of its mem- 
bers to ex parte matters during the course of the proceeding below, 
asserts that most of the objectionable communications were ad- 
dressed to the Board and not individual members, that they were 
of a type not seen by its members and that communications ad- 
dressed to the Chairman could not have influenced him in view of 
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to pressure, that he was not unconsciously influenced by it. 
As observed in Peck v. Pierce, 63 Conn. 374, 28 Atl 524, 528 
(1893), “the operations of the human mind are so subtle, 
and the influences which affect it so difficult to be appre- 
ciated, that it is utterly improbable, not to say impossible” 
for any trier of the facts to actually know whether or not 
he had been influenced by improper material. 


The Examiner attempted to brush aside the issue of 
prejudice by claiming that United and TWA could not have 
been harmed by ex parte communications occurring prior 
to June 26, 1957, because the Board at that time denied 
American’s motion for expedition, that they could not have 
been injured by ex parte communications occurring between 
that date and the Board’s later grant of American’s motion 
because the ordering of a hearing did not assure certifica- 
tion of a third nonstop carrier, and that again they could 
not have been seriously affected by later communications 
because they were lesser in number than those occurring 
during earlier stages of the proceeding (Tr. 10465-66). 
That kind of an analysis overlooks important facts. As the 
Board itself found, ex parte communications were not at 
any time confined exclusively to the question of granting 
American’s motion for expedition. In many instances, from 
the beginning to the end of the case, they also were directed 
to the merits of the third carrier issue (Tr. 10287-90, 


his dissent (Tr. 10803). However, the record discloses a number 
of instances in which ex parte communications were addressed not 
only to the Board or its Chairman, but to other or all Board mem- 
bers and still other instances in which replies to such communica- 
tions bear the legend ‘‘Coordinated with Board Members” (Tr. 
165-169, 174, 176, 204, 207, 211, 214, 260, 435, 405, 505-506, 510- 
513). Moreover, insofar as the barrage of publicity engendered in 
the press by American and San Francisco is concerned, it may be 
noted that the Examiner found that the Board maintained a com- 
mercial clipping service and that editorials and newspaper stories 
received from that service were circulated among the members of 
the Board (Tr. 10359). 
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10293-96). Of even more importance, the record on its face, 
shows that United and TWA were indeed prejudiced by 
being forced to a hearing on American’s application out of 
its normal order and before concrete data as to operating 
costs and traffic stimulating effects, if any, of newly intro- 
duced jet aircraft could be ascertained from actual opera- 
tions. While it is true that this Court, in its earlier opinion, 
held that the Board’s decision was supported by substantial 
evidence, the Court was not then passing upon the present 
question of prejudice to United and TWA resulting from 
the improper activities of American and San Francisco. 
That the possibility of prejudice exists is evident from the 
dissent of two members of the Board from its original 
decision. Speaking specifically on the question of lack of 
evidence with respect to the economic impact of jets, the 
dissenting members of the Board said (Tr. 4776): 


“Because of the transition to jets, and the substantial 
differences in terms of speed, capacity, and their effect 
on maintenance, flight patterns, traffic, and the training 
of crews, both flight and ground, there is no way of 
arriving at any precise determination of costs, break- 
even load factors, or traffic stimulation without ac- 
tual experience. The evidence in this record will not 
permit such a determination, and it does not, there- 
fore, give the Board the opportunity to critically study 
and analyze the impact of jet aircraft with respect to 
the issue of public convenience and necessity.” 


All members of the Board were agreed that evidence as to 
actual jet operations would have been important. At issue 
was only the extent of its importance. Whether considered 
from the viewpoint of the minority or the majority, there- 
fore, the evidence now available would provide the basis 
for a more informed decision than the conjecture upon 
which the earlier orders of the Board were predicated. 


Equally devoid of merit are the Board’s efforts to mini- 
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mize American’s and San Francisco’s violations by assert- 
ing (a) that its Principles of Practice were ambiguous in 
that it did not clearly appear that they applied to communi- 
cations directed to activation of a case and (b) that the ma- 
jority of the offending activities occurred during the earlier 
phase of the proceeding. The fact is that the Board’s Prin- 
ciples of Practice restate commonly accepted canons of judi- 
cial ethics, which obviously apply to any proceeding re- 
quired by law to be decided on an evidentiary record. No 
one would be heard to say that the canons of ethics are 
ambiguous in their application to efforts to influence a 
tribunal by off-the-record actions. No one would have the 
temerity to argue that the conduct indulged in by American 
and San Francisco before the Board would be tolerated by 
any Court. Also ignored is the question whether the legiti- 
mate appearances of members of Congress at oral argument 
may have had greater impact upon the Board by virtue 
of the continuous stream of ex parte communications which 
American and San Francisco had elicited from these same 
Congressmen throughout the proceeding. The whole ra- 
tionale of the Board’s contention appears to be that the 
more violations of its rules a party commits at the begin- 
ning of a case, the less is the significance to be attached to 
@ proportionately smaller number of violations committed 
in subsequent stages of the proceeding. The invalidity of 
that proposition is obvious. 


These same considerations also dispose of the argument 
that recision of the award is not required in order to vindi- 
cate the Board’s processes. The Board’s further statement 
in this connection that the proceeding below was a licensing 
and not an enforcement case, is of no moment. The WK AT, 
Massachusetts Bay and Sangamon cases were licensing 
proceedings too. Yet this Court insisted that even in licens- 
ing proceedings “No public interest in service or capacity 
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for service is paramount to the public interest in the in- 
tegrity of the adjudicatory processes of government.” 


my. 


RECISION OF THE AWARD TO AMERICAN WILL 
NOT ADVERSELY AFFECT THE TRAVELING 
PUBLIC. 


There remains for consideration the question whether the 
termination of American’s New York-San Francisco non- 
stop service through a setting aside of the award to it 
would adversely affect the traveling public. The answer is 
in the negative. 


While the data contained in the affidavit attached hereto 
as Appendix B is not a part of the formal record in the 
case, United respectfully requests the Court’s leave to 
submit the same for its consideration. The material is rele- 
vant to the subject presently under discussion. 


At least three significant facts are disclosed by Appendix 
B. First, it shows that during the twelve months from 
February 1, 1961, through January 31, 1962, United and 
TWA together scheduled from 1% to almost 2% as 
many New York-San Francisco nonstops per week as did 
American.* Secondly, it shows that the load factors (e., 
the percentage of seats occupied by passengers) on United’s 


* The number of New York-San Francisco daily nonstops oper- 
ated by United and TWA respectively during the past year are 
approximately the same as TWA, at the time of the original hear- 
ing below, expected to be providing in 1961, and less than those that 
United anticipated that it would be flying during that year (Tr. 
3184-3185, 3200). They have not exceeded the three daily round 
trips per carrier that the Board expected would be operated as 
early as the preceding summer of 1960 (Tr. 4742). 
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nonstop flights between these cities averaged 47.6%. during 
the same period. Thirdly, it shows that, to the best of 
United’s information, TWA also experienced an average 
load factor of less than 50% during that period. 


These low load factors mean that United and TWA are 
operating literally hundreds of empty seats every day on 
their nonstop flights between New York and San Francisco 
—in fact, more empty seats than seats that are oceupied by 
passengers. 


The ability of United and TWA to add such further 
capacity as condititons might warrant is obvious. Aside 
from this fact, however, and assuming as would be reason- 
able that load factors of American have been comparable to 
those of United and TWA, those carriers already have suffi- 
cient unused capacity on present flights to handle all of the 
traffic being carried by American. This may not be decisive 
of the question of whether duplicating service by a third 
carrier would be justified, but it is clear evidence that the 
public would not suffer for want of service during such 
period as it might take the Board to review the question 
of whether third carrier service is, in fact, warranted. 
There is no public interest, therefore, which would militate 
against recision of the nonstop award to American. 


CONCLUSION 


For the reasons hereinabove set forth, United Air Lines, 
Inc. respectfully prays that the orders of the Civil Aero- 
nautics Board under review and the Certificate of Public 
Convenience and Necessity issued to American Airlines, 
Ine. pursuant thereto be set aside, that the case be remanded 
to the Board with instructions to conduct an entirely new 
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proceeding and that United Air Lines be granted such other 
and further relief as the Court may deem proper. 


Respectfully submitted, 


H. Temereton Brown, 
Rosert L. Srery, 
Froyrp M. Rert, 
231 South La Salle Street, 
Chicago 4, Illinois, 
James Francis Remy, 
1625 K Street, N.W., 
Washington 6, D. C., 


Attorneys for Petitioner, 
United Air Lines, Inc. 


Maver, Frrep.ica, Spiess, 
Trenney, Brown & Puart, 
231 South LaSalle Street, 
Chicago 4, Illinois, 

Of Counsel. 
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APPENDIX A 


The pertinent provisions of the Federal Aviation Act are 
as follows: 


Section 401 (a-c) (49 U.S.C. 1371, 72 Stat. 754-55) : 


“(a) No air carrier shall engage in any air transpor- 
tation unless there is in force a certificate issued by 
the Board authorizing such air carrier to engage in 
such transportation. 


(b) Application for a certificate shall be made in 
writing to the Board and shall be so verified, shall be 
in such form and contain such information, and shall 
be accompanied by such proof of service upon such 
interested persons, as the Board shall by regulation 
require, 


(c) Upon the filing of any such application, the 
Board shall give due notice thereof to the public by 
posting a notice of such application in the office of the 
secretary of the Board and to such other persons as 
the Board may by regulation determine. Any inter- 
ested person may file with the Board a protest or 
memorandum of opposition to or in support of the 
issuance of a certificate. Such application shall be set 
for public hearing, and the Board shall dispose of such 
application as speedily as possible. 

Section 1001 (49 U.S.C. 1481, 72 Stat. 788): 

“The Board and the Administrator, subject to the 
provisions of this Act and the Administrative Proce- 
dure Act, may conduct their proceedings in such man- 


ner as will be conducive to the proper dispatch of busi- 
ness and to the ends of justice.” 


The pertinent provisions of the Administrative Proce- 
dure Act are as follows: 


Section 10(e) (5 U.S.C. 1009(e), 60 Stat. 243): 


“So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions 
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of law, interpret constitutional and statutory provi- 
sions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably de- 
layed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to consti- 
tutional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limita- 
tions, or short of statutory right; (4) without observ- 
ance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the 
requirements of sections 1006 and 1007 of this title or 
otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing deter- 
minations the court shall review the whole record or 
such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudi- 
cial error.” 


The pertinent provisions of the Principles of Practice 
of the Civil Aeronautics Board are as follows: 


Section 300.2(2), (c) (14 C-F.R. §300.2(a), (c)): 


“Hearing cases; improper influence. It is essential in 
eases to be determined after notice and hearing and 
upon a record that the Board’s judicial character be 
recognized and protected. In such cases: 


(a) It is improper that there be any private 
communication on the merits of the case to a mem- 
ber of the Board or its staff or to the examiner in 
the case by any person, either in private or public 
life, unless provided for by law.” 


(ce) It is improper that there be any effort by 
any person interested in the case to sway the judg- 
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ment of the Board by attempting to bring pressure 
or influence to bear upon the members of the 
Board or its staff, or that such person or any 
member of the Board’s staff, directly or indirectly, 
give statements to the press or radio, by paid ad- 
vertisements or otherwise, designed to influence 
the Board’s judgment in the case.” 
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APPENDIX B 
Affidavit of G. B. Slebos 


Srare or Inuovo1s 
County or Coox 

G. B. SLEBOS, being first duly sworn upon oath deposes 
and says: 


1. That he is the Director of Regulatory Proceedings of 
United Air Lines, Inc. 


2. That he has caused an examination to be made of 
the flight schedules of United Air Lines, Inc. as filed with 
the Civil Aeronautics Board with respect to the number 
of nonstop round trip flights per week scheduled by United 
Air Lines, Inc. between New York and San Francisco dur- 
ing the period from February 1, 1961, through January 31, 
1962; that he also caused an examination to be made of the 
Official Airline Guides with respect to the number of 
New York-San Francisco nonstop round trip flights per 
week scheduled by Trans World Airlines, Inc. and Ameri- 
can Airlines, Inc. during the same period, and that said 
schedules and Official Airline Guides disclose the following: 


Number of Scheduled New York-San Francisco 
Nonstop Round Trip Flights Per Week 
By United ByTWA By American 
February 1-May 19, 1961. 14 17% 
May 20-June 10, 1961 .... 21 17% 
June 11-August 10, 1961. . 21 21 
Angust 11-August 21,1961 21 1™% 
August 22-September 23, 
TOGL . wn. ecceccece sions 17% 
September 24 - October 28, 
21 


21 


AS 


3. That he has also examined records kept by United 
Air Lines, Inc. in the regular course of business showing 
the number of revenue passengers and seats available for 
sale on New York-San Francisco nonstop flights of United 
Air Lines, Inc. during the period from February 1, 1961 
through January 31, 1962, that those records disclose that 
the average monthly load factor (which is the percentage of 
available seats actually occupied by passengers) on New 
York-San Francisco nonstop flights operated by United 
Air Lines, Inc. during said period was as follows: 


Average Monthly 
Load Factor 


57.1% 
48.1% 
52.2% 
43.6% 
54.9% 
48.5% 
August 1961 52.9% 
September 1961 48.5% 
October 1961 45.3% 
November 1961 35.0% 
December 1961 44.4% 
January 1962 42.2% 


that said records further demonstrate that during said 
period from February 1, 1961, through January 31, 1962, 
New York-San Francisco nonstop flights of United Air 
Lines provided an average of 506 seats per day, carried 
an average of 241 passengers per day, were operated with 
an average of 265 empty seats per day and therefore ex- 
perienced an average load factor for the period of 47.6%. 


4. That affiant is informed and believes and, upon such 
information and belief, states that during the same period 
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New York-San Francisco nonstop flights of Trans World 
Airlines, Inc. also operated at an average load factor of less 
than 50%. 


Farther, affiant sayeth not. 
/s/ @. B. SuzBos 
SUBSCRIBED AND SWORN TO 


before me this 17th day of April, 
1962 


/8/ Vewxon Miscx 
Notary Public 


My Commission expires: July 21, 1962. 
(Notarial Seal) 
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andick Press, Inc., 22 Thames St. New York 6, N, Y.. U.S. A. 


Statement of Questions Presented. 


1. Whether, in a licensing proceeding, intervenors’ 
extra-record activities in organizing and carrying out a 
pressure campaign designed to influence respondent’s deci- 
sion and resulting in scores of ex parte communications to 
the Board on the merits by influential persons and agitation 
in the press, prejudiced petitioner and violated its funda- 
mental rights to due process and fair hearing. 


2. Whether the extra-record activities of the inter- 
venors violated the Board’s procedural regulations. 


3. Whether the Board’s procedural regulations were 
so unclear and ambiguous in their terms and applicability 
in point of time as to excuse the intervenors’ illegal 
activities. 


4. Whether the violations of the respondent’s pro- 
cedural regulations in a licensing proceeding prejudiced 
petitioner, vitiated the proceeding and required a setting 
aside of the award. 


5. Whether respondent, in refusing to set aside the 
award to prevent a wrong-doer from retaining the benefits 
of its illegal activities, failed to apply prevailing law. 


6. Whether the award should be set aside to protect the 
public interest in preserving the integrity of the admin- 
istrative process. 


INDEX. 


A. The Violations of the Board’s Procedural 
Regulations by American and San Fran- 
cisco were Deliberate, Substantial and 
Inexeusable 


1. American’s and San Francisco’s Wilful 


Activities Were Widespread, Substan- 
tial in Nature and Highly Improper. 


2. American and San Francisco Violated 
the Board’s Rules and are Accountable 
for their Illegal Activities 


American’s Violations Were Prejudicial to 
TWA and Denied it a Fair Hearing 


1. American’s Violations Were Prejudi- 
cial to TWA. 


2. The Violations of the Board’s Rules 
Vitiated the Proceeding 


II—The Award to American Should Be Set Aside... 


Conclusion 
Appendix J 
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IN THE 


Gnited States Court of Appeals 


For rae Disraicr or Cotumsia Crecuir, 


Nos. 15,414, 15,415 


Unrrep Am Liss, Inc., 
Trans Woxrtp Amines, Inc., 
Petitioners, 


v. 


Crvm Axrzonavtics Boarp, 
Respondent, 


American Arives, Ivc., 
Crry anp County or San Francisco, 
Intervenors. 


ON PETITIONS FOR REVIEW OF OERDEES OF THE 
CIVIL AERONAUTICS BOARD. 


BRIEF OF PETITIONER TRANS WORLD 
AIRLINES, INC. 


Preliminary Statement. 


This case has been before this Court previously upon 
petitions for review challenging Order H-14412 of the Civil 
Aeronautics Board (September 2, 1959) awarding authority 
to American Airlines to conduct nonstop operations be- 
tween San Francisco and New York. On May 19, 1960, 
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this Court entered its opinion and order* upholding the 
award against various challenges, but remanding the pro- 
ceeding to the Board for further hearings and findings on 
the question of whether the Board’s rules had been so 
violated in relation to the award as to require a setting 
aside of the order under review. The Court retained juris- 
diction and provided that, upon completion of the remanded 
proceedings, the Board should submit its findings and final 
report to the Court together with a certified transcript of 
the hearings. 

Pursuant to the Court’s order, evidentiary hearings 
ensued, and, on February 15, 1962, the Board entered its 
‘Opinion on Remand’’ (E-18027), upholding its previous 
decision (Tr. 10275, et seg.).** On March 21, 1962, respond- 
ent filed with this Court a Notification of Completion of 
Remanded Proceedings, a certified copy of the proceedings 
on remand and a copy of the Board’s report (Order E- 
18027). As part of the same Notification document, peti- 
tioners moved this Court to provide for further procedural 
steps before this Court, stating that they desired to chal- 
lenge the Board’s findings and conclusion on remand, and 
to submit briefs and to appear in oral argument before the 
Court in connection therewith, without waiving, however, 
their position or rights with respect to the issues heretofore 
decided. This Court entered its order establishing further 
procedural steps on April 2, 1962. Petitioner amended its 
petition for review in accordance with the provisions 
thereof. 


Statutes and Regulations Involved. 


The statutes involved are the Civil Aeronautics Act of 
1938, 52 Stat. 973, et seqg., and the Administrative Procedure 
Act, 60 Stat. 237, 5 U.S. C. §§1001, et seg. Also involved 


* United Air Lines, Inc. v. Civil Aeronautics Board, 108 App. 
D. C. 220, 281 F. 2d 53 (1960). 


** The ‘‘Tr.’’ references in this brief are to the certified record 
of the reopened proceedings on remand before the Board. Refer- 
ences to “‘J. A.’’ are to the Joint Appendix of the original appellate 
proceedings. 
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are rules and regulations issued pursuant to such statutes 
by the Board, known as its Procedural Regulations. Perti- 
nent provisions of the statutes and the rules and regulations 
are set forth in Appendix I, infra. 


Statement of the Case. 


The history of the Board proceeding known as the ‘‘“New 
York-San Francisco Nonstop Case’’, CAB Docket No. 9214, 
et al., which is the subject matter of these appellate pro- 
ceedings, is set forth in detail at pages 5 through 11 of the 
Examiner’s Initial Decision in the reopened proceeding 
(Tr. 9631-9637), to which the Court is respectfully referred 
for a full statement of the initial CAB proceeding on Ameri- 
can’s application. Briefly, this case had its genesis in a 
former Board proceeding known as the Denver Service 
Case, in which the Board denied American authority to 
duplicate the nonstop authorizations of TWA and United 
between New York and San Francisco on the ground that 
to grant such application would do violence to the competi- 
tive balance essential to a sound air transportation system 
(Order E-9735, adopted November 14, 1955). This decision 
was reaffirmed by the Board upon reconsideration which 
had been sought both by American and the City and County 
of San Francisco (Order Nos. E-9887, adopted December 
30, 1955, and E-9975, adopted February 3, 1956). 

On May 3, 1957, American filed a motion requesting 
the Board to set down for expedited hearing a pending 
American application for New York-San Francisco non- 
stop operating rights (J. A. 4-21). The Board first denied 
this motion but later, on January 3, 1958, reversed itself 
and ordered a hearing (J. A. 97-100). On September 2, 
1959, the Board issued its opinion (Order No. B-14412, 
J. A. 783-837) granting American’s application. TWA and 
United filed petitions for reconsideration alleging that 
American and San Francisco had engaged in illegal extra- 
record activities with the intent of bringing pressure to 
bear on the Board and influencing its decision (J. A. 
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838-902). The Board held oral argument on these allega- 
tions and subsequently, on November 19, 1959, issued its 
Opinion (Order No. B-14664, J. A. 944-965) finding, in 
effect, that no violations had been established in the initial 
CAB proceeding on American’s application. 

Upon appeal to this Court from these orders of the 
Board, this Court remanded the case to the Board for 
further hearings and findings on the question of whether, 
as alleged by TWA and United, the Board’s rules had been 
so violated by American and San Francisco in attempting to 
pressure the Board and influence its decision by ex parte 
representations and extra-record activities as to require a 
setting aside of the order under review. 

Pursuant to the Court’s direction on remand, the Board, 
by Order E-15342, adopted June 7, 1960, reopened the New 
York-San Francisco Nonstop Case for further hearings on 
the question of the nature and extent of the ex parte activ- 
ities engaged in by American and its supporters. This pro- 
ceeding was in the nature of an investigation, and the 
Board’s Bureau of Enforcement was designated by the 
Board as the logical staff component to participate in the 
further proceedings. Hearings were held in Washington, 
San Francisco and New York during the period between 
July 6, 1960 and September 30, 1960. Following the close 
of the hearings, proposed findings and conclusions were 
submitted by the parties to the Examiner on November 21, 
1960. 

On February 20, 1961, the Examiner issued his Initial 
Decision (Tr. 9627-9823) in which he found that American 
and the City and County of San Francisco had repeatedly 
violated the Board’s procedural regulations, but excused 
the violations primarily on the grounds that (a) any defects 
in the Board’s procedures are of long standing; (b) Amer- 
ican should not be held accountable for its activities, 
because the Board has not held others fully accountable in 
the past; and (¢) a decision adverse to American herein 
would require the reopening of numerous already closed 
cases. The Examiner also minimized the violations of the 
Principles of Practice by American, ruling that those Prin- 
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ciples did not apply until the Board ordered a hearing, and, 
in any event, by holding that American is not responsible 
for activities which it inspired and encouraged. 

On February 15, 1962, after hearing oral argument on 
May 10, 1961, the Board issued its Opinion on Remand 
(Order H-18027, Tr. 10275, et seg.). This opinion contained 
the Board’s findings, conclusions and recommendations, 
reaffirming its previous award of New York-San Francisco 
nonstop rights to American. The Board’s Opinion on 
Remand in its most significant aspects may be summarized 
as follows: 


The Board, like the Examiner, found that American and 
San Francisco had engaged in extensive illegal activities 
in violation of its Principles of Practice. The Board also, 
like the Examiner, excused the violations. It did not, how- 
ever, adopt the same excuses as the Examiner. It found 
others, as follows: (a) that most of the violations occurred 
prior to the date the application of American was formally 
set down for hearing and that its rules were so uncertain 
in their terms and applicability that American and San 
Francisco were ‘‘reasonable’’ in interpreting its rules as 
not applicable to the prehearing phases of the proceeding, 
and (b) that the violations that occurred during the hear- 
ing phase of the case were de minimis. 

It should be noted that the Board, when it originally 
considered TWA’s and United’s allegations of illegal extra- 
record activity (Order No. H-14664), took refuge in finding 
that no violations had been proved. Now that uncontro- 
vertible evidence of such violations has been established, 
the Board attempts to de-emphasize and excuse the viola- 
tions. 

The Board concluded that the proceeding was not viti- 
ated or any party prejudiced by the illegal activities because 
(a) its rules were ambiguous, (b) there were no allegations 
of venality or aggravated misconduct, and (c) the Board 
paid no attention to the extra-record influences brought to 
bear upon it but decided the case strictly on the facts of 
record. 


Statement of Points. 


The Board erred: 


1. In concluding that the violations of its Principles 
of Practice found to have been committed did not vitiate 
the proceeding and require setting aside of the award to 
American: 


2. In concluding that the violations of its Principles of 
Practice found to have been committed were not prejudicial 
to the petitioners. 


3. In concluding that there were no violations of its 
Rules of Practice. 


4. In finding that American and the City and County 
of San Francisco each acted, with one exception, individ- 
ually, and on its own, in violating the rules and in failing 
to find, by reason of the relationship of the parties, that 
American is chargeable with all activities undertaken by 
others in its behalf. 


5. In holding that the efforts of American and San 
Francisco failed of success in influencing its decision. 


6. In finding that American and San Francisco in cer- 
tain violations by them of the rules acted in good faith 
and on the basis of a reasonable interpretation of the mean- 
ing and applicability of its Rules and Principles of Prac- 
tice. 


7. In finding that its rules were ambiguous and unclear 
in major respects. 


8. In finding that there was a real question as to when 
and at what stage of this proceeding its rules became 
applicable. 


9. In finding that the illegal activities of American and 
San Francisco after the case was set down formally for 
hearing were de minimis. 
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10. In failing to abide by its own procedural regula- 
tions and the provisions of applicable law with respect to 
the illegal activities of American and the City and County 
of San Francisco. 


Summary of Argument. 


In the licensing proceeding wherein American was 
awarded exceptionally important and valuable nonstop 
operating rights between New York and San Francisco, 
American and the City of San Francisco engaged in a 
deliberate and successful pressure campaign to force a 
favorable decision from the Board. This pressure cam- 
paign was multi-faceted and permeated the entire proceed- 
ing. It consisted primarily of multiple ex parte commu- 
nications to the Board on the merits of the case from the 
most influential people that could be enlisted in American’s 
cause, including Senators and Congressmen, and agitation 
in the local press, including vigorous editorial attacks on 
the Board. In so doing, American and San Francisco, 
deliberately and consistently throughout the proceeding, 
violated the Board’s procedural regulations. Their extra- 
record activities were also in violation of judicially estab- 
lished principles of due process and fair play. 

The Board erred in disregarding or minimizing the vio- 
lations of its rules and by excusing the illegal activities 
on the grounds that its procedural regulations, or, in other 
words, the rules of fair play governing its proceedings, 
were so ambiguous as to be practically meaningless and 
unenforceable. The Board’s findings on these points defy 
all logic and are not supported by, but are contrary to, the 
facts of record. 

The extra-record illegal activities of American and San 
Francisco prejudiced TWA. In a licensing proceeding 
where the existence of a public demand for the proposed 
service is a determinative factor, the illegal and deceptive 
formulation by an applicant of the appearance of a spon- 
taneous public outery for a type of service proposed by the 
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applicant and the inspiration of ex parte communications 
on the merits to the Board, are automatically prejudicial, 
especially where an opponent is incapable of defending its 
interests unless by engaging in an illegal counter-pressure 
campaign. 

The Board’s findings that petitioners were not preju- 
diced because it disregarded all the ex parte communica- 
tions and pressure tactics is not binding on this Court. 
In cases where, as here, a definite possibility, if not abso- 
lute proof, of prejudice exists, the Courts must scrutinize 
the administrative body’s decision with the greatest of care. 

The extensive violations of the Board’s rules and pro- 
eedural regulations vitiated the proceeding and prevented 
a fair hearing. The continuity of an administrative body 
exists not by reason of its members but through the struc- 
ture in which the agency is established and a rigid and con- 
sistent enforcement of its rules and regulations. Funda- 
mental to due process and the guarantee of a fair hearing 
is the observance of procedural rules and regulations. 
Results arrived at without observance of such rules will 
not be allowed to stand. 

The award to American should be set aside because 
American should not be allowed to receive the benefits of 
an award that it resorted to illegal activities to obtain. To 
so hold, it is not necessary to find that American is dis- 
qualified to operate as a certificated air carrier, but merely 
to recognize the general rule that a wrong-doer shall not 
reap the benefits of his illegal acts. Fundamental to a 
proper decision on this point are the facts that American 
‘was responsible for the extensive illegal activities of San 
Francisco and the exceptional importance and value of the 
award. 


ARGUMENT. 


I. 
TWA Has Been Denied A Fair Hearing. 


The one fact of over-riding importance that has been 
established by the reopened record is that American and 
San Francisco, acting in concert, intentionally, deliberately 
and consistently throughout the licensing proceeding vio- 
lated the Board’s precedural regulations in such a sub- 
stantial manner as to be prejudicial to TWA. These 
illegal activities, which can best be characterized as a 
well-planned and successful campaign to force favorable 
action from the Board through illegal extra-record influ- 
ences and pressures, resulted in TWA having been denied 
a fair hearing in its opposition to American’s application 
and vitiated the Board’s approval of such application. 


A. The Violations of the Board’s Procedural Regulations 
By American and San Francisco were Deliberate, Sub- 
stantial and Inexcusable. 


1. American’s and San Francisco’s Wilful Activities 
Were Widespread, Substantial in Nature and Highly Im- 
proper. 

There can be no doubt about what the intentions of 
American and San Francisco were during the course of 
their illegal activities. To arrive at this intent it is not 
necessary to assign motives to their actions or other- 
wise interpret their activities. They made it per- 
fectly plain what they intended to do and that was to carry 
out a full-fledged, high-pressure campaign utilizing every 
means at their disposal, including civic representatives, 
Officials of the local and the Federal government, and the 
press, to bring pressure and influence to bear upon the 
Board to force a favorable decision. Whatever the merits 
of their case might have been, they chose not to rely upon 
the evidentiary record but to buttress it at every turn with 
extra-record expressions of opinion on the merits by the 
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most influential people they could interest in serving their 
purpose and by constant agitation in the press. 

Their purpose was plain from the outset. The cam- 
paign was initiated at a meeting of the top public relations 
and sales officials of American on the West Coast in August 
1956, scarcely before the ink was dry on the Board’s order 
denying American’s petition for reconsideration in the 
Denver Service Case (Tr. 9643). This meeting was called 
for the purpose of deciding what American ‘‘was going to 
do next about removing the restriction’’ (Tr. 9644). What 
the company decided to do about it is disclosed by intra- 
company memoranda of November 2, 1956 and May 1, 1957 
referring to their plans for a vast pressure campaign, 
euphemistically referred to by American as its ‘‘public 
relations program’’, which had as its sole purpose, not 
only to inform, but also to elicit the support of ‘‘newspaper 
editors, editorial writers, local congressmen, public utility 
officials, business firms, civic leaders, and any others whose 
support we desire’’ (Tr. 8937-8942, 9645). 

The campaign was well organized (Tr. 9013-9016). In 
connection with American’s ‘‘press, civic and public rela- 
tions program,” lists of ‘‘associations, groups, chambers of 
commerce, newspapers and other publications’’ in the Bay 
Area were to be prepared and meetings set up to ‘‘block 
out our program and make specific assignments to the mem- 
bers of our group”’ (Tr. 9022, 9653). San Francisco, (under 
the aegis of American throughout the course of this proceed- 
ing, as will be shown infra) even went to the length of retain- 
ing a professional lobbyist to go to Washington, D. C. and 
arouse Congressional backing for American’s cause. The 
newspapers in the Bay Area duly reported the mounting 
of what they accurately termed San Francisco’s (and 
American’s) ‘‘pressure’’ campaign (Tr. 9119, 9120). 

The record in the reopened proceeding shows that this 
pressure campaign, instituted in the deliberate fashion 
above outlined for the avowed purpose of influencing the 
Board, was carried on by the parties unrelentingly at every 
crucial stage of the proceeding throughout its course from 
the motion of American for expeditious treatment of Ameri- 
can’s nonstop application until the final decision by the 
Board (Tr. 8924, 8925, 8985, 8994, 9037-9061, 9062-9071). 
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The factual history of this illegal pressure campaign 
is set forth in considerable detail in the Examiner’s Initial 
Decision (Tr. 9643-9705). The Court is respectfully 
referred to that part of the record for an extended state- 
ment of the illegal pressure tactics of American and San 
Francisco. For the convenience of the Court, however, 
the highlights of this pressure campaign are condensed 
below. 

The ‘‘kick-off’’ of this campaign was American’s filing 
of its motion of May 3, 1957 to sever and expedite its New 
York-San Francisco nonstop application. Immediately 
thereafter American and its supporters proceeded to 
bombard the Board with repeated salvos of resolutions, 
letters of endorsement of Federal, Staté and local officials, 
inspired editorials and news stories, etc., all supporting 
American’s application and all designed to pressure the 
Board and influence its decision (Tr. 9676, 9677; 9003, 
9004; J. A. 254-270, 290-304). 

When the Board, in effect, deferred decision on the 
motion and ordered a staff study, American and San 
Francisco arranged another bombardment of ex parte 
communications protesting the Board’s action and demand- 
ing an immediate hearing. American incited San Fran- 
cisco into protesting this action in an ex parte communica- 
tion to each member of the Board (Tr. 9677). In addition, 
as the Examiner found, there were 16 other important ex 
parte communications to the Board protesting this action 
of which 14 were from Congressmen (Tr. 9679; J. A. 372- 
410).°* American’s supporters even went to the length 


* With respect to the Examiner’s contention that the extra- 
record activities of American and San Francisco are common prac- 
tice in Board proceedings, see testimony of many participants that 
the activities in this case were without precedent (Tr. 6254, 6268, 
6282, 6299, 6306, 6468, 7386). 


** The Board would not agree that all of these communications 
were on the merits, because some merely forwarded letters of con- 
stituents or requested information as to the status of the case. 
But the desired effect was obtained, that is, to let the Board know 
that Congressmen were interested in the case and that there was 
apparently a genuine and spontaneous public interest in favor of 
American. 
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of trying to make it appear that the White House was 
interested in its cause through the device of having a local 
California politician forward a ‘‘Fact Sheet’? (prepared 
by American) to Sherman Adams who, in turn, trans- 
mitted it to the Board (J. A. 395-398). And American 
remained, as always, acting on the sidelines urging its 
supporters to greater efforts, as witness Mr. Smith’s 
appearance before San Francisco officials in November, 
1957 telling them ‘‘to keep hammering’’ at the Board if 
they wanted to get any action (J. A. 427). Just to leave 
no stone unturned in the all-important effort to get a 
hearing set down, American and San Francisco ‘‘acting 
in concert’? for improper purposes (as the Board found, 
(Tr. 10290) arranged an ex parte oral argument before the 
Board at which representatives of the City of San Fran- 
cisco argued the merits of American’s case.” And con- 
temporaneously therewith San Francisco retained a pro- 
fessional lobbyist to go to Capitol Hill and whip up Con- 
gressional support for American’s proposal (Tr. 9119, 
9120). 

With respect to the ex parte oral argument, the Board 
stated in its Opinion that ‘‘it is clear that the Board did, in 
fact, restrict the conference to a generalized discussion 
of San Francisco’s transportation problems * * *’? (Tr. 
10290). An examination of the transcript of the oral argu- 
ment makes it apparent that this is hardly an accurate 
description of what transpired (J. A. 973-986). Actually 
much more time was devoted to a ‘‘pitch’’ for American’s 
application for nonstop New York-San Francisco operating 
rights than was devoted to San Francisco’s general 
transportation needs. In fact, there were only two fleeting 
references to San Francisco’s needs other than its alleged 
need for another transcontinental carrier (J. A. 978 and 
985). The remainder of the argument by Mr. Martin, on 
behalf of the San Francisco civic interests, and Mr. 
Schlesinger, on behalf of San Francisco’s business inter- 
ests, was devoted entirely to the New York-San Francisco 


* The Board found that this argument was arranged ‘‘at the 
suggestion of and with the support of American”’ (Tr. 10290). 
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nonstop question (J. A. 977-986). Mr. Martin stated that 
he was prepared to discuss only San Francisco’s transcon- 
tinental needs (J. A. 978), which he proceeded to do, and 
one of the Board members asked the city’s representatives 
for traffic figures on its transcontinental travel (J. A. 984). 

Also the Board’s statements that the ‘‘conference’’ was 
‘‘well publicized’? and a ‘‘transcript thereof was made 
public” (Tr. 10290) create a somewhat misleading impres- 
sion of notoriety and openness of the proceeding. TWA 
had no notice of the argument. It was not invited to attend, 
It had no opportunity to present its views or to rebut the 
arguments of the City in American’s behalf. Indeed, it was 
refused the right to appear before the Board to present its 
side of the question (Order No, E-12337, J. A. 439, 442). 
As for the transcript being ‘‘made public’’"—it was made 
available to TWA some days after the argument only upon 
purchase from the reporting firm. 

Whether the Board says it was influenced or not by this 
tremendous amount of ex parte commotion, the fact remains 
that shortly after the ex parte oral argument and the Con- 
gressional lobbying took place it capitulated and set the 
case down for hearing. Significantly, the Board found that 
‘*both American and San Francisco attributed the ultimate 
setting down of American’s application in no small measure 
to this [the ex parte oral argument] effort.’’* 

Having gained its primary aim of getting action on its 
application, American and San Francisco allowed the Board 
a respite from ex parte activity and press agitation. But 
as soon as there appeared to be the slightest hitch in the 
orderly progress of the hearing the extra-record activity 
and pressure tactics were renewed (Tr. 8926). Thus, when 
the Board granted a single postponement in the hearing 
dates, American instigated an immediate adverse reaction 
in the press which was brought to the notice of the 
Board, and the Board heard from a Congressman about 


*The decisive phase in this case was American’s application 
being taken out of turn and granted an expedited hearing which 
would not be expected unless the Board found that a prima facie 
case had been established, but which, in this case, TWA submits, 
was primarily the result of the extra-record pressure campaign. 
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it (Tr. 8987-8989 ; J. A. 119, 123). Similarly, after the case 
had been submitted to the Examiner and he had been 
allowed what American considered a reasonable time to get 
out his report (about 24 months) and it was not forth- 
coming, American pressed inquiries to the Board through 
its allies, demanding ‘‘Where is the initial decision?”’ An 
American representative was sent to San Francisco (Tr. 
8968). Communications were sent to Congressmen and 
Senators and the press was again alerted. As usual, several 
ex parte communications were addressed to the Board, and 
editorial comment derogatory of the Board was again duly 
forthcoming and forwarded to the Board (Tr. 9090-9095 ; 
J. A. 131-140). 

The pressure campaign was capped off by the rounding 
up of Congressional support for American at the oral argu- 
ment. If American’s case was to be sufficiently impressive, 
it was imperative that every Congressman and Senator 
from New York, New Jersey, Connecticut and California 
be canvassed and urged to appear at oral argument 
before the Board in favor of American. To ensure this 
result, American’s representatives started soliciting Con- 
gressmen as early as February 1959, several months before 
the Examiner’s Initial Decision was issued (Tr. 6344, 
6401-6408). To create the illusion that the public was genu- 
inely interested in American’s case and that the Congress- 
men were not being solicited to support the cause of a 
private business enterprise, American sent out its sales 
representatives in New York and New Jersey to solicit 
American’s customers to write their Congressmen, and had 
representatives of the City of San Francisco work on the 
California delegation (Tr. 6344, 6401-6408, 9125-9131). 
That their campaign was successful is shown by the fact 
that 15 U. S. Congressmen, 11 of whom were from Northern 
California, and an Assistant of Senator Dodd from Connec- 
ticut appeared at the Oral Argument. In addition, it was 
noted on the record that both California Senators had gone 
on record in support of American and that about 20 addi- 
tional New York and New Jersey Congressmen also sup- 
ported its case (J. A. 776-779). 
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In summary, as to the ex parte communications, as the 
Examiner states, there are over 400 pages of communica- 
tions in the Board’s public correspondence file of the non- 
stop proceeding (Tr. 9676). Of these, well over 100 were 
€% parte communications to the Board (J. A. 101-410). 
In response to a request of the Court, TWA prepared a list 
of 25 representative ex parte communications to the Board 
on the merits from influential people, including Senators 
and Representatives which is on file with this Court.* 

As examples of ex parte communications to the Board 
on the merits see J. A. 206 (letter, dated May 21, 1957, 
from Lt. Gov. of Calif. stating: ‘‘I believe this service at the 
present time to be inadequate, and in a measure, dis- 
criminatory * * * San Francisco is entitled to have the 
American Airlines supply them with a non-stop flight to 
New York’’); J. A. 386 (‘‘pressure’’ letter, dated J uly 16, 
1957, from Congressman stating: ‘‘I would like to go on 
record as being extremely disappointed’? in Board’s 
handling of case and ‘‘I am hopeful that * * * the Board 
‘will see fit to undertake favorable action on the motion of 
American Airlines’’) ; J. A. 204 (letter, dated May 22, 1957, 
from travel agent stating ‘‘there is truly a specific need for 
this additional service’’); J. A. 363 (letter, dated June 21, 
1957, from Congressman stating: ‘“We need this service 
out of New York’’); J. A. 365 (letter, dated June 21, 1957, 
from Congresswoman stating: ‘‘It seems very evident to 
me that the present day traffic can well stand another direct 
flight into San Francisco * * * It would greatly add to the 
convenience of the traveling public if the franchise could 
be granted’’). 

The record in the reopened proceeding also contains 
indications that additional contacts were made by legis- 
lators with the Board in connection with this matter which 
are not disclosed by the written communications in the 


* The Joint Appendix references to these communications are 
as follows: J. A. pages 123, 132, 137, 139, 151, 163, 165, 170, 189, 
202, 204, 206, 221, 254-270, 277, 280, 319-326, 329, 348, 390, 399, 
394, 395-398, 406. 
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Board’s correspondence file. For example, in letters from 
California legislators to representatives of the City of San 
Francisco regarding their activities, the following state- 
ments were made: Congressman Scutter stated: ‘‘I have 
discussed this matter with officials of the CAB’? (Tr. 9147) ; 
Senator Knowland stated: ‘‘I have contacted the Chairman 
of the Civil Aeronautics Board * * *’? (Tr. 9150); Con- 
gressman Miller stated: ‘‘Quite some time ago I approached 
CAB and made my position on this subject known to them’’ 
(Tr. 9156) ; Congressman Shelley wrote ‘‘I am continuing 
to work on the CAB to grant a hearing on the American 
Airlines nonstop San Francisco-New York application’ 
(Tr. 9157) ; Congressman Mailliard wrote ‘‘Informally, I 
was advised that failing favorable decision in December, 
[when the Board was to reconsider its order denying an 
immediate hearing] Docket No. 5903 [the American appli- 
cation denied in the Denver Service Case] might reasonably 
be expected to come before the CAB in its regular term 
late next summer, and it was estimated that about 12 to 18 
months would elapse thereafter before the final decision 
might be rendered. I assure you that I will continue my 
interest in effecting an early and favorable resolution on 
the matter’? (Tr. 9162) (emphasis supplied). 

There can be no doubt but that the correspondence 
between Congressmen and the Board was instigated and 
inspired by intervenors in this proceeding (Tr. 8924, 8925, 
9090-9112, 9138-9163, 9219). Also, it is apparent that the 
agitation in the press including editorials derogatory to the 
Board were inspired by the intervenors (Tr. 8987-8989, 
8994, 9037-9061, 9062-9071, 9140-9144). 


2. American and San Francisco Violated the Board’s 
Rules and are Accountable for their Illegal Activities. 

There are two sections of what is known as the Board’s 
“‘Procedural Regulations’? that are primarily involved in 
this proceeding; (1) Part 302 called the Rules of Practice— 
particularly Rule 14 thereof which deals with participation 
in proceedings by interested persons who are not parties, 
and (2) Part 300 called the Principles of Practice—particu- 
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larly Rule 2 thereof which prohibits private communica- 
tions to the Board on the merits of a case and attempts to 
bring pressure or influence to bear on the Board. 

The Board held that there had been no violation of its 
Rules of Practice in the original proceeding on American’s 
application. In making what petitioners believe to be a 
clearly erroneous holding, the Board was forced into some 
very curious reasoning. In arbitrary fashion, it stated 
categorically that its Rules had not been violated because, 
it said, all communications that were submitted with the 
intention of being made a part of the formal record com- 
plied with Rule 14 and that there was no rule that applied 
to communications submitted or intended by nonparties 
not for the formal record. But what about informal commu- 
nications on the merits of the case by persons solicited by 
parties? That is the burden of TWA’s complaint in this 
case. It avails the Board nothing to say that such ex parte 
communications were not intended for the record. In fact, 
the vice of these communications is that they were not 
intended for the record. Where parties, or adherents solic- 
ited by the parties, communicate informally with the 
Board on the merits, the Rules must apply. With respect 
to nonparties, the Board significantly says in another part 
of its Opinion that ‘‘It is essentially the fomentation of 
effects by nonparties to influence a Board decision on the 
basis of nonrecord considerations that is condemned by the 
Principles’’ (Tr. 10288, 10289). It clearly is the Board’s 
responsibility, therefore, to see to it that its Rules cover 
such a situation. Petitioners contend that Rule 14 applies 
and should have been enforced. If, as the Board says, it 
has no Rule covering such a situation, then the proceeding 
is vitiated since the notice requirements of Section 5(a) of 
the Administrative Procedure Act have not been met,* 

When it came to dealing with American’s and San 
Francisco’s unmistakable violations of the Board’s Prin- 


* The Board’s assertion that it has adopted internal procedures 
with respect to these matters which has not been formalized by a 
rule establishes a clear violation of Section 3 of the Administrative 
Procedure Act. 
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ciples of Practice by virtue of the unrelenting extra-record 
pressure campaign outlined above, the Board, in order to 
uphold its award and to somehow excuse American and 
San Francisco from their wrongdoing, was forced into the 
unusual position of having to assert that its procedural 
regulations, or, in other words, the rules of fair play gov- 
erning its proceedings, were, in major respects, so ambigu- 
ous as to be virtually meaningless. 

Thus, it found that Rule 2 of its Principles of Practice 
“raised many problems of interpretation” and that its 
“terms were undefined’? (Tr. 10283, 10284). Again, it 
spoke of the ‘‘ambiguity of the language used’? and the fact 
that this Rule was allegedly ‘‘unclear in major respects’’ 
(Tr. 10300, 10301, 10304). Thus it professed to find that 
terms such as “‘private communications’? and ‘‘on the 
merits’? were somehow or other suddenly mysterious (Tr. 
10305). The Board stated that these ambiguities are ‘*fac- 
tors that can and must be accorded substantial weight in 
determining whether further action is required on our 
part”’ (Tr. 10305) (emphasis supplied). 

Of course, this argument is pure fabrication. A reading 
of the Principles makes it clear that they are readily under- 
standable, and certainly the terms ‘‘private [or ex parte] 
communications”? and ‘‘on the merits’? are common legal 
parlance. The Board convinces no one when it ponders 
over whether a private communication is made public by 
placing it in the so-called ‘‘correspondence section” of the 
docket (Tr. 10281, 10282). Notice of all contentions of op- 
posing parties and the right to meet them are the keystone 
of fair play and due process, and the vast majority of the 
informal communications on the merits in this case were 
not served on TWA. See Morgan v. U. S., 304 U. S. 12, 18 
(1937) ; Interstate Commerce Commission v. Louisville & 
Nashville Ry., 227 U. S. 88 (1913). 

The Board also blandly accepts American’s argument 
that it didn’t believe that the Board’s rules of fair play 
were applicable until a case was formally set down for 
hearing—again because of the ‘‘ambiguous’’, ‘‘unclear”’ 
and ‘‘uncertain”? wording of the rules (Tr. 10301). This 
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is an astounding concession on the part of the Board, espe- 
cially since Rule 1 of its Principles of Practice requires, as 
a general rule, that the Board, its staff and ‘‘the parties 
and attorneys appearing before it [observe] the highest 
standards of judicial and professional ethics.’’ Certainly, 
these provisions would rule out ex parte communications 
on the merits and pressure tactics at any stage of an adver- 
sary proceeding. 

The Board’s hesitancy to declare its Principles unam- 
biguous in this respect is difficult to reconcile with the 
Board’s holding to the contrary in Order E-14664 (in this 
proceeding). There the Board stated that its rules applied 
to the prehearing phase of the case—a holding which, as 
just noted, the Board re-affirms in this case (Tr. 10284, 
10285). It should also be noted that these rules were pro- 
mulgated in March 1951. Shortly thereafter the Board 
issued an explanatory statement which made clear that 
these rules were designed to prohibit the type of extra- 
record activity which has been engaged in here. In this 
release, entitled ‘‘Statement With Respect to Practices and 


Procedures Before the Board’’ of November 8, 1951, it said: 


‘‘And parties have sought to bring pressures to 
bear upon the Board in relation to specific cases 
pending before the Board for decision. It seems 
almost superfluous to state that practices such as 
these are an affront to the Board, are destructive 
of a prompt and orderly disposition of cases, and 
unfair to parties comporting themselves properly, 
and, if permitted to continue, must inevitably tend to 
defeat the objectives of the Civil Aeronautics Act. 
This being so, such practices cannot and will not 
be condoned.’’* 


The Board had thus interpreted its rules and made plain 
their meaning at an early date—and why American, a 
seasoned practitioner before the Board, is now allowed to 
misinterpret them remains unexplained. 


* Also see Air Transport Associates, Enforcement Case, 14 
C. A. B. 805, 813 (1951). 
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Finally on this point the Board accepts another of 
American’s specious arguments in mitigation of its illegal 
activities. And that is the assertion that prior to the time 
the case was set down for hearing there were no ‘‘parties”’ 
on whom service of the ex parte communications could be 
made (Tr. 10305). That argument is sheer nonsense. Here 
everybody knew who the parties in interest were. They 
were American who wanted to obtain New York-San Fran- 
cisco nonstop operating rights and TWA and United who 
had such rights and would obviously be harmed if Ameri- 
can was successful in obtaining equal rights. In fact, it 
was well known that TWA and United vigorously opposed 
American’s application for similar authority in the Denver 
Service case, supra. Thus, when American filed its motion 
for expeditious hearing it knew who the adversary parties 
in interest were—it served these papers on TWA and 
United (J.A. 20). When San Francisco held its meeting 
on the question of supporting American’s motion, it knew 
who the adversary parties were and, accordingly, invited 
TWA and United (Tr. 9651). And when the Board sent 
back one of San Francisco’s communications on the merits 
and directed it to serve copies on the parties in compliance 
with its Rules of Practice—the City served TWA and 
United (J. A. 93-95, Tr. 9677-8). The implications of the 
facts just recited—that is, that the formalities of notice 
were observed in connection with the proceeding on the 
motion and that the Board notified one of the parties that 
the Board’s Rules of Practice applied to the proceedings on 
American’s motion to expedite—are readily apparent. If 
the notice requirements of the Rules of Practice applied to 
formal documents relating to the motion, they also should 
have been applied to informal communications on the merits 
in connection with the motion. And if the Rules of Prac- 
tice applied to the motion, obviously the Principles of Prac- 
tice had equal application. 

With respect to the violations that occurred after the 
ease had been set down for hearing, the Board downgraded 
them as de minimis. But, as seen from the history of 
the extra-record activities set forth on pages 11 to 14, 
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supra, they were substantial, continuing and prejudicial. 
Instead of only one ex parte communication during the 
actual hearing phase, as the Board says (Tr. 10298), there 
were actually at least 12 and all were from Congressmen 
(Tr. 9690, 9691, J.A. 101-197). Of course, the Board 
would say that these latter communications were from 
nonparties and therefore not forbidden by its rules. But 
they were instigated by American, were ex parte and mostly 
on the merits, and were the same kind of extra-record 
activity that the Board condemned in the prehearing phases 
and were certainly just as harmful and prejudicial to TWA. 
The above history also shows a continuation of press agita- 
tion during the hearing phase, rather than a diminishing 
thereof, in that on every appropriate occasion American 
continued to solicit the press to advance its cause through 
obtaining favorable publicity or editorial comment all of 
which were communicated to the Board. See pages, 13-14, 
supra. 

Also, the Board brushes off all of American’s extra- 
record activities in connection with soliciting Congressional 
support for the oral argument in the reopened proceeding 
as in accordance with Rule 14 and judicially approved in 
Eastern v. CAB, 271 F. 2d 752 (C. A. 2d 1959). But the 
Board overlooks the extra-record efforts of American to 
deliberately mislead Congressmen by creating a false 
impression of wide-spread public support through solici- 
tation of American’s customers, users and persons with 
whom it did business, to write their Congressmen and 
request support for American (See page 14, supra). 
While soliciting Congressmen directly may have been an 
acceptable practice under Board procedure,* certainly 
American overstepped the bounds of propriety when it 
deliberately set about to create a false and misleading 
impression of public support for its proposal. It is impos- 
sible to determine how many letters were sent to Con- 
gressmen by constituents and how much effect such letters 


* The Board by its amended rules has now placed some restric- 
tions on this practice (Tr. 10306). 
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had on influencing Congressmen to appear on behalf of 
American. But it does appear that there was some response 
as is shown by the travel agent correspondence, inspired by 
American, between such agents and Congressmen that 
found its way into the Board’s files (J. A. 142-192). 

The most significant aspect of this part of the factual 
record, however, is not the precise number of ex parte 
communications, but the revealing light it casts on the 
motives and activities of American. The Board has sought 
to excuse American’s activities as undertaken in good faith 
under an honest misunderstanding of the applicability of 
the Board’s rules—however difficult those propositions may 
be to accept. But the facts above recited as to American’s 
activities make a mockery of the Board’s ‘‘good faith’’ 
argument. They show that American continued the same 
sort of tactics during the course of the hearing as it did 
before. They also provide convincing support for TWA’s 
assertion that American’s argument that it acted under a 
good faith misinterpretation of the rules was strictly an 
after-thought, or an ex post facto rationalization of its mis- 
conduct. It is now plain that there was no change in Ameri- 
can’s tactics. American was obviously under no illusion that 
prohibitions against ex parte communications or extra- 
record activities came into being after the hearing was set 
down. In the light of these facts, the slackening off in the 
intensity of these activities cannot be attributed to any 
respect for the Board’s rules or procedures, but was, more 
likely, merely the result of American’s having largely 
achieved its goal making further ex parte communications 
cumulative. Also there were simply not so many opportu- 
nities or occasions for arousing public protests to the Board. 
In other words, the Board had been ‘‘brought into line’’ 
and it was progressing satisfactorily along the path that 
American had set for it. 
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B. American’s Violations Were Prejudicial to TWA and 
Denied it a Fair Hearing. 


1. American’s Violations Were Prejudicial to TWA. 


The Board dismissed TWA’s assertion that it was prej- 
udiced by American’s violations by affirming the Examiner’s 
decision that such prejudice was not, in fact, shown by TWA 
(Tr. 10302). It also affirmed the previous Board’s decision 
that it had not been influenced by the extra-record activities 
so no prejudice could have occurred (Tr. 10303).* 

This latter proposition is particularly difficult to accept. 
The Civil Aeronautics Board is a creature of Congress 
and it is inconceivable that the Board does not give serious 
consideration, consciously or unconsciously, to communica- 
tions received from Congressmen, especially when they do 
not limit their activities to the customary appearances at 
oral argument but, as here, send inquiries and letters to 
the Board throughout the course of the proceeding thus 
evidencing an unusual concern and interest in the case. In 
such a situation, the Board is obviously not the body best 
qualified to impartially weigh all the elements that entered 
into the decisional process and affected its final determina- 
tion. Or as the Department of Justice stated in its Brief to 
the Board: ‘‘* * * there is no real way to determine whether 
these actions calculated to bring editorial and Congressional 
pressure upon the agency may not have had an unconscious 
effect upon the Board’s decisions’’ (Tr. 10077). 

TWA submits that it was obviously prejudiced by the 
extra-record activities of American and San Francisco in 
this case. In any licensing proceeding the determinative 
question is whether the service or privilege applied for is 
required by the public convenience and necessity or, in other 
words, whether there is any ‘‘public demand”? for the ser- 
vice. In such cases, therefore, if there should occur an 
entirely spontaneous outpouring of demand for the service 


* Lest it be again argued that the Board ignored the ex parte 
communications, it should he noted that practically all were acknowl- 
edged, mostly by Board members (J. A. 101-410; Tr. 8990, 8991). 
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from many responsible representatives of the publice—such 
as civic representatives and organizations, legislative 
leaders and the local press—the Board could not, in all 
honesty, say that such would not be accorded great weight 
in arriving at its decision. A deafening public clamor was 
raised in this case, but it was not spontaneous. It was mostly 
manufactured, engineered and inspired by American operat- 
ing behind the scenes. It is conceded that, af the Board 
should have on its own motion set down a hearing on the 
question of a third New York-San Francisco carrier, San 
Francisco would have urged that it be granted. But it is 
just as obvious that, without the extensive organizational 
efforts of American and its continuous and energetic coach- 
ing and goading of the civic representatives and legislative 
leaders, the ‘‘public clamor’’ would have been far less. And 
it is certain that, without American, there would have been 
no ex parte oral argument, and the press would not have 
been fed the ammunition with which to attack the Board. 
Where, therefore, as here, an applicant deliberately manu- 
factures a public outcry in support of its case in deliberate 
violation of the rules of procedure, it gains an unfair and 
overwhelming advantage over the opposing parties which 
automatically results in prejudice. 

A recent leading television case* Sangamon Valley Tele- 
vision Corp. v. United States, 106 App. D. C. 30, 269 F. 2d 
221 (D. C. Cir. 1959) and App. D. C. , 294 F. 2d 
742 (D. C. Cir. 1961), in which ez parte contacts and activ- 
ities were found to have vitiated the proceeding, is much in 
point.** In that case the ex parte activities were mostly ex 
parte discussions of the case by a party with Commissioners, 
and personal favors or hospitality accepted by Commis- 
sioners from a party in an adversary proceeding. But it is 
not possible to say that such personal contacts were more 


* The case is particularly strong because it was a rule-making 
proceeding, and hence legislative in character, in which function 
the right of lobbying has been historically recognized. 


** The alleged distinctions between the television ex parte cases 
and the instant case asserted by the Examiner (with which the 
Board concurred) were found ‘‘misguided’’ by the Department of 
Justice in its brief to the Board (Tr. 10079). 
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or less prejudicial than the determined pressure campaign 
undertaken by American and San Francisco in this case 
which loosed upon the Board such a flood of ex parte com- 
munications and castigations of the Board by the press. 
Indeed, it was highly probable that the ex parte activities 
here were more prejudicial because they were covert, and 
the Board, at the time it first passed on the question, did 
not realize that they had been engineered by American and 
San Francisco. 

In any event, TWA submits that in this case the Court 
may not accept the Board’s findings that it was not preju- 
diced. It has been held that in a proceeding where the 
record indicates the possibility of prejudice, the Court 
should scrutinize the administrative body’s decision with 
the greatest of care. Wisconsin Telephone Co. v Public 
Service Commission, 232 Wis. 274, 287 N. W. 122, 149 
(1939), cert. denied, 309 U. S. 657. In the present case there 
are at least four instances in the course of the licensing pro- 
ceeding where there was a definite possibility, if not a prob- 
ability, that the illegal activities were determinative and, 
therefore, prejudicial. 


(1) But for the ‘‘hoop-la’’ surrounding American’s 
motion to expedite of May 3, 1957, there is a reasonable 
possibility (at the very least) that the Board, since there 
was no factual justification for granting it, would simply 
have denied it outright, rather than taking the unique step 
of denying it and ordering a staff study; 


(2) But for the ex parte conference of December 2, 
1957 and events surrounding it, there is a reasonable possi- 
bility (at the very least) that the sharply divided Board 
(3 to 2) would not have reversed itself by granting Ameri- 
can’s motion; and 


(3) But for all the ex parte matter to which it was 
subjected from the outset of the proceeding to its conclu- 
sion, there is a reasonable possibility (at the very least) 
that the sharply divided Board would have denied Ameri- 
ean’s application. 
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(4) Had the Board been fully advised of the facts 
showing that its exposure to ex parte matter was in no 
respect accidental, there is a reasonable possibility (at 
the very least) that the sharply divided Board would have 
granted TWA’s and United’s petitions for reconsideration. 

In the ordinary case, the fact of prejudice must be 
determined solely by deduction from the circumstances. 
But here it is much clearer. There is documentary proof 
from the reopened record that the actions of the Board 
on the second of the four occasions noted above gave the 
substantial appearance of having been influenced by incom- 
petent matter, submitted ex parte. And this proof is sup- 
plied largely out of the mouths of our adversaries, and 
wholly from knowledgeable sources. On January 14, 1958, 
the San Francisco Examiner termed the Board’s order 
‘a clear victory for San Francisco city officials who had 
lobbied vigorously for just that decision’’ (Tr. 9122). Mr. 
Martin, President of the Public Utility Commission of 
San Francisco, credited the result to the ‘‘efforts of 
Senators Knowland and Kuchel, and Representatives 
Mailliard and Shelly * * * the Mayor, the Board of Super- 
visors, the San Francisco Chamber of Commerce, the Down- 
town Association, business and labor organizations and our 
Public Utilities Commission’? (Jbid; Tr. 7375, 7423). The 
San Francisco Chronicle of January 15, 1958 described the 
decision as ‘‘sweet victory to many Bay Area political 
leaders and civic groups”’ and noted Mr. Cleary’s lobbyist 
mission ‘‘to organize support for the hearing’’ (Tr. 9123). 
Mr. Strickler, one of American’s Washington represent- 
atives, credited the Board’s action to ‘‘the untiring, united 
and unparalleled efforts put forth by your city government, 
the Chamber of Commerce, the newspapers, the groups in 
Oakland and this very [the Downtown] association * * °’’ 
(Tr. 8928). Mr. Martin is a lawyer; the San Francisco 
Examiner and Chronicle are leading American dailies; and 
Mr. Strickler, who has enjoyed a long identification with 
Board matters, was particularly close to this case. Their 
unanimous view that the Board’s reversal of January 13, 
1958 of its previous order was accomplished by the ex parte 
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conference of December 2, 1957 and related events is incon- 
trovertible proof that TWA’s interests were fatally prej- 
udiced thereby. 

Finally, the Board argues that TWA was not prejudiced 
because it had constructive notice of the illegal activities 
and ex parte communications since all the so-called informal 
communications were filed in the correspondence section 
of the file (Tr. 10282). As stated previously, however, 
TWA had no actual knowledge of this activity or the 
extent of these communications and it is not chargeable 
with such knowledge. 

But the point is that such notice, constructive or other- 
wise, is immaterial. TWA is helpless in such a situation, 
as existed here, unless this court steps in and protects its 
interests. Even if TWA knew of the nature and extent 
of the illegal pressure tactics being engaged in by American 
and San Francisco, what was it to do? Tell the Board 
about it? That would have been a useless gesture, as 
is readily seen from the Board’s opinion in this case. Its 
only other alternative would be to launch an illegal counter 
pressure campaign. Certainly no one would seriously 
urge such a course of action. Lest it be argued that TWA 
would be justified in adopting counter measures, it need 
only be pointed out that the F. C. C. has correctly held 
that self-defense is not an effective plea in such situations. 
In WKAT, Inc., e¢ al., 29 F. C. C. 216 (1960), the Com- 
mission disqualified an applicant for merely attempting 
political and extra-adjudicatory pressure—primarily 
because it retained a former Congressman to ‘‘be of some 
help to us on the Hill’’ allegedly to counteract the rnmored 
political efforts of other contesting parties.* See also 
Biscayne Television Corp., et al., 31 F. C. ©. 237 (1961). 


*It was never proved that any Congressional ex parte contacts 
by Congressmen with the Commission resulted. In this case, as we 
have seen, there were numerous and continuing Congressional 
ex parte contacts with the Board. 
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2. The Violations of the Board’s Rules Vitiated the 
Proceeding. 


As shown previously herein, there were multiple viola- 
tions of the Board’s rules, including Rule 2(a) and (ce) 
of its Principles of Practice and Rule 14 of its Rules of 
Practice. In addition, Rule 18 (4 C. F. R. 302.18), limiting 
the submissions in support of a motion to a single timely 
answer, was violated by the Board’s acceptance of numer- 
ous submissions, from parties and non-parties alike, in 
support of American’s motion for expedition after the cut- 
off date. These included the oral argument submitted by San 
Francisco. To the extent that the submissions received 
after the hearing contain allegations of fact (e. g., J. A. 
146), they violated Rule 24(j) (14 C. F. R. 302.24(j)), and 
to the extent they contain argument (e.g., J. A. 167), they 
violated Rules 26 and 31 (14 C. F. R. 302.26 and .31). In 
short, since none of these submissions was countenanced 
by any rule, all were in violation of the body of rules govern- 
ing practice before the Board. 

As a general rule, it is established that results arrived 
at without observance of agency rules will not be allowed 
to stand. See Service v. Dulles, 354 U. S. 363, 372-3 (1957) ; 
Sangamon Valley Television Corp. v. U. S. (supra). 

Of paramount importance is the right of a party in a 
judicial proceeding to be appraised of all the material and 
evidence used against it by other parties in the proceeding. 
This principle is the hallmark of a fair hearing long 
protected by the courts. Morgan v. U. 8., supra; Interstate 
Commerce Commission v. Louisville & Nashville Ry., 
supra; Railroad Comm. v. Pacific Gas & Elec. Co., 302 U.S. 
388 (1937); Southern Ry. Co. v. Virginia, 290 U. S. 190 
(1933). 

TWA, of course, had no notice of or opportunity to 
rebut the extensive ex parte communications on the merits 
in this case and was thereby denied the rudiments of a 
fair and impartial hearing.* The court in Ohio Bell Tele- 


* Such rights are guaranteed by Section 7 of the Administrative 
Procedure Act. This section further provides that the formal record 
shall be exclusive for decision. 


29 


phone Co. v. P. U. C. of Ohio, 301 U. S. 292, 302 (1937), 
stated the impact of a failure to meet such a requirement 
at a hearing, as follows: 


“From the standpoint of due process—the protec- 
tion of the individual against arbitrary action—a 
deeper vice is this, that even now we do not know 
the particular or evidential facts of which the Com- 
mission took judicial notice and on which it rested 
its conclusion. Not only are the facts unknown; there 
is no way to find them out.”’ 


As is obvious by now, it is just as difficult to find out what 
factors influenced the Board in reaching its decision. The 
reason for requiring adherence to an administrative agen- 
cy’s established rules and principles is made clear by the 
history of this proceeding. 

The Board, as mentioned previously, is not the same 
Board in 1962 as it was in 1957 when this proceeding began. 
It is difficult, if not impossible, for a group of men several 
years after the event to determine just what happened in 
the decision making process, particularly when only a few 
of the persons participating in that earlier decision remain. 
The continuity in an administrative body exists not through 
the men comprising the agency but through the structure 
in which the agency is established, namely, its rules and 
principles. If such rules and principles are ignored, or 
even slighted or diminished in effect, or found at a later 
date to be, for convenience sake, ambiguous, the entire 
administrative process necessarily bogs down since no party 
in an administrative proceeding can ever be certain as to 
just what rules will be upheld and which rules ignored in 
such a proceeding. 

The series of Morgan cases have made clear the courts’ 
adherence to strict standards when the rights of parties to 
a hearing are involved. In Morgan v. U. S., 304 U. S. 12, 
18-19 (1937), the court stated: 


“The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportunity 
to know the claims of the opposing party and to meet 
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them. The right to submit argument implies that 
opportunity ; otherwise the right may be but a barren 
one. Those who are brought into contest with the 
Government in a quasi-judicial proceeding aimed at 
the control of their activities are entitled to be fairly 
advised of what the Government proposes and to be 
heard upon its proposals before it issues its final 
command. 


“‘Congress, in requiring a ‘full hearing,’ had 
regard to judicial standards,—not in any technical 
sense but with respect to those fundamental require- 
ments of fairness which are of the essence of due 
process in a proceeding of a judicial nature.’’ 


and, as pointed out, supra, page 25, where the record 
indicates some prejudice, the court must scrutinize the 
administrative body’s determinations with the greatest 
of care. In Wisconsin Telephone Co. v. Public Service Com- 
mission, supra, the court found: 


‘‘Under such circumstances the evidence necessary 
clearly and satisfactorily to establish the fact that 
the findings of the Commission were wrong is much 
less than it would otherwise be and the force of the 
contention made on behalf of the Commission that 
the trial court did not give sufficient weight to the 
findings of the Commission is greatly diminished if 
not wholly dissipated.’’ 


It is impossible to avoid the conclusion that TWA did not 
receive a fair hearing. The lack of a fair hearing voids 
the case entirely and there can be no mitigating circum- 
stances or excuses as to why the hearing happened to be 
unfair. Not only must the hearing be fair but there must 
be the appearance of fairness. Root Refining Co. v. Uni- 
versal Oil Products Co., 159 F. 2d 574 (3d Cir. 1948); 
Hazel-Atlas Co. v. Hartford Co., 322 U. S. 238 (1944); 
Peck v. Pierce, 63 Conn. 374, 28 Atl. 524 (1893). The Depart- 
ment of Justice stated in its Brief to the Board ‘‘* * * 
activities of the type revealed in this record clearly have 
tended to negate at least the appearance of fairness * * *”’ 
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(Tr. 10076). If the rules and regulations in all future 
administrative proceedings are to be protected, it is neces- 
sary that the court vacate the award since the hearing was 
totally lacking in the quality and appearance of fairness. 


II. 
The Award to American Should Be Set Aside. 


The question of whether the award to American should 
be set aside hinges not on whether that carrier should be 
disqualified, although TWA believes it should be, but 
whether it should be allowed to keep the fruits of an award 
obtained in a proceeding colored by its illegal acts. 

As a general proposition, it need scarcely be argued that 
an applicant should not be allowed to keep the benefits of an 
award that it attempted to obtain through illegal means. 
See Root Refining Co. v. Universal Oil Products Co., supra, 
and Sangamon Valley Television Corp. v. U. S., supra. And 
in this case petitioners are clearly entitled to a hearing 
unprejudiced by the existence of the award, because the 
very nature and extent of the illegal activities of American 
and those instigated by it so compromised the proceeding 
as to make a fair hearing impossible. 

And there is no question but that American is to be held 
responsible not only for its own improper acts, but also for 
the violations of the Board’s Principles of Practice com- 
mitted by San Francisco. Starting with American’s filing 
of its motion to expedite on May 3, 1957, American has been 
the driving force behind most, if not all, ex parte activities 
earried on by other parties. The form and contents of the 
motion itself, complete with elaborate art work, were indica- 
tive of American’s intent to use it for propaganda purposes 
(J. A. 5-21). The fact that it printed 250 copies of this 
document proves that American intended widely to dis- 
tribute the document to media of communications far re- 
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moved from those necessary to a normal motion being filed 
under Rule 18 (Tr. 8852). From that point on American 
obviously was carrying out a plan which it had developed to 
insure favorable action by the Board on its motion. 

American drafted and circulated throughout the Bay 
Area forms of resolutions in support of its position and 
suggested that they be sent to members of Congress (Tr. 
7541-7544). It was Mr. Strickler of American who suggested 
to San Francisco that the City seek an ex parte conference 
with the Board to urge the merits of American’s motion and 
application and briefed the City’s representatives for their 
presentation before the Board (Tr. 6132, 6177-6185, 10291). 

Throughout this proceeding American and San Fran- 
cisco exhibited the closest possible collaboration (Tr. 5886, 
5908-5910, 7375, 7388-7389, 7391-7392, 7399, 7401, 7409-7410, 
7419, 7432-7433, 7435, 7438, 9005-9009, 9082-9086). The ex- 
tent of this collaboration is also indicated by the nature and 
amount of American’s activities in the Bay Area (Tr. 8986, 
9170-9171, 9653-9656), by the fact that, during the pendency 
of this proceeding, representatives of American made about 
40 trips to San Francisco to confer with the City about it 
(Tr. 9648), and by the fact that one of American’s repre- 
sentatives in San Francisco was characterized as the City’s 
‘‘errand boy’? in connection with its activities in this mat- 
ter (Tr. 9671). Without further cataloging the activities of 
American personnel, TWA submits that it is apparent that 
this whole campaign was organized and engineered by 
American and that it was, therefore, directly responsible for 
the exposure of the Board to incompetent ex parte matter 
submitted by others bearing exclusively on the issues in 
the case throughout its entire course. 

The law is clear that in a conspiracy to commit an illegal 
act no formal agreement is necessary. American Tobacco 
v. United States, 328 U. S. 781 (1946). The basic require- 
ment in order to hold that a conspiracy exists is to show 
concert of action between the parties. Truax v. Corrigan, 
257 U. S. 312 (1921). A person to be held as a conspirator, 
in fact, need not have committed any of the illegal acts at 
all. He need only have been involved in the planning of 
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such acts. Gebardi v. United States, 287 U.S. 112 (1932). 
The general rule is well settled that, if a conspiracy does 
exist, any act done by any of the participants in pursuance 
of the original plan and with reference to a common object 
is the act of all. In Northern Kentucky Teleph. & Teleg. 
Co., 73 F. 2d 333 (6th Cir. 1934), cert. denied, 294 U. S. 719, 
it was held that each conspirator is responsible for every- 
thing done by his fellow conspirators which follow, inci- 
dentally, as one of the probable consequences in the execu- 
tion of the common design. See, e. g., Boyd v. United States, 
142 U. S. 450 (1891). 

Few licensing proceedings in history have been of 
greater importance than the instant proceeding. The value 
of the award to American amounts to at least $12,000,000 
annually. Yet every objective observer that has analyzed 
this case—the Board in Orders Nos. H-14664 and 18027, the 
Board’s Bureau of Enforcement, Examiner Stodola and the 
Department of Justice—has been unable to find that the 
proceedings were free from substantial deviations from 
proper quasi-judicial procedures. And the reopened record 
has disclosed and confirmed most of the charges made by 
TWA and United in earlier phases of this case as to ex 
parte activity and the responsibility of American therefor. 
Under these circumstances, elemental principles of fair 
hearing to TWA and United and vindication of the Board’s 
processes require the setting aside of the instant award.* 

The Court need not be concerned over possible harm to 
the public interest from such action. TWA and United, 
two of the leading United States air carriers, are perfectly 
capable of providing all the service needed by the public. 
Both carriers are presently operating jet equipment on 
their nonstop New York-San Francisco services, and there 
is no basis for speculating that they will not continue to 
provide the best possible, and perfectly adequate, service. 


* “A history of law violations or attempts to deceive the Board 
clearly renders an applicant unfit.’? (Brief of American in Large 
Irregular Carrier Investigation, Docket No. 5132, dated July 19, 
1957.) 
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In conclusion, it is submitted that, since it does not 
appear that the traveling public would be adversely affected 
by a setting aside of the award, the public interest in the 
guarantees of a fair hearing and in assuring the integrity 
of the administrative process is controlling. Both the 
Board’s Bureau of Enforcement and the Department of 
Justice found that the record showed clear violations and 
the Bureau recommended that the Board vacate the award 
(Tr. 10076, 10078, 10143-10144). The Board, however, 
ignoring the views of the two impartial observers of this 
proceeding, has attempted to excuse, on one pretext or 
another, American’s conduct. TWA believes that the 
Board’s failure to take proper action is indefensible. 


Conclusion. 


For all the reasons hereinbefore set forth, the orders 
under review should be reversed and the award to American 
set aside. 


Respectfully submitted, 


James K. Czarmmrys, 
25 Broadway, 
New York 4, N. Y. 
Attorney for Petitioner, 
Trans World Airlines, Inc. 
Joserx M. Pavn, Jz., 
Joun S. SamveEts, 
25 Broadway, 
New York 4, N. Y. 


and 


Wasren E. Baser, 
Shoreham Building, 
Washington, D. C., 
Of Counsel. 


April 19, 1962. 
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Appendix I. 


A. Pertinent provisions of the Civil Aeronautics Act, 
52 Stat. 973, as amended. 


‘<CeRTrFIcaTE OF PUBLIC CONVENIENCE 
anp NEcEssITy 


‘¢CERTIFICATE REQUIRED 


““Szc. 401. (a) No air carrier shall engage in any air 
transportation unless there is in force a certificate issued 
by the Authority [Board] authorizing such air carrier to 
engage in such transportation: Provided, That if an air 
carrier is engaged in such transportation on the date of the 
enactment of this Act, such air carrier may continue so to 
engage between the same terminal and intermediate points 
for one hundred and twenty days after said date, and there- 
after until such time as the Authority [Board] shall pass 
upon an application for a certificate for such transporta- 
tion if within said one hundred and twenty days such air 
carrier files such application as provided herein. 


e e ° i * 
“IssuaANCE OF CERTIFICATE 


*€(d)(1) The Authority [Board] shall issue a certificate 
authorizing the whole or any part of the transportation 
covered by the application, if it finds that the applicant is 
fit, willing, and able to perform such transportation 
properly, and to conform to the provisions of this Act and 
the rules, regulations, and requirements of the Authority 
[Board] hereunder, and that such transportation is 
required by the public convenience and necessity ; otherwise 
such application shall be denied. 


e e ° e ° 
‘‘AurTHorrry To Mopiry, Susrenp, oz Revoxe 


*¢(h) The Authority [Board] upon petition or complaint 
or upon its own initiative, after notice and hearing, may 
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alter, amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and necessity so 
require, * * *. Any interested person may file with the 
Authority [Board] a protest or memorandum in support of 
or in opposition to the alteration, amendment, modification, 
suspension, or revocation of a certificate. 


e + ° o e 
‘*Conpuctr or Procreprnes 


“Sec. 1001. The Authority [Board] may conduct its 
proceedings in such manner as will be conducive to the 
proper dispatch of business and to the ends of justice. No 
member of the Authority [Board] shall participate in any 
hearing or proceeding in which he has a pecuniary interest. 
Any person may appear before the Authority [Board] and 
be heard in person or by attorney. Every vote and official 
act of the Authority [Board] shall be entered of record, and 
its proceedings shall be open to the public upon request of 
any interested party unless the Authority [Board] deter- 
mines that secrecy is requisite on grounds of national 
defense. 


a e s e 
‘Power To Taxe Evimence 


““Szo, 1004. (a) Any member or examiner of the 
Authority [Board], when duly designated by the Authority 
[Board] for such purpose, may hold hearings, sign and 
issue subpenas, administer oaths, examine witnesses, and 
receive evidence at any place in the United State desig- 
nated by the Authority [Board]. In all cases heard by an 
examiner or a single member the Authority [Board] shall 
hear or receive argument on request of either party. 


e ° e e o . e 
‘¢Joupician Review or AvuTHoriry’s Oxpers 
‘¢Onprers or AurHortry Sussecr To REvVIEw 


“Seo. 1006. (a) Any order, affirmative or negative, 
issued by the Authority under this Act, except any order in 
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respect of any foreign air carrier subject to the approval of 
the President as provided in section 801 of this Act, shall be 
subject to review by the courts of appeals of the United 
States or the United States Court of Appeals for the Dis- 
trict of Columbia upon petition, filed within sixty days after 
the entry of such order, by any person disclosing a substan- 
tial interest in such order. After the expiration of said 
sixty days a petition may be filed only by leave of court 
upon a showing of reasonable ground for failure to file the 
petition theretofore. (Amended May 24, 1949, 63 Stat. 
107.) 


* ° ° 
‘*PowEz or Court 


‘*(d) Upon transmittal of the petition to the Authority, 
the court shall have exclusive jurisdiction to affirm, modify, 
or set aside the order complained of, in whole or in part, 
and if need be, to order further proceedings by the 
Authority. Upon good cause shown, interlocutory relief 


may be granted by stay of the order or by such mandatory 
or other relief as may be appropriate: Provided, That no 
interlocutory relief may be granted except upon at least five 
days’ notice to the Authority.’’ 


B. Pertinent provisions of the Civil Aeronautics Board 
Principles of Practice. 


‘‘Princre.es oF Practice oF THE Crvm, Arronautics Boarp 


“300.1. Judicial Standards of Practice. In many 
respects the functions of the Board are similar to those of 
a court and parties to cases before it and those who repre- 
sent such parties are expected to conduct themselves with 
honor and dignity. By the same token, the members of the 
Board, and those of its employees who participate with the 
Board Members in the determination of cases upon a 
record, are expected to conduct themselves with the same 
fidelity to standards of propriety that characterize a court 
and its staff. The standing and effectiveness of the Board 
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are in direct relation to its observance, that of its staff, and 
the parties and attorneys appearing before it, of the highest 
standards of judicial and professional ethics. 


<< 300.2 Hearing Cases—Improper Influence. It is essen- 
tial in cases to be determined after notice and hearing and 
upon a record that the Board’s judicial character be recog- 
nized and protected. In such cases— 


“‘(a) It is improper thet there be any private com- 
munication on the merits of the case to a member of 
the Board or its staff or to the examiner in the case 
by any person, either in private or public life, unless 
provided for by law. 


“«(b) It is likewise improper that there be any 
private communication on the merits of a case to a 
member of the Board or to the examiner in the case by 
any members of the Board’s staff who participated in 
the hearing as witnesses or as counsel. 


“(¢) It is improper that there be any effort by any 
person interested in the case to sway the judgment of 
the Board by attempting to bring pressure or influence 
to bear upon the members of the Board or its staff, or 
that such person or any member of the Board’s staff, 
directly or indirectly, give statements to the press or 
radio, by paid advertisements or otherwise, designed 
to influence the Board’s judgment in the case.”’ 


C. Pertinent Provisions of Civil Aeronautics Board 
Rules of Practice. 


‘Parr 302—RvgEs or Practice 1x Economic PROCEEDINGS 


“Srorion 302.14—Participation in hearings by persons 
not parties. Any person, including any state, political divi- 
sion thereof, state aviation commission, or other public 
body, may appear at any hearing, other than in an enforce- 
ment proceeding, and present any evidence which is rele- 
vant to the issues. With the consent of the Examiner or the 
Board, if the hearing is held by the Board, such person 
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may also cross-examine witnesses directly. Such persons 
may also present to both the Examiner and the Board a 
written statement on the issues involved in the proceeding. 
Such statement shall conform to the requirements of these 
rules as to form, content, service, and time of filing of briefs 
to the Examiner and the Board. In addition, a representa- 
tive of any department, agency or branch of the Federal 
Government or of any state government (including a state 
aviation commission) may appear and present oral argu- 
ment in any proceeding in which argument has been 
assigned. 


* * * * * s 


‘*§302.24(j) Receipt of documents after hearing. No 
document or other writings shall be accepted for the record 
after the close of the hearing except in accordance with an 
agreement of the parties and the consent of the Examiner. 


e ° ° ° e * 


‘£§302.26 Proposed findings and conclusions before the 


Examiner or the Board. Within such limited time after 
the close of the reception of evidence fixed by the Examiner, 
any party may, upon request and under such conditions as 
the Examiner may prescribe, file for his consideration briefs 
to include proposed findings and conclusions of law which 
shall contain exact references to the record and authorities 
relied upon. The provisions of this section shall be appli- 
cable to proceedings in which the record is certified to the 
Board without the preparation of an initial or recommended 
decision by the Examiner. 


‘*§302.31 Briefs before the Board, Within such period 
after service of any initial or recommended decision of an 
Examiner or tentative decision of the Board, as may be 
fixed therein, any party to a proceeding may file a brief 
before the Board in support of his exceptions to such deci- 
sion, or in opposition to the exceptions filed by any other 
party. In cases where the Board or the Examiner is of the 
opinion that, because of the limited number of parties and 
the nature of the issues, the filing of opening, answering 
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and reply briefs will not unduly delay the proceeding and 
will assist in its proper disposition, the Board or the 
Examiner may direct that the parties file briefs at dif- 
ferent times rather than at the same time. Except by 
special permission of the Board or the Chief Examiner, 
briefs shall not exceed fifty (50) pages in length and reply 
briefs will not be received.’’ 


D. Pertinent Provisions of the Administrative Procedure 
Act, 60 Stat. 237, 5 U. S. C. §1001, et seq. 


‘¢Popric InrorMaTION 


“Seo, 3, Except to the extent that there is involved 
(1) any function of the United States requiring secrecy in 
the public interest or (2) any matter relating solely to the 
internal management of any agency— 


(a) Rutzs—Hvery agency shall separately state and 
currently publish in the Federal Register (1) descriptions 
of its central and field organization including delegations 
by the agency of final authority and the established places 
at which, and methods whereby, the public may secure infor- 
mation or make submittals or requests; (2) statements of 
the general course and method by which its functions are 
channeled and determined, including the nature and require- 
ments of all formal or informal procedures available as 
well as forms and instructions as to the scope and contents 
of all papers, reports, or examinations; and (3) substantive 
rules adopted as authorized by law and statements of gen- 
eral policy or interpretations formulated and adopted by 
the agency for the guidance of the public, but not rules 
addressed to and served upon named persons in accordance 
with law. No person shall in any manner be required to 
resort to organization or procedure not so published, 


° ° ° e ° ° 
¢ ADJUDICATION 


‘Suc. 5.(a) Noxtoz.—Persons entitled to notice of an 
agency hearing shall be timely informed of (1) the time, 
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place, and nature thereof; (2) the legal authority and juris- 
diction under which the hearing is to be held; and (3) the 
matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to 
the proceeding shall give prompt notice of issues contro- 
verted in fact or law; and in other instances agencies may 
by rule require responsive pleading. In fixing the times 
and places for hearings, due regard shall be had for the 
convenience and necessity of the parties or their repre- 
sentatives. 


‘**(b) Procepure.—The agency shall afford all interested 
parties opportpnity for (1) the submission and considera- 
tion of facts, arguments, offers of settlement, or proposals 
of adjustment where time, the nature of the proceeding, 
and the public interest permit, and (2) to the extent that 
the parties are unable so to determine any controversy by 
consent, hearing, and decision upon notice and in conformity 
with sections 7 and 8. 


a * © ° 
‘*HEARINGS 


“‘Sec. 7.(c) Evwence.—Except as statutes otherwise 
provide, the proponent of a rule or order shall have the 
burden of proof. Any oral or documentary evidence may 
be received, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant [sic] immaterial, or 
unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon considera- 
tion of the whole record or such portions thereof as may 
be cited by any party and as supported by and in accord- 
ance with the reliable, probative, and substantial evidence. 
Every party shall have the right to present his case or 
defense by oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-examination as may 
be required for a full and true disclosure of the facts. In 
rule making or determining claims for money or benefits 
or applications for initial licenses any agency may, where 
the interest of any party will not be prejudiced thereby, 


42 


adopt procedures for the submission of all or part of the 
evidence in written form. 


‘¢(a) Recorp.—The transcript of testimony and exhibits, 
together with all papers and requests filed in the proceed- 
ing, shall constitute the exclusive record for decision in 
accordance with section 8 and, upon payment of lawfully 
prescribed costs, shall be made available to the parties. 
Where any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, 
any party shall on timely request be afforded an oppor- 
tunity to show the contrary. 

° ° e e ° e 


‘* DECISIONS 


“¢Sxc. 8. In eases in which a hearing is required to be 
conducted in conformity with section 7— 


““(a) Action sy Susorprnates.—In cases in which the 
agency has not presided at the reception of the evidence, 
the officer who presided (or, in cases not subject [sic] to 


subsection (c) of section 5, any other officer or officers 
qualified to preside at hearings pursuant to section 7) shall 
initially decide the case or the agency shall require (in 
specific cases or by general rule) the entire record to be 
certified to it for initial decision. Whenever such officers 
make the initial decision and in the absence of either an 
appeal to the agency or review upon motion of the agency 
within time provided by rule, such decision shall without 
further proceedings then become the decision of the agency. 
On appeal from or review of the initial decisions of such 
officers the agency shall, except as it may limit the issues 
upon notice or by rule, have all the powers which it would 
have in making the initial decision. Whenever the agency 
makes the initial decision without having presided at the 
reception of the evidence, such officers shall first recommend 
a decision except that in rule making or determining appli- 
cations for initial licenses (1) in lieu thereof the agency 
may issue a tentative decision or any of its responsible 
officers may recommend a decision or (2) any such pro- 
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cedure may be omitted in any case in which the agency finds 
upon the record that due and timely execution of its func- 
tions imperatively and unavoidably so requires. 


“*(b) Supmrrrats anv Decrsions.—Prior to each recom- 
mended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers the 
parties shall be afforded a reasonable opportunity to submit 
for the consideration of the officers participating in such 
decisions (1) proposed findings and conclusions, or (2) 
exceptions to the decisions or recommended decisions of 
subordinate officers or to tentative agencr decisions, and 
(3) supporting reasons for such exceptions or proposed. 
findings or conclusions. The record shall show the ruling 
upon each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or tentative 
decisions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) 


the appropriate rule, order, sanction, relief, or denial 
thereof. 


“Jupiciua, Review 


‘Sec. 10. Except so far as (1) statutes preclude [sie] 
judicial review or (2) agency action is by law committed to 
agency discretion— 


‘‘(a) Rieur or Review.—Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any 
relevant statute, shall be entitled to judicial review thereof. 


““(c) Revrewaste Acts.—Every agency action made 
reviewable by statute and every final agency action for 
which there is no other adequate remedy in any court shall 
be subject to judicial review. Any preliminary, procedural, 
or intermediate agency action or ruling not directly review- 
able shall be subject to review upon the review of the final 
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agency action. Except as otherwise expressly required by 
statute, agency action otherwise final shall be final for the 
purposes of this subsection whether or not there has been 
presented or determined any application for a declaratory 
order, for any form of reconsideration, or (unless the 
agency otherwise requires by rule and provides that the 
action meanwhile shall be inoperative) for an appeal to 
superior agency authority. 


““(e) Scopz or Review.—So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provision, and determine the meaning or applica- 
bility of the terms of any agency action. It shall (A) com- 
pel agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional right, 
power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
law; (5) unsupported by substantial evidence in any case 
subject to the requirements of sections 7 and 8 or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing court. 
In making the foregoing determinations the court shall 
review the whole record or such portions thereof as may be 
cited by any party, and due account shall be taken of the 
rule of prejudicial error.’’ 
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(i) 

COUNTERSTATEMENT OF QUESTIONS PRESENTED 
In respondent's view, the dispositive questions are: | 
1. Whether the Board properly determined that the violations 
of its Principles of Practice found to have been committed by American 

and San Francisco were not of such nature as to vitiate its) proceed- 
ing or to disqualify American from receiving the award of New York-San 


Francisco nonstop operating authority. 


>. Whether the Board reasonably concluded that public] conven- 


tence and necessity standards would require selection of American 


over Northwest on the basis of comparative evaluation notwithstanding 


American's violations. 


(iii) 


INDEX 


Counterstatement of Questions Presented . 
Counterstatement of the Case 
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1. The findings of violation ...... 
2. The findings of the effect to be given 


to the violations ... 
Statutes and Regulations Involved 
Summary of Argument . 
Argument ...o.. 
Introduction . . 5 6. +. 0 » 


I. The Board's findings as to the violations 
which occurred are supported by the record. . 


II. The Board's rules were not so violated as to 
require that the Board's proceeding be vitiated 
to insure a fair hearing to the petitioners 
or to vindicate the administrative process. . || 


The Board's rules were not so violated as to 
disqualify American, either absolutely or on 
a comparative basis, from receiving the non- 
stop authorization 

Conclusion 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 15,414 and 15,415 


UNITED AIR LINES, INC., TRANS WORLD 
AIRLINES, INC., 


Petitioners, 


v. 
CIVIL AERONAUTICS BOARD, 
Respondent, 


AMERICAN AIRLINES, INC., 
CITY AND COUNTY OF SAN FRANCISCO, 


Intervenors. 


ON REPORT OF THE CIVIL AERONAUTICS 
BOARD FOLLOWING REMAND 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


When this case was earlier considered, the Court affirmed on 
its merits the Board's order awarding New York-San Francisco) non- 


stop authority to American Airlines. United Air Lines, et al. Ve 


Civil Aeronautics Board, 108 U.S. App. D.C. 220, 281 F. 2d 58 (1960). 


It remanded the case to the Board, however, for a hearing and deter- 


Mination of "the relevant facts on the question of whether the Board's 


Pate See 
rules were so violated as to require a setting aside of the order 
on review" (United Air Lines, supra, 281 F. 2d at p. 58). This 
action was in response to allegations by the petitioners of ex parte 
communications and efforts to bring influence to bear on the Board; 


the Board's findings that some violations by American and San Fran- 


cisco were shown thereby; and the Court's conclusion that the Board 


should "conduct a further inquiry into the allegations concerning 
the actions of American and its responsibility for the actions of 


others in veers therewith (United Air Lines, supra, 281 F. 2d 
1 
at p. 58). The violations claimed to have occurred were said by 


the petitioners to be reflected by correspondence in the dockets of 
the Board proceeding here involved, and by the public transcript of 
a conference between Board Members and representatives of San Fran- 


cisco prior to the setting down for hearing of American's application. 


1/ ss disclosed by the Court's opinion and by the Board's Order 
E-14664 (J.A. 944), the Board had treated petitioners' allegations as 
if on demurrer, finding some violations by American and San Francisco 
but no vitiating or disqualifying ones. 


The reference "J.A." is to the prior Joint Appendix herein. 
References "Tr." are’to the supplemental joint appendix to the 
instant briefs. 


2/ The transcript of this conference appears at J.A. 973-986. 
The various communications received by the Board appear at J.A. 23- 
253 41-463 72-903 92-953 101-410. Some of these also appear as part 
of the exhibits produced by the Bureau of Enforcement (see Tr. 9099, 
9105, 9152, 9163). For the most part, these communications were 
placed in the correspondence portion of the Board dockets involved 
(as opposed to the docket proper), pursuant to the established Board 
practice of placing all commmications relating to a given case in 
the public files. 


=3u6 
The Board reopened its proceeding as directed by the Court 
(Order E-15342, Tr. 5499-5501), and voluminous evidentiary hearings 
followed with the Board's Bureau of Enforcement developing the 
facts. The reopened proceeding did not reveal "any significant 


communications to the Board which were not duly filed in the pub- 


lic correspondence dockets of the nonstop proceeding" (Tr. 10281- 
| 


10282). The Board's examiner, and subsequently the Board, ¢oncluded 
on the basis of findings hereinafter detailed that there were no 
grounds for vitiating the Board's proceeding, and that the violations 
found to have been committed by or imputable to American did not dis- 
qualify it (Tr. 10277, 10307). The Board further found that such 
violations would not warrant the selection of Northwest (the other 
applicant) over American for nonstop authority, since American al- 
ready served between New York and San Francisco and Northwest did not, 
and the selection of Northwest would have placed a fourth carrier in 
the market (Tr. 10307-10308). | 
It is conceded that any violations which occurred were jcommit- 
ted by American and San Francisco (TWA Br., p. 63 United Br., pp.- 3, 
11). The contentions before the Board concerning such violations 
and their effect turned in substantial part on questions as jto the 
scope and applicability of the Board's Principles of Practice in 


3/ The participants included the Department of Justice jin an 


amicus capacity, and Northwest Airlines, the other applicant for 
nonstop authority. The contribution of these petitioners to the 
reopened proceeding consisted of one exhibit by TWA (Tr. 9219) and 
cross-examination of witnesses. 
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relation to various stages of its proceeding, and distinctions 
between commmnications on the "merits" of American's application 
and procedural phases of the case. Accordingly, we here delineate 
the principal activities involved in relation to various stages of 


the over-all proceeding, as did the Board's hearing examiner. 


A. The activities of American and San Francisco 
1. The period August, 1956-June 26, 1957 

This period marks the interval between American's decision to 
attempt to obtain a hearing on its application for nonstop authority, 
and the Board's initial denial of its request for expedited hearing. 
The activities involved for this period are summarized at Tr. 10332 
to Tr. 10363 in those portions of the examiner's report adopted by 
the Board. 

In brief, the Board in 1955 in its Denver Service Case had 
denied an application by American for New York-San Francisco nonstop 
authority, to the dissatisfaction of both American and San Francisco. 
After some preliminary discussions among company personnel, American 
determined in February, 1957 to attempt to activate a new nonstop 


proceeding, and it then had pending before the Board an application 


(Docket 59013) which it had filed in 1953 which encompassed, inter 


alia, a request for New York-San Francisco nonstop authority (Tr. 10332). 
American's representatives contacted the chairman of the Public Utili- 
ties Commission of San Francisco (which operates the city's airport and 


otherwise participates on its behalf in matters relating. to aviation), 


= 5< 
the Mayor and the City Attorney's Office, urging San Francisco to 
file a motion for severance of the portion of the American applica- 
tion seeking New York-San Francisco nonstop authority and nl 
expedited hearing thereon (Tr. 10334). Also, American requested 
the city officials to indicate a preference for American as) the 


third nonstop carrier. Their requests were refused; the city pre- 


| 
ferring that American file the application and indicating that it 


would support a third carrier but not necessarily American 
(Tr. 10335-10336). On May 3, 1957, American filed its motion for 
severance and expedited hearing (Tr. 10337, J.a. 4). 
Thereafter, the Public Utilities Commission held a meeting to 
determine whether it should support American's motion for immediate 
hearing. Representatives of United and TWA attended and argued 
against such action, and American's representative argued for sup- 
port (Tr. 10337). The determination was to support the motion; 
a resolution to that effect was adopted and filed with the Board 
(J.A. 240); and copies were sent to Congressmen, Senators, and 
civic organizations seeking similar support. Mayor Christopher 
and the Chairman of the PUC "each did what he could to solidit 
support for an early hearing," and this included contacts with 


members of Congress and "everyone else in the Bay area who had 


2/ The record discloses that representatives of the peti- 


tioners appeared before several civic groups in opposition to 
supporting resolutions, and also informally discussed the natter 
with civic leaders (Tr. 10343, 10348). 


yee 


a vitel interest in the airport” (Tr. 10400-10401). The San Fran- 


cisco City Attorney's Office wrote to the representatives of 
adjacent counties asking them to pass supporting resolutions and 
to transmit them to their representatives in Congress and the Board 
(Tr. 10342), and there was close contact between the city officials 
and American's representatives, with American supplying information 
to the city (Tr. 10296, 10411, 10414, 10446). 

American's personnel also actively solicited support in the 
area, contacting travel agents, chambers of commerce, civic leaders, 
etc., and urging supporting letters and resolutions to Congressmen 
and the Board (Tr. 10345-10346). There were contacts with the 
press, a “memorandum to editors" prepared by American's public 
relations officer, and favorable editorial comment in the San Fran- 
cisco area (Tr. '10355-10359). The Washington office of American, 
through its legislative representative, contacted Congressmen from 
California, New York, and New Jersey, leaving with them copies of 
American's motion (Tr. 10340). In sum, during this period, as the 
Board found (Tr. 10287), "American put forth aggressive efforts to 
enlist all available support for an early hearing on its application," 
and San Francisco did the same (Tr. 10293-10294). 

The Board denied the motion for an expedited hearing on June 26, 
1957 (J.A. 90),\ but directed its staff to study and report to it by 
December 1, 1957 as to the public need for an early hearing on the 


issue of nonstop service. Between February and June 26, 1957, numerous 


Suhes 
resolutions urging hearing on the matter (many of which endorsed 


American as the carrier) had been forwarded to.the Board. | These 


included resolutions from chambers of commerce or similar organi- 
6 


zations, municipal and county groups, and the California 
legislature (J.A. 339). The governor (J.A. 221) and lieutenant 


governor (J.A. 206) of the state also forwarded letters requesting 
an early hearing, and there were several letters from Mayor 


Christopher which included, among other things, copies of various 
civic resolutions and newspaper clippings (J.A. 75, 101, 110, 229, 
254-270, 290, 334). There likewise were letters from various 
members of Congress indicating a desire that the Board grant an 
early hearing on the nonstop application, or an interest in or 


desire for information on the matter, or referring to or enclosing 


5/ Burlingame (J.A. 82); Belmont (J.A. 24); Vallejo (J.A. 25); 
Richmond (J.A- 92, 369); Hayward (J.A. 85, 316); Alameda (J.A. 84, 
286); San Leandro (J.A. 87, 333); Sacramento (J.A. 200, 293); Sunny- 
vale (J.A. 201); San Francisco (J.A. 226); San Francisco Labor 
Council (J.A. 207); San Rafael (J.A. 23, 237)3 Stockton (JLA. 223); 
Oakland (J.A. 227); Downtown Association of San Francisco (J.A. 230); 
Mill Valley (J.A. 250, 291); San Jose (J.A. 252); Berkeley} Manufac- 
turers Association (J.A. 308); San Carlos (J.A. 312); Millbrae 
(J.-A. 314); San Mateo (J.A. 374); Palo Alto (J.A. 313); Washington 
Township Industries (J.A. 328); and Redwood (J.A. 388). 


6/ Stockton City Council (J.A. 79); Board of Supervisors, San 
Joaquin County (J.A. 81); Board of Supervisors, San Francisco 
(J.A. 209, 235); County of Sonoma (J.A. 231); County of Napa (J.A. 
72); County of Solano (J.A. 233); City of San Jose (J.A. 238, 292); 
County of Marin (J.A. 238); County of Yolo (J.A. 244)3 County of 
Santa Cruz (J.A. 246, 302); County of Santa Clara (J.A. 304); Port 
of New York Authority (J.A. 43); County of Alameda (J.A. 41); City 
of Hayward (J.A. 89, 367). 
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constituents' letters. A few communications in like vein were 
received from travel agents (J.A. 78, 198, 204, 217). The Board's 
findings were that the commmnications received during this period 


accounted for some 262 (221 of correspondence and 41 of newspaper 


clippings) pages of the total of more than 400 pages of corre- 


spondence received relating to the case and, in all, that "77 


separate significant comminications were received during this 
period from the Mayor of San Francisco, from numerous Members 

of Congress, from State and city officials, chambers of commerce, 
and other community organizations, as well as from certain private 


individuals." (Tr. 10362.) 


7/ Those received prior to or around the initial denial of 
American's motion on June 26, 1957 were from the following 
Congressmen: 


Congressman Shelley (J.A. 103-104, 277); Congressman 
Maillard (J.A. 211); Senator Kuchel (J.A. 213, 285, 319); 
Congressman Scudder (J.A. 215); Congressman Baldwin 
(J.A. 217)3) Senator Knowland (J.A. 223); Congressman Allen 
(J.A. 274)$! Congressman Moss (J.A. 280); Congressman 
Younger (J.A. 282); Congressman McFall (J.A. 307)3 Con- 
gressman Smith (J.A. 311); Congressman Teague (J.A. 312); 
Congressman Lipscomb (J.A. 353); Congressman Hillings 
(J.A. 359)3' Senator Ives (J.A. 288); Congressman Kean 
(J.-A. 327)3| Senator Javits (J.A. 340); Congressman Ray 
(J.A. 346)3| Congressman Becker (J.A. 348); Congressman 
Canfield (J.A. 351); Congressman Gwinn (J.A. 355)3 Con- 
gressman Fino (J.A. 357); Congressman Latham (J.A. 363); 
Mrs. St. George (J.A. 365); Congressman Osmers (J.A. 367); 
Congressman| Bosch (J.A. 372)3 Congressman Coudert (J.A. 
374); Senators Case and Smith (J.A. 342). 


mois 

2. The period June 27, 1957-January 13, 1958 

This is the period intervening between the Board's denial of 
American's application for an expedited proceeding (J.A. 90), and 
the date of the Board's order (J.A. 97-98) assigning the nonstop 
matter for hearing. The activities for this period are set forth 

in certain portions of the examiner's report adopted by the Board 

(Tr. 10363-10374) . 
By letter to the Board dated July 3, 1957, Mayor Christopher 

had expressed concern over the Board's denial of American's motion 


(J.A. 379). That letter was returned by the Chairman to him with 
| 
advice that this in effect was a petition for reconsideratio: 
which should be filed and served in accordance with the Board's 


rules (J.A. 378), and this was done. Thereafter, some 16 additional 


| 
communications were received by the Board during this period 


(Tr. 10365), 14 of which were from Congressmen along the lines of 
those earlier See Another was a routine referral note to 
the Board from Sherman Adams enclosing a communication from [the 
Chairman of San Francisco Mayor's Committee with an appended "fact 


sheet," which latter document had been prepared jointly by personnel 


8/ Congressman Younger (J.A. 389); Congressman Maillard 
(J.A. 386); Senator Knowland (J.A. 390); Senator Kuchel (J. A. 
392); Congressman Shelley (J.A. 111, 112, 394); Congressman | 
Gubser (J.A. 400); Congressman Teague (J.A. 402); Congressman 
Moss (J.A. 406); Congressman Allen (J.A. 408); Congressman 
Sheppard (J.A. 410); Congressman Baldwin (J.A. 404); and 
Senator Pastore (J.A. 377). 


10> 
of American Airlines and the City Attorney's Office (J.A. 395- 
398). The other was from the Redwood Chamber of Commerce urging 
an expedited hearing on the nonstop question (J.A. 388). In all, 
this period accounted for about 44 more pages of the correspondence 
section of the dockets. 


Also during this period, C. R. Smith, the president of Ameri- 


can, spoke on November 4, 1957 to a luncheon group assembled in 


San Francisco by American composed of city officials, members of 
the press, and business leaders. He there mentioned American's 
plans to introduce jet aircraft on its Los Angeles~New York non- 
stop flights, and indicated that, unless its application was 
granted, San Francisco could expect Los Angeles to receive jet 
service in advance of that which would be provided to San Fran- 
cisco (Tr. 10367-10369). At some point during or after this 
luncheon, Mr. Smith also appears to have stated that San Francisco 
should press its efforts for a hearing on the nonstop matter 
because "you have to keep hammering . . . if you want to get 
anywhere" (Tr. 10369). 

There was a conference between the Board Members and San 
Francisco representatives held in Washington on December 2, 1957 
(J.A. 973-986) .' The suggestion for holding such conference had 
been made by an American employee to a city official (Ir. 10290), 


9/ This sheet also was transmitted to the Board by other 
sources (J.A. 408). 


ab ee 


| 
and, prior to the conference, the city temporarily transferred its 


Sacramento lobbyist to Washington for the purpose of interviewing 
the New York and California members of Congress who might be inter- 
ested in the third carrier principle (Tr. 10370). One member of 
the San Francisco delegation had stated in a newspaper interview 
that the Board would have to be "pressured" if San Francisco were 
to obtain its goal (Tr. 10370). An examination of the publi 
transcript of this conference (J.A. 975, 978) demonstrates 
the delegation was rebuked for this statement, received a c 
reception, and was restricted to a discussion of the city's 
transportation needs. 

On January 13, 1958, the Board by Order E-12103 (J.A. 
directed that American's application for nonstop service be set 
down for expeditious hearing. Chairman Durfee and Member Denny 
dissented from this action (J.A. 99-100). After the Board | 
announced its decision, officials of American Songeatulieved San 
Francisco officials for their efforts, and, in turn, the San Fran- 
cisco officials in press interviews attributed the favorable deci- 
sion mainly to the efforts of the Senators, Congressmen, state 
political leaders, chambers of commerce, and civic associations 


(Tr. 10373). 


Pane 


3. The period January 14, 1958-March 9, 1959 


This is the period between the Board's order setting the non- 


stop matter for hearing and the issuance of the examiner's initial 


decision. The activities are set forth at Tr. 10374 to Tr. 10388 
of the portions! of the examiner's report adopted by the Board. 
During this period, American issued three press releases or 
memoranda to editors (Tr. 9032, 9034, 9062; 10377-10378). It 
continued to cooperate with the city officials. An official of 
American also wrote a letter to an influential citizen of San 
Francisco criticizing the Board for delays which were said to 
have occurred in the case (Tr. 8978-8979; 10385). Also, on the 
general question of delay, the Board's hearing examiner had ini- 
tially scheduled public hearings to begin on July 8, 1958, and 
it was necessary that this date be postponed until July 30, 1958. 
Mayor Christopher addressed a telegram to the Board expressing 
concern over this delay (J.A. 114), and copies were sent to the 
California congressional delegation. Some of them requested 
explanations from the Board (J.A. 114, 123, 125), and there was 
editorial criticism in the San Francisco press with respect to 
this matter to which American may have contributed (Tr. 8988-8989; 
10381-10382). In all, this period accounted for about 30 more 
pages of the approximate remaining 100 pages in the public corres-— 


pondence file (Tr. 10375-10376). Twelve communications from 
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members of Congress were included, and one of them enclosed a 


10/ 
communication from a travel agent. 


4. The period March 10, 1959-September 2, 1959 


This is the period between the examiner's initial decision 
recommending nonstop authority to American and the Board's| Order 
E-14412 (Tr. 10320) making that award. The activities are|summa- 
rized at Tr. 10388 to Tr. 10397 of the portions of the examiner's 
report adopted by the Board. 


For the most part, the activities of American and San| Fran- 


cisco during this period were directed to soliciting jenbeuueen 


support before the Board pursuant to its Rule 14 (which then per- 
mitted Congressmen to appear in argument or file supporting state- 
ments). One press release was issued by American during this period 
(Tr. 9069), and American apprised members of Congress from! Califor- 
nia and New York of oral argument before the Board in the hope that 
such members would appear or submit written statements. American 


sales representatives also requested some of their accounts (including 


10/ These communications are summarized in the mun 


report (Tr. 10375-10376). They were from the following individuals, 
and dealt principally with a desire that the proceeding be|expedited: 


Congressman Shelley (J.A. 111, 112); Senator Knowland 
(J.A. 115); Congressman Maillard (J.A. 122); Congressman 
Clem Miller (J.A. 132); Congressman Younger (J.A. 134); 
Congressman Johnson (J.A. 135); Congressman Cohelan (J. A. 
137); Congressman George Miller (J.A. 140); Senator Engle 
(J.-A. 136); Senator Kuchel (J.A. 125); and Senator Case 
enclosed one from a travel agency (Ronna Travel Agency) 
(J.A. 141). 


tes 
travel agents) to write their Congressmen to appear and support the 
carrier. There were some 20 communications received by the Board 
during this period, which are again summarized in the examiner's 
report (Tr. 10390-10391). These included commmications from 
Congressmen asking that their statements be received under Rule 14, 
congressional transmittals to the Board of statements from travel 
agents requesting the members of Congress to support ee 
and copies of a resolution from the California legislature favor- 
ing a third New York-San Francisco nonstop eee 

In addition to the so-called "Rule 14" letters and statements, 
16 members of the Congress personally appeared at the argument or 
had statements read into the record on their behalf (Tr. 10388- 


10389) . 


B. The Board's findings 
1. The findings of violation 

The Board's Rules of Practice in force during the course of its 
proceeding included Rule 14 (infra, p. 55), which permitted any per- 
son to appear and present evidence in a proceeding and thereafter to 

li/ Senator Engle (J.A. 155); Senator Kuchel (J.A. 158); 
Congressman Moss (J.A. 160); Mrs. St. George (J.A. 163); Congressman 
O'Brien (J.A. 165); Congressman Osmers (J.A. 168); Congressman 
Anfuso (J.-A. 173); Senators Javits and Keating (J.A. 176); Congress— 


man Sisk (J.A. 185); Congressman Celler (Tr. 4490); Congressman Bosch 
(Tr. 4488); and Congressman Healey (Tr. 4491). 


12/ This same resolution was forwarded without comment to the 
Board from the White House (J.A. 180-182). 
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| 
file written statements conforming to the requirements for briefs. 
Additionally, representatives of either the federal or a state 


government could appear and present oral argument to the Board. 


| 
Sections 401(c) and (g) of the Act (infra, pp. 41-3) provide that, 


with respect to new certificate applications or applications for 


amendment of existing ones, "any interested person may file jwith 
the Board a protest or memorandum" in opposition or support, The 
Board's Principles of Practice (infra, pp. 45-l7, i.e., its “Code 
of Ethics" in relation to practice before it) generally called for 
observance of judicial standards, precluded private communi¢ations 
to the Board or its staff "on the merits" in cases required|to be 
decided on a record, and specified that it was improper for | persons 
interested in such cases "to bring pressure or influence to| bear 
upon the members of the Board or its staff." | 
The Board found that its Rules of Practice (as distinguished 
from its Principles of Practice) had not been violated by American 
or San Francisco in that such rules had no application to "informal 
communications to the Board by nonparties which have no standing 
as a part of the record and are not considered by the Board|in the 
adjudicatory process" (Tr. waste noah The Board teak, how- 


ever, that there had been violations of its Principles of Practice 
| 


13/ TWA had argued that any communication not specifically 


provided for in the Board's Rules of Practice was necessarily in 

violation of such rules. The Board disagreed (Tr. 10281), stating 

that the statute (Sections 401(c) and (g)) permitted third persons 
(footnote continued) 
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by American and San Francisco "each individually and on its own" 
(Tr. 10296), and that San Francisco's improper activities were not 
imputable to American except that both shared responsibility for 
the actions leading to the conference with the Board of December 2, 
1957 (Tr. 10296-10297). The Board interpreted its "Principles" as 
applying not only to the merits of a case set down for hearing but 
also to an application pending before the Board and to efforts to 
obtain an expedited hearing thereon (Tr. 10285, 10289; see, also, 
J.A. 951 where the Board had so interpreted them in its prior order 
on reconsideration in this case). 

Under thisi view, the Board held (Tr. 10291) that American and 
San Francisco had conducted campaigns intended to generate "extra- 
record influence and pressures on the Board," and so had violated 
Section 2(c) of the Principles of Practice (infra, p.6 Tad While 
the bulk of these activities were in relation to the motion to 
expedite, the Board found some continuation of them after the matter 


had been set for hearing. As to American (Tr. 10288), these 


to file documents with the Board in certificate cases, and that 
it had not implemented these provisions beyond specifying in 
Rule 14 the types of commmnications which would comprise a part 
of the record. | The so-called "Rule 14" communications were found 
to conform to the requirements of that rule as interpreted and 
applied by the Board, and the Board found no impropriety in the 
solicitation of congressional appearances pursuant to Rule 14 
(Tr. 10293). 


14/ The Board also found that San Francisco had addressed 
ex parte communications to the Board, but that American had not 
(tr. 10294). 


reins 
“activities after the case was activated consisted in some 
continuation of its press activities . .. 3 in at least 
three contacts with travel agents, which do not appear |to 
have been clearly restricted to the then wholly proper 
action of soliciting support for Congressional appearances 
at oral argument; and in at least one Congressional contact 
which was evidently not limited to solicitation for oral 
argument." 
The mentioned press activities appear to have consisted of the issu- 
ance of four press releases by American after activation of |the 
proceeding (Tr. 10300), and a luncheon of June 25, 1958 for |newspaper 
officials (Tr. 10367-10369). As the Board noted (Tr. 10300), "the 
preponderance of American's press activities took place prior to the 
time the case was set down for hearing and sharply diminished there- 
after." 
2. The findings of the effect to be given 
to the violations 
The Board pointed out that "there is here no evidence or alle- 
gation of venality; no personal misconduct of a Member or the staff; 
no conscious bias; no wrongdoing on the part of third persons; no 
covert approaches or clandestine meetings between any party jand any 
staff member, Examiner, or Board Member and no corrupt tampering of 


the adjudicatory process of a type condemned by the courts" 


(Tr. 10302). Accordingly, it concluded that there was no basis for 


vitiating its proceeding on grounds that the petitioners had been 


denied a fair hearing. On the contrary, the Board noted (Tr. 10303) 
that this Court had heretofore affirmed the Board's award in terms 


of substantial evidence; that the Board had previously rejected the 


oa oer 
suggestion that the activities might conceivably have affected some 
Member's decision; that the communications involved were of the 
type ordinarily not seen by the Board Members; that most of them 
were addressed to the then Chairman; and that their lack of influ- 
ence was self-evident by his action in dissenting from the award 
to American. Likewise, the Board found that vitiation of the 
proceeding was not required "to vindicate the Board's processes" 
and to discourage future improper activities (Tr. 10306). Rather, 
said the Board, it had now corrected the deficiencies in its Rules 
and Principles of Practice heretofore noted in its earlier order 


finding that the award should not be set aside (J.A. 9), and that 


these amended rules represented "the appropriate vehicle for deter- 


15/ 


ring the recurrence of any similar problems" (Tr. 10306). 


fre The amendments adopted by the Board and set forth (infra, 
pp. 47-54, 58-62) involve modification of Section 300.2 of its 
Principles of Practice and Section 302.14 of its Rules of Practice 
in Economic Proceedings. The amendments make it clear that the 
Board's Principles are applicable to all applications or petitions 
which can only be granted after notice and hearing from the date of 
their filing. Written or oral ex parte communications to the Board 
or its staff on'any substantive or procedural issue are prohibited 
and, if made, are placed in the correspondence file of the case, 
made available for public inspection, and disregarded for all pur- 
poses by the Board and its staff (300.2(a)). All requests for 
expedition of pending applications are defined to be communications 
on the merits and must be made by motion by a party or if not a 
party the correspondence must be served on all the parties con- 
sistently with Rule 302.1) (300.2(b)). Furthermore, it is made 
improper to solicit communications to the Board other than those 
authorized by its Rule 302.1) and Rule 302.15, and any party 
soliciting such! commnications must call the attention of the 
person whose support they seek to the rules (300.2(e)). By 
deleting subsection (c) of Rule 302.1), it has been so amended 
as to exclude Congressmen from appearing before the Board at oral 
argument. However, the Board stated in connection with its action 
that it did so because the appearances of Congressmen at oral argu- 
ment are in its opinion umnecessary because under Rule 1), Congress- 
men can still appear before the examiner or submit written statements 
to him before the record is closed (302.1)(b)). 
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Similarly, the Board found that the violations did not disqualify 
American from receiving the award, either on an absolute or comparative 
basis (Tr. 10306, 10308, 10309-10310). The Board found, as previously 
noted, that the bulk of the violations had occurred in relation to the 
efforts to obtain an expedited hearing on the nonstop question and 


prior to the activation of its proceeding. While concluding that its 


Principles of Practice were applicable at this phase of the proceeding, 
| 


the Board also found that this point was not so clear as to make unrea- 
sonable American's assumption that the principles applied orly to mat- 
ters set down for hearing (Tr. 10305, 10307-10308). The Board also 
noted that the extent to which persons could provide information to 
the press was by no means clear (Tr. 10299). It found thet lineeteen 
had diminished its activities after the activation of the case, and 
that while some of its subsequent activities were objectionable, "they 
were essentially of a minor nature and none of them, including the 
press efforts, represented either an extensive or intensive jeffort to 
sway the Board's judgment” (Tr. 10299). 
On the matter of comparative consideration, the Board noted that 
it did not deem itself to be required under the Court's mandate to set 
aside the award to American and to re-evaluate the comparative quali- 
fications of American and Northwest (Tr. 10307). The Board went on to 
find, however, that further proceedings looking toward comparative re- 
evaluation would serve no useful purpose since American's a cuaihons 


were not sufficiently weighty to require Northwest's selection over 


American in the light of the public interest criteria applicable to 
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route awards. American already was operating between New York and 
San Francisco, and the selection of Northwest would have placed a 
fourth carrier in these markets in circumstances in which the public 
convenience and necessity did not require that result (Tr. 10307- 
16/ 

10308). 

Member Gillilland concurred (Tr. 10311-10315) in the Board's 


findings, agreeing that American's activities had not been such as to 


warrant a setting aside of the award. He added his doubt of whether 
"disqualification is a proper penalty” to impose for nonconformity to 
procedural regulations in the light of the public interest considera— 
tions relating to the certification of air routes, and suggested that 
a more appropriate method of dealing with such violations might be 
statutory penalties directly applicable to the individuals who violate 


the rules. 


STATUTES AND REGULATIONS INVOLVED 
The provisions of the Federal Aviation Act and the Board regula-~ 
tions principally involved are set forth in the appendices, infra, 
pp. 1 to 62. Other such provisions are cited or quoted at their 


appropriate place in the text of this brief. 


16/ The Department of Justice did not contend before the Board 


that American was disqualified but rather that American should be 
assessed a comparative demerit for any violations found to have 
occurred. See the Department's brief which TWA has caused to be 
printed in the Joint Appendix (Tr. 10075-10081). The Board in ef- 
fect compared American and Northwest in the light of American's 
violations, and thus in substance took the action which the Depart- 
ment had suggested. 


The Board found that the activities of American and San 
Francisco violated its Principles of Practice, which in general 
prohibit pressure tactics and ex parte communications designed to 
influence it or sway its judgment. While TWA asserts that the Board 


likewise should have found that these activities resulted in viola- 


| 
tions of the Rules of Practice, the contention is of no significance 


since the real question is whether the conduct involved was| of such 
nature as to require a vitiation of the proceeding or disqualifica- 
tion of American. Nonetheless, the Board correctly found that its 
rules of practice were not violated. While such rules do npt 
expressly authorize the communications here received from third 
persons, the Board correctly pointed out that they are authorized 
by Sections 01(c) and (g) of the Federal Aviation Act, and! that its 
rules of practice extended only to matters received for thel record. 
Here, the communications were not so received, and the Board was not 
required to characterize the persons who sent them as being in 
violation of its rules. | 

Similarly, the Board did not err in failing to impute ‘all of 
San Francisco's activities to American. The record discloses that 
San Francisco aggressively sought to obtain a third nonstop carrier 
in its own way, and cooperated with American only because such 


| 
cooperation served the city's purposes. American obviously could 


- 22. 
not control or dictate the activities of the San Francisco and other 
public officials, or the press. In these circumstances, the Board 
properly found that only the December 2, 1957 conference which 
American suggested San Francisco should hold with the Board was 
imputable to American. 
LE 
There is no basis for vitiating the Board's proceeding on 
grounds that petitioners were deprived of a fair hearing. The record 
is free of any suggestion of venality or corruption on the part of 
anyone, or of ahy corrupt tampering with the administrative process. 
The Board pointed out that the communications to it were the kind 
commonly received in route proceedings, that congressional support 
for increased air services to constituents was the normal assumption, 
and that the communications did not affect its decision. Indeed, 


petitioners rely primarily on the possibility of unconscious 


influence. But as pointed out in Shaugnessey v. Accardi, 349 U.S. 


280, 283 (1955), assertions of unconscious influence are purely 
speculative and of no legal moment. 

Similarly,' vitiation is not required to vindicate the integrity 
of the administrative process. This case is unlike the ones involving 
the Federal Communications Commission where there was either corrupt 
tampering with the administrative process or personal approaches to 
the Commissioners. The Board's determination that clarification of 
its rules, rather than a setting aside of the route award to American, 


would best vindicate the administrative process was proper. 
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III 
We submit that the Board properly found that American's conduct 
did not justify disqualifying the carrier, either absolutely or on a 
comparative basis. There were various ambiguities in the Board's 
rules, and there is considerable divergence in opinion as to the 
time and extent to which communications may be directed to ladminis- 
trative agencies. The bulk of the activity here involved was in 
relation to American's motion to expedite the hearing, and American's 
view was not unreasonable that the Principles of Practice Had no 
application at that time. The activities were sharply diminished 
after the case had been activated, and were minor in nature. Jn 


these circumstances, disqualification of the carrier was not required. 


Neither did the violations require the selection of Northwest 
| 


over American. American already had one-stop authority which could 
not be terminated, and the public convenience and necessity required 
only three operations. Granting Northwest's application, therefore, 
would put four carriers in a market which only required three. Neither 
this result nor the alternative of denying the public the benefit of a 
third nonstop service would be appropriate in the circumstances here 


presented. 


ses 
ARGUMENT 
Introduction 
The petitioners, and particularly TWA, attempt to portray a 
conspiracy between American and San Francisco pursuant to which these 


parties manipulated persons of national prominence and the press to 


bring pressure and influence to bear upon the Board to force a deci- 


sion favorable to American, and an unwarranted condonation by the 
Board of this conspiracy. Despite their efforts, however, they are 
forced to concede that no Board or staff member was consciously 
biased; that there was no-venality or corruption on the part of 
anyone; that there was no conscious impropriety on the part of any 
third person involved; and that there was no corrupt tampering with 
the Board's adjudicatory process (Tr. 7593-7597; 10302). True, there 
were violations by American and San Francisco, but, as we show, these 
were not condoned in the sense in which the petitioners contend. 
Rather, the situation was one in which the Board found that the 
violations were not of such character as to warrant a vitiation of 
its proceeding or a disqualification of American. We subsequently 
show that the Board correctly determined the character of the con- 
duct involved, and correctly concluded that it did not warrant a 


setting aside of its order. 


aie 2 
I, The Board's findings as to the violations which 


occurred are supported by the record 

TWA asserts that the Board erred (1) in not finding violations of 
its Rules of Practice as well as its Principles of Practice; (2) in 
not finding American to be responsible for San Francisco's) violations; 
and (3) in not finding more improper conduct than it did. | 

As to the Rules of Practice, the contention, as nvbaa ty the 
Board (Tr. 10280), appears to be that since the communications from 
third persons did not fall within the scope of the Board's| rules, 
they must necessarily have been in violation of those See But 
as the Board also pointed out (Tr. 10281), Sections hor(e)| and (g) of 
the statute (infra, pp. 1, 42) confer a right in interested| persons 
to file communications with the Board, and it can hardly PP said 
that the exercise of this right constitutes a violation. Moreover, 
whether the Board should have promulgated rules governing these sub- 
missions, or for that matter, whether its finding of no violation of 


| 
the Rules of Practice is in error, is of no real moment here. The 


question is whether the conduct of American and San Francisco was 
such as to require a setting aside of the Board's order ani not how 
many technical violations may have occurred. | 

With respect to the contention that American should have been 


| 
charged with the violations of San Francisco and all the communications 
| 

17/7 TWA asserts not only a violation of Rule 1) in this respect 
(Br., p- 17), but also (p. 28) violations of Rules2)(j), 26 and 31 
(infra, p. 57). These latter assertions of violation appear to also 
rest on the erroneous view that the Board accepted the letters asa 
part of the record or as briefs or proposed findings. | 
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concerning the case, TWA again would have the Court believe that San 
Francisco would not have aggressively pursued the question of a third 
nonstop operation but for the prodding and urging of American, and 
that there would have been no public interest evidenced in the non- 
stop matter but for American's actions. But the record shows that 
San Francisco was no mere pawn in this matter. It afforded a hearing 
to American, United, and TWA before determining to support American 
(Tr. 10337), and after that determination was made, pursued its own 
course. That was the direct testimony of the Chairman of the San 
Francisco Public Utilities Commission (Tr. 7381, 7386, 7388, 732). 


Not only is there no reason for not crediting the testimony, but it 
18/ 
is borne out by other testimony. True, San Francisco availed 


itself of American's services on occasion and cooperated with American 


in its activities both on and off the record. But cooperation goa 
19 


normal situation where civic and air carrier interests coincide. 


10/ Thus, Mayor Christopher of San Francisco stated that he 
was not at all interested in American Airlines. All he and the 
city wanted was a third nonstop carrier (Tr. 7474). These state- 
ments are reiterations of what two other San Francisco officials 
said was their purpose in supporting American's motion to expedite. 
Chairman Martin of the San Francisco Public Utilities Commission 
(Tr. 7381) and Member of the Board of Supervisors, McCarthy (Tr. 
7266). Ome of the city's delegates to the December 2, 1957 con- 
ference before the Board testified that all he wanted was a third 
nonstop carrier for the city, and that he was not interested in 
American Airlines (Tr. 7239). 


19/ Mr. Shipley, a vice-president of American, testified that 
it is the common practice among airlines in route cases to work 
with the communities involved, furnish them data, and assist them 
if requested to do so in the preparation of their briefs and 
pleadings (Tr. 6435). See, also, the testimony of Mr. Martin to 
the same effect (Tr. 7388). 


Sy ae 
It is manifest from the viewpoint of common sense that American was 
not in any position to dictate to or control the officials of the 
City of San Francisco or those of its civic associations, \chamber 
of commerce, nor the city's representatives in Congress and the state 
legislature. Similarly, there is no scintilla of proof in this record 
at all that American (or the City of San Francisco, for that matter) 
could dictate to the San Francisco newspapers what editorials they 
would write or news items they would publish. The short of the matter 
is that San Francisco's officials and representatives are aggressive 
individuals who seek the maximum in air services to their community 


and who may be expected to cooperate with any person whose! proposals 


‘ 
are in furtherance of that goal. As Mayor Christopher stated (Tr. 


74,90) s 


"It is my policy as the Mayor of San Francisco to 
do all I can to further the interest of my city. Whether 
it is getting a baseball team or getting a new airline 
route or whatever it is we are seeking, we seek the support 
of our surrounding Congressmen and public officials."| 20/ 


While petitioners generally suggest that the Board should have 
found more improper conduct than it did, the specific compaint in 
this area seems to be that a finding should have been made) that 


American misled members of Congress into offering their support 


20/7 We also observe that the contentions that American should 


be charged with San Francisco's violations, as in the case! of the 
claim that violation of the rules of practice should have been found, 
appear to be largely in the nature of attempts to increase/ the 
number of violations chargeable to American. But again the issue 

is not how many violations occurred but whether the type of conduct 
involved had vitiating or disqualifying effect. 


exogus 
for American's application (TWA Br., p. 21). The Board's Rule 1k, as 
interpreted and applied by it, permitted the appearance of members of: 
Congress at argument or the filing of so-called Rule 1,4 statements 


with the Board. Moreover, consistently with the principle that 


parties are entitled to solicit support on the record from whom they 


will, it has heretofore been held that there is no impropriety in 
soliciting such congressional appearances. Eastern Air Lines v. 
Civil Aeronautics Board, 271 F. 2d 752, 760 (C.A. 2, 1959). And 
that being so, we see no impropriety in American's having solicited 
others to urge Congressmen to appear. There is no showing that any 
Congressman in fact was misled by American. Members of Congress need 


little or no urging to support new air services for their constituents. 


II. The Board's rules were not so violated as to 

require that the Board's proceedin, g be vitiated 

to insure a fair oer ne to the petitioners 

or to vindicate the a strative process 

Petitioners assert that the Board's proceeding should be vitiated, 

i.e., a tmistrial" should be declared and the case heard afresh, to 
insure a fair hearing to them and to vindicate the administrative 
process. While conceding that the record is free from any suggestion 
of venality, corruption, or conscious bias on the part of the Board 
or any public official, their claim is that there is no way of deter- 
mining the effect which American's and San Francisco's activities may 
have had upon the Board, and, in any event, that the content of the 
Board's correspondence file and the appearances of Congressmen before 


it have created such a public appearance of improper influence as to 
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require the Board's order to be set aside to preserve and restore 
public confidence in the administrative process. These allegations 
are identical to the ones heretofore advanced to the Court by the 
petitioners in the earlier stages of this case, and, as previously 
noted, the Board's reopened proceeding revealed no communications to 
or "pressures" on the Board different from the ones then alleged. 
The Court, we think, then rejected the claims that these comnunica- 
tions vitiated the Board's proceeding, and, in any event, it| should 
reject them now. 

As to the contentions of unfair hearing, the Board which decided 
the case specifically rejected the suggestion that its action had been 
influenced by the matters relied upon by petitioners (J.A. 963), and 
the present Board found nothing in the instant record which would 
permit any other conclusion (Tr. 10302-10303). Administrative dis- 
claimers of consideration of matters outside the record are accepted 


by the courts in the absence of strong evidence to the contrary, and 


| 
any other result would make the functioning of the agencies virtually 
| 
impossible since by their very nature they may be aware of numerous 


21/ 


nonrecord matters which may relate to the matter at hand. 
Furthermore, while TWA seems now to charge the Board with having 


responded to pressure (see its disclaimer on this point before the 


21/ Sanders Bros. Radio Station v. Federal Communications 
Commission, 70 U.S. App. D.C. ©97, 106 F. od 301, 307 (1937); affirmed 
Qn this point 309 U.S. 470, 478; N.L.R.B. v. Ford Motor Co.,j118 F. 
2d 766 (C.A. 9, 1941). See, also, Federal Trade Commission y. Cement 
Institute, 333 U.S. 683, 700-701 (1948); United States v. Morgan, 313 
U.S. G09, 420-21 (19413. Ee 
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Board, unprinted Tr. 10025, 10031-10032), this claim rests merely on 
WA's assertion, and its principal contention seems to be that the 
Board may have been unconsciously influenced. But as the Supreme 
Court held in relation to a claim that the Board of Immigration 
Appeals had been wniconsciously influenced against a deportee because 
of the Attorney General's view that he should be deported, "we do 
not believe that speculation on the effect of subconscious psycholog- 


ical pressures provides sufficient justification for rejecting the 


District Court's finding" to the contrary. Shaugnessey v- Accardi, 


39 U.S. 280, 283 (1955). And while TWA asserts that the communica- 
tions in the correspondence file deprived it of the right to respond 
+o them, the short answer is that they were not considered by the 

22 
Board, and hence there was no need for rebuttal. 

Finally on the point of unfair hearing, there is nothing about 
this case which supports any inference that the Board was influenced, 
consciously or unconsciously. As the Board found in its prior order 
rejecting the claim that its judgment might have been affected, the 
receipt of communications from public officials is "merely corrobo- 
rative of the Board's normal assumption in any route case that all 

Again, as we pointed out in our earlier brief (p. 25), the 
thrust of the petitioner's argument on this score is that the Board 
must change its practice of placing third party communications in 
the public record for all to see and according no weight to them, 
to one of affording parties an opportunity to respond to all matters 
received by the agency. As there stated, an acceptance of this view 
would mean that the Board would lose control of its proceedings since, 
upon receipt of a letter, all parties would have to be afforded time 


in which to be served and to answer, with all such materials (pro 
and cor) then being considered by the Board. 


a 3)52 
23/ 
public officials will favor new or additional air service" (J.A. 96). 
Also, as was here found (Tr. 10303), the bulk of the pammeisarione 

were of the type ordinarily not seen by the Board Members, were 
addressed to the Board's Chairman, and he dissented both from the 
Board's order setting down the American application for expeditious 
hearing (J.A. 99) and from the Board's award of nonstop Siochey 

to American (J.A. 808) — 


Petitioners also seek to portray a situation in which vitiation 


is required to vindicate and restore confidence in the administrative 
| 


process. But the facts upon which they rely are not such as to warrant 
that action, and their attempted characterization of the instant case 
as one which has shaken public confidence in the fairness and imparti- 
ality of the agencies is merely their own depicting. Indeed, Professor 
Gelhorn, an informed and disinterested observer of the administrative 
process, has expressed the view that nothing "could be Hone navel" 
than for pubis officials to express their views to the Board in cases 
of this type, and that the communications in this case "seem thoroughly 
understandable without imputing to the opinion--expressers a desire 
somehow or other to subvert the processes of justice." Gelhorn, 
eet eo ee found that the materials in question 
did not differ from those found in the files of any large route pro- 
ceeding before the Board (Tr. 10468). 


2u/ TWA asserts in its brief (pp. 25, 26) that it may/have been 
prejudiced since the Board might have declined to expedite the non- 
stop proceeding and also might have denied the application.| This 
Court has heretofore affirmed the Board's award on findings |that the 
action was supported by substantial evidence, and, likewise, has 
rejected the petitioners' claims that they were prejudiced because 
American's application was accelerated for hearing. 


BV32ie 
nAdministrative Procedure Reform, Hardy Perennial," 8 A.B.A. Journal 
23, 2h (March, 1960) 

In sum, and despite the petitioners' efforts to so depict it, 
this case is not like the Federal Communications Commission cases on 
which the petitioners rely. There is no showing of "corrupt tampering 
with the adjudicatory process itself" but rather only one of somewhat 


‘unclean hands" on the part of American and San Francisco. WKAT, Inc. 


v. Federal Communications Commission, U.S. App. D.C. __s 296 F. 


2a 375, 383 (1961). Further, even in the FCC cases, the holdings were 
not that the proceedings were vitiated in the sense of having been a 
mistrial, but rather that the conduct involved was disqualifying to 


26/ 
the guilty applicant. While the Court did direct a new hearing in 


Sangamon Valley Television Corp. v. United States, ____ U.S. App. D.C. 
__» 294 F. 2d 742 (1961), that action rested on the finding that 
n[i]n all the’ circumstances we think jit would not be appropriate for 
the Commission to determine in 1961 on the basis of a somewhat sup- 
plemented 1957 record where and to whom VHF Channel 2 ought to be 
assigned." Thus, the remand appears to have rested on the view that 
the record was stale with respect to economic factors material to 


the Commission's decision. There is no such problem in this case, 


See, $0, Dean Landis' "Report on Regulatory Agencies to 
the President-Elect," Dec., 1960, pp. 15, l3- 

26/ In the Channel 5 and 10 cases, Judge Stern held that the 
awards were "voidable" rather than "void," and the FCC agreed. In 
re Application of WHDH, Inc., et al., 29 F.C.C. 204, 211 (1960); 
In re Tication of WKAT, Inc., et al., 29 F.C.C. 216, 217 (1960). 
This Court in its WkAT decision after remand to the Commission 
approved the 're-grant of the permit to another party in the same 
proceeding. 


- 33 - 
since the Court has previously upheld the Board's order apateist the 
petitioners' challenge that more recent public convenience dnd neces- 
sity evidence should have been considered. Further, to the |extent 


that the decision in Sangamon may have been influenced by the conduct 
21/ 
involved, the answer is that the conduct here was different, 


Similarly, the decision in Massachusetts Bay Telecasters, Inc. v. 


Federal Communications Commission, U.S. App. D.C. 295 F. ed 


27/ In Sangamon the Commission found that the principal "offender," 
one Tenenbaum, prior to the institution of rule-making proceedings for 
intermixture of television channels at Springfield, Dl., visited the 
offices of individual Commissioners and in private interviews urged 
them to institute such proceedings with a view to transferring his UHF 
Channel 36 to Springfield and VHF Channel 2 to St. Louis, and granting 
him temporary authorization to operate Channel 2 if the transfer was 
consummated; that in the course of such interviews he presented infor- 
mation regarding the alleged deteriorating UHF situation in/St. Louis, 
his station's losses and other factual material and arguments bearing 
on the issues involved; that in the same period he wrote letters to 
the Commissioners on the same subjects, and sent each of them a brochure 
regarding the operation of the St. Louis UHF Channel by his |company; 
that after the notice of proposed rule making was issued and while the 
question of the transfer of Channel 2 to St. Louis and the transfer of 
Channel 36 to Springfield was under consideration, he argued for prompt 
action on the transfer in numerous office visits and ae inter- 
views; that on one visit in this period he left the Commissioners a 
copy of an engineering study pointing out the advantages of |changing 
Channel 36 to Springfield; that he gave each Commissioner a /Thanks- 
giving turkey in appreciation of their courtesy to him; that he con- 
ferred with several Senators regarding a report of the Magnuson 
Committee relative to giving deleted UHF Channel licensees new VHF 
Channel. licenses added to their communities; that after the |time for 
filing comments had expired he left with each Commissioner a legal 
memorandum showing the temporary licensing of his company to operate 
Channel 2, if moved, was legal and necessary in the public interest; 
and that "Tenenbaum's off-the-record presentations to Commissioners 
were not revealed or known to other parties in interest, and what- 
ever information, comments, or arguments he may have presented to the 
Commissioners in private interviews and personal letters did not 
admit, therefore, of any analysis, reply comments, or critidism by 
other interested parties." Report and Recommendation, February 15, 
1961; Initial Decision of Hearing Examiner Stern, March 1, 1960. 

| 
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131 (1961) involved facts and considerations different from those here 
present, and is of no assistance to the iene 

All this is not to say that American and San Francisco were 
justified in their activities, nor does it constitute a condoning 
of them. Rather, the point now being made is that nothing occurred 
which warrants a vitiation of the Board's proceeding. As we subse- 
quently show, there were substantial doubts and uncertainties as to 
the application of the Board's Principles of Practice and the circun- 
stances in which comment could be addressed to an agency. The Board 
has clarified these matters with respect to its proceedings in the 
revision of its rules resulting from this case, and the Board's con- 
clusion was that such clarification and future application of the 
revised rules represented the more appropriate vehicle for deterring 
the recurrence of future such conduct than a setting aside of the 
route award to American. This conclusion is a reasonable one, and 


should be permitted to stand. 


III. The Board's rules were not so violated as to 
disqualify American, either absolutely or_on 


2 comparative basis, from receivi the non- 
stop authorization 


As previously noted, the great majority of the communications 


received by the Board were prior to the setting of the nonstop case 


Tn that case, the Court affirmed the Commission's deter- 
mination to set’ aside its award and to hold further hearings, a matter 
resting within the Commission's discretion under the WOKO principle. 
Further, that case involved personal contacts with the Commission's 


chairman. See In re Applications of WHDH, Inc., et al., 29 F.C.C. 20) 
(1960). ‘ 


at95 36 
for hearing, and there was a sharp diminution of activity by American 
thereafter. The record shows that the American and other officials 

| 


involved were of the opinion that their activities occurring prior 


to the time that this case was set for hearing were permissible under 

29/ 

the Board's rules and as a matter of ethics. To be sure, the Board 
| 


construed its rules differently, and held them applicable to an appli- 
| 
cation prior to its being assigned for hearing, and to the procedural 


point of expedition. The Board likewise held, however, se this 
matter was not so clear as to render unreasonable the parties! dif- 
ferent views on the point, and consequently concluded that ithe 
violations were not so serious as to warrant the disqualification 
of American (Tr. 10307-10308). 
The petitioners now allege that there was no reasonable basis 
for the Board's conclusions in this respect, and that the Board's 
then Principles of Practice clearly were applicable and plainly 


proscribed the conduct involved. However, it is perfectly obvious that 


| 
hen existing regulations (infra, pp. 45-47, 55) 


| 

29/ Thus, officials of American testified they had been 
directly advised by counsel that communications to the Board con- 
cerning American's motion to expedite did not violate the Board's 
rules (Tr. 5680-5681). They also indicated that in their opinion 
there was no proceeding pending in 1957, there were no fo parties 
of record, and that a communication relative to a procedural motion 
to expedite was not one on the merits (Tr. 5679, 6135-6136), In 
this opinion, they were joined by Chairman Martin of the San Fran- 
cisco PUC (tr. 7387) and Chairman Miller of the Transportati 
Committee of the San Francisco Chamber of Commerce (Tr. 7315-7 7317). 
Officials of American further testified that they were also) advised 
it was proper under the Board's regulations for them to solicit the 
support of Congressmen to appear at oral argument or to write state- 
ments in lieu of appearing at oral argument (Tr. 5613, a 5680). 
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nor existing ethical concepts possessed the degree of clarity urged 
by the petitioners. The Board's regulations did not define when a 
*proceeding" should be considered in being for purposes of the 
Principles of Practice, what constituted a communication on the 
tmerits" as distinguished from a nomprohibited one on procedure, 
or what constituted a private commmication. There were no provi- 
sions governing the manner of solicitation of participation by third 
persons, and the Board's rules did permit appearances by members 


of Congress and other public officials. Further, again as the Board 


said (Tr. 10299), the extent to which statements may be made to the 


press is not clear. 

Moreover, these matters have been the subject of numerous 
inquiries and discussions in legal and congressional circles with 
varying views as to what should be appropriate standards. As the 
Board pointed out here (Tr. 10301), Dean Landis in his December, 1960 
"Report on Regulatory Agencies to the President-Elect," stated that 
(p. 43): 

"No objection could rightly be made to ex arte presenta- 

tions at the informal stages, presentations that relate 

to the need or desirability of new air services. Only at 

the hearing stage where a choice has to be made as between 

competing applicants do ex parte presentations become truly 

harmful.” 
He also pointed out (p. 69) that the over-all problem "is not easy." 
See, in this comection, the Celler "Report on Federal Conflict of 


30/ 
Interest Legislation," where it is recommended that the ban on 


0 'o the Antitrust Subcommittee of the House 
Committee on =n a > both Cong., 2d SeSS., December 30, 1958 


p. 69). 
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ex parte communications be applied to a contested proceeding! "twhich 


has been designated for hearing." In like vein, as the Board noted 
(fr. 10301), the current bills against ex parte commmications apply 


| 
the ban only after the proceeding has been 2a for hearing unless 
31 
the agency provides that it earlier apply. And on the general 


| 
subject matter, see the Hearings on H.R. lh before the Committee on 

| 
Interstate and Foreign Commerce of the House of Representatives, 


| 
87th Cong., 1st Sess. Gee the Committee Report (H. Rep. 2070, 
32 
p. 11, 86th Cong., 2d Sess.). | 
| 
In sum, what is asserted to have been crystal clear to these 


petitioners was by no means so clear to anyone else. Certainly, the 
Board's view was well founded that there were sufficient ambiguities 
and uncertainties to mitigate American's conduct prior to the setting 
of the case down for hearing. As previously noted, the record supports 
the Board's determination that American's activities after that time 
sharply diminished and did not represent "either an extensive or 


intensive effort to sway the Board's judgment" (Tr. 10299). | The 


1 


| 
question of the extent to which violations shall be deemed dis- 


| 
| 
qualifying is committed largely to the discretion of the agency 


| 


31/7 The Board referred to H.R. 12731, 86th Cong., 2d Sess. 
The principal current bill is H.R. 14, 87th Cong., 1st Sess.|, 
similarly providing. 
| 

32/ The mentioned hearings reflect, as do all discussions on 
the ject, the varying views with respect to what communications 
are proper to agencies and when they may be made. The one point 
on which there is agreement is that there should not be "back door" 
approaches and clandestine attempts to influence the ares ad of 
the regulatory agencies. Here there were no such attempts. | 


| 
| 
| 
| 
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(Federal Communications Commission v. WOKO, 329 U.S. 223, 229 (194,6)), 
and we submit that the Board did not abuse its discretion here. What 
these petitioners are really contending is that the Board should have 
clarified its regulations and at the same time should have imposed the 
maximum penalty applicable for their violation before clarification. 

Likewise, we submit that the Board's determination was allowable 
that the violations found did not require the selection of Northwest 
over American for the nonstop award. American already had one-stop 
authority between New York and San Francisco. That authority obvi- 
ously could not’ have been terminated because of the violations here 
involved, and the public convenience and necessity required a third 
nonstop operation. Granting the award to Northwest would have placed 
that carrier in San Francisco for the first time and would have 
resulted in a situation in which there would have been four operators 
between these cities. Neither this result nor the alternative one 
contended for by the petitioners of denying the traveling public the 
benefit of a third nonstop service would have been appropriate in 


the circumstances here presented, and indeed would have constituted 


an infliction of a penalty on the public. 
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CONCLUSION 


On the basis of the foregoing considerations, the Court should 


firm the Board's conclusion that its rules were not so violated as 


to require a setting aside of the award of nonstop authority to 


American, and should enter its judgment affirming that award. 


Respectfully submitted, 


JOHN H. WANNER, 
General Counsel, 


OQ. D. OZMENT, 
Associate General Counsel, 
Litigation and Resear¢h, 

Civil Aeronautics Board. 
| 


JOSEPH B. GOLDMAN, 
Deputy General Counsel, 


ARTHUR R. SCHOR, 
WILLIAM F. BECKER, | 
Attorneys, | 
Civil Aeronautics Board. 


Dated: May, 1962 
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APPENDIX A 


| 


Relevant provisions of the Federal Aviation Act of 1958, 72 


Stat. 731, 49 U.S.C. 1301 et seq., are: 


* * + Ke &F HH 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


| 
| 
Certificate Required 


Sec. 401. [72 Stat. 754, 49 U.S.C. 1371] (a) No air carrier 
shall engage in any air transportation unless there is in force 
a certificate issued by the Board authorizing such air carrier to 


engage in such transportation. 
| 


Application for Certificate 


(b) Application for a certificate shall be made in writing 
to the Board and shall be so verified, shall be in such form and 
contain such information, and shall be accompanied by such proof 
of service upon such interested persons, as the Board shall |by 
regulation require. | 
| 
| 


Notice of Application 


(c) Upon the filing of any such application, the Board |shall 
give due notice thereof to the public by posting a notice of} such 
application in the office of the secretary of the Board and |to 
such other persons as the Board may by regulation determine. Any 
interested person may file with the Board a protest or memorandum 
of opposition to or in support of the issuance of a certificate. 
Such application shall be set for a public hearing, and the |Board 
shall dispose of such application as speedily as possible. 


| 
Issuance of Certificate 

| 

i) 

| 


(a) (1) The Board shall issue a certificate authorizing 'the 
whole or any part of the transportation covered by the application, 
if it finds that the applicant is fit, willing, and able to per- 
form such transportation properly, and to conform to the provisions 
of this Act and the rules, regulations, and requirements of [the 
Board hereunder, and that such transportation is required by the 
public convenience and necessity; otherwise such application shall 
be denied. 


| 
| 
| 
| 
| 
| 
| 
| 
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(2) In the case of an application for a certificate to engage 
in temporary air transportation, the Board may issue a certificate 
authorizing the whole or any part thereof for such limited periods 
as may be required by the public convenience and necessity, if it 
finds that the applicant is fit, willing, and able properly to 
perform such transportation and to conform to the provisions of 
this Act and the rules, regulations, and requirements of the Board 
hereunder. 


Terms and Conditions of Certificate 


(e) Each certificate issued under this section shall specify 
the terminal points and intermediate points, if any, between which 
the air carrier is authorized to engage in air transportation and 
the service to be rendered; and there shall be attached to the 
exercise of the privileges granted by the certificate, or amend- 
ment thereto, such reasonable terms, conditions, and limitations 
as the public interest may require. A certificate issued under 
this section to engage in foreign air transportation shall, inso- 
far as the operation is to take place without the United States, 
designate the terminal and intermediate points only insofar as the 
Board shall deem practicable, and otherwise shall designate only 
the general route or routes to be followed. Any air carrier 
holding a certificate for foreign air transportation shall be au- 
thorized to handle and transport mail of countries other than the 
United States. No term, condition, or limitation of a certificate 
shall restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities for perform- 
ing the authorized transportation and service as the development 
of the business and the demands of the public shall require. No 
air carrier shall be deemed to have violated any term, condition, 
or limitation of its certificate by landing or taking off during 
an emergency at a point not named in its certificate or by oper— 
ating in an emergency under regulations which may be prescribed 
by the Board, between terminal and intermediate points other than 
those specified in its certificate. Any air carrier may make char- 
ter trips or perform any other special service, without regard to 
the points named in its certificate, under regulations prescribed 
by the Board. 


eR ME Rh 


Authority to Modify, Suspend, or Revoke 


(g) The Board upon petition or complaint or upon its own 
initiative after notice and hearings, may alter, amend, modify, or 
suspend any such certificate, in whole or in part, if the public 
convenience and necessity so require, or may revoke any such 
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certificate, in whole or in part, for intentional failure to comply 
with any provision of this title or any order, rule, or regulation 
issued hereunder or any term, condition, or limitation of |such 
certificate: Provided, That no such certificate shall be revoked 
unless the holder thereof fails to comply, within a reasonable time 
to be fixed by the Board, with an order of the Board commanding 
obedience to the provision, or to the order (other than an order 
issued in accordance with this proviso), rule, regulation,| term, 
condition, or limitation found by the Board to have been violated. 
Any interested person may file with the Board a protest or memo- 
randum in support of or in opposition to the alteration, amendment, 


modification, suspension, or revocation of the certificate. 


* & &€ & HF H 


EVIDENCE 
Power to Take Evidence 


Sec. 1004. [72 Stat. 792, 49 U.S.C. 1484] (a) Any member or 
examiner of the Board, when duly designated by the Board for such 
purpose, may hold hearings, sign and issue subpenas, administer 
oaths, examine witnesses, and receive evidence at any place in the 
United States designated by the Board. In all cases heard by an 
examiner or a single member the Board shall hear or receive argu- 
ment on request of either party. 
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APPENDIX B 


| 
The Principles of Practice of the Civil Aeronautics Board 


| 
(14 C.F.R. 300 et seg.) in effect at the time the Board issued 


its final order in this case read as follows: 


300.0 APPLICABILITY OF PART. | 


The principles of practice set out herein to the extent |appli- 
cable shall govern the relationships between the Board, its staff, 
and all others persons. 


300.1 JUDICIAL STANDARDS OF PRACTICE. 


In many respects the functions of the Board are similar |to 
those of a court and parties to cases before it and those who 
represent such parties are expected to conduct themselves with 
honor and dignity. By the same token, the members of the Board, 
and those of its employees who participate with the Board Members 
in the determination of cases upon a record, are expected to 
conduct themselves with the same fidelity to standards of prd- 
priety that characterize a court and its staff. The standing and 
effectiveness of the Board are in direct relation to its observ- 
ance, that of its staff, and the parties and attorneys appearing 
before it, of the highest standards of judicial and PRE eeaaiee 
ethics. 


300.2 HEARING CASES - IMPROPER INFLUENCE. 


It is essential in cases to be determined after notice and 
hearing and upon a record that the Board's judicial character be 
recognized and protected. In such cases— 


(a) It is improper that there be any private communicatijon 
on the merits of the case to a member of the Board or 
its staff or to the examiner in the case by any person, 
either in private or public life, unless provided for 
by law. 


It is likewise improper that there be any private com- 

munication on the merits of the case to a member of [the 
Board or to the examiner in the case by any members lof 

the Board's staff who participate in the hearing as 
witnesses or as counsel. 


sees 


(c) It is improper that there be any effort by any person 
interested in the case to sway the judgment of the 
Board by attempting to bring pressure or influence to 
bear upon the members of the Board or its staff, or 
that ‘such person or any member of the Board's staff, 
directly or indirectly, give statements to the press 
or radio, by paid advertisements or otherwise, 
designed to influence the Board's judgment in the case. 


300.3 CONCISENESS OF PRESENTATION. 


Persons practicing before the Board should endeavor to present 
their cases in concise form avoiding cumulative and repetitious 
evidence, since the members of the Board participating in the deci- 
sion of a case, after notice and hearing and upon a record, mst 
familiarize themselves with the evidence in the record and with 
the arguments made on behalf of the parties orally and in written 
briefs, and mist base their decision solely on the record. 


300.4 UNUSUAL HOSPITALITY. 


It is particularly improper that persons interested in the 
business of the Board should provide unusual hospitality to the 
Board or its staff; nor should such hospitality be accepted. 


300.5 ATTORNEY-CLIENT RELATIONSHIP. 


Persons practicing or appearing before the Board, whether or 
not members of the bar, should have due regard for the standards of 
professional conduct applicable to the lawyer-client relationship 
and to the relationship between a lawyer and a judicial tribunal. 


(a) The nontechnical nature of the Board's procedure calls 
for special adherence, by practitioners to scrupulous 
standards of fairness, candor, and consideration for 
the rights of others in the pleadings filed, evidence 
submitted, conduct of the hearing, and briefs and 
arguments made. In appearing for a client, the prac- 
titioner thereby vouches on his honor that in his 
opinion the client's cause is one proper for determin- 
ation, and in presenting pleadings and offering evidence 
he represents that the same are not offered for unwar- 
ranted delay and that in his opinion the content thereof 
is not misleading. Nor should he indulge in offensive 
personalities, unseemly wrangling, or intemperate 
accusations or characterizations. 
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(b) A practitioner, moreover, should advise his client to 
observe the law according to his conscientious belief 
as to its permissible meaning and should use his best 
efforts to restrain his client from improprieties i 
dealing with the Board or its staff. If a client per-— 
sists in such improprieties, the practitioner should 
terminate their relationship. 


300.6 VIOLATIONS. 


The Board may disqualify and deny temporarily or permanently, 
the privilege of appearing or practicing before it in any way to 
any person who is found after hearing by the Board to have engaged 
in unethical or improper professional conduct. Violation of any 
of the foregoing principles shall be deemed to be such conduct. 
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The Principles of Practice here relevant have been revised on 


two occasions since the entry of the Board's order. The first 


revision and the preamble thereto (25 F.R. 12430 et seq., December 6, 


1460) read as follows: 


PART 300 — PRINCIPLES OF PRACTICE OF THE CIVIL AERONAUTICS! BOARD 


On March 18, 1960, the Board issued a Notice of Proposed Rule 
Making, Docket 11221, proposing various amendments to Part 300, the 
Board's Principles of Practice, and Part 302, the Board's Rules of 
Practice in Economic Proceedings. This rule making proceeding was 
instituted as a result of the Board's opinion in the New York—San 
Francisco Non-stop Service Case, Docket 9214, which was adopted on 
November 19, 1959. In that decision the Board stated that in view 
of the various problems of interpretation and application of the 
Board's Principles of Practice, which became apparent during that 
proceeding, the Board would undertake a prompt rule making re- 
examination looking toward modification and clarification of its 
regulations. In the Notice of Proposed Rule Making the Board pro- 
posed the following amendments to Parts 300 and 302. 


1. Define "private communications." 

2. Define “on the merits." 

3. Establish guidelines as to what constitutes improper 
solicitation. 

4. Establish at what stage the rules concerning improper 
attempts to influence become applicable. 
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In addition to these specific issues, the Notice of Proposed 
Rule Making also contained a general clause inviting suggestions 
as to other improvements of the Board's rules concerning ethical 
practices. 


Comments and suggestions in response to the Notice have been 
received from 49 C.A.B. practitioners (Practitioners) who responded 
as a group, and from several air carriers and individual practi- 
tioners. The Board has reviewed these comments and suggestions 
and due consideration has been given to all relevant matters 
presented. 


The most comprehensive comments and recommendations were those 
submitted by the Practitioners which generally cover but go beyond 
the scope of the specific issues raised by the Notice. The comments 
relating to the specific issues raised by the Board's Notice are 
generally favorable to the Board's proposed revision of Part 300. 
The attached final regulation, therefore, defines a “private com- 
monication on the merits" as "a written or oral communication on 
any substantive or procedural issue in the case" (Section 300.2(a)). 
Thus, procedural issues, including the issue of whether a proceeding 
should be expedited, are issues on the merits for the purposes of 
the rule against private communications. 


With respect to the issue of solicitation, the Board's Notice 
recognized that existing rules do not expressly authorize or pro- 
hibit parties from soliciting persons to support their positions 
either by participation in the hearing or by comminications to the 
Boara which are not improper private communications. The Notice 
took the position that where such solicitation does not constitute 
an effort to bring pressure or influence to bear on the Members of 
the Board or its staff, or the examiner in the case and ft-#s 
contemplated that the support will be expressed within the frame- 
work of the Board's rules, the solicitation of support is proper. 
The Board, therefore, proposed a new Section 300.2(e) which would 
make it improper for any party to a proceeding to engage in any 
activity which may reasonably be expected to result in producing 
commmications to the Board or its staff, or the examiner in the 
case, which will not be served upon all the parties or orally 
presented at a hearing or oral argument. This provision, while 
not prohibiting parties from soliciting the support of third per- 
sons, would nevertheless require that the solicitation be under- 
taken in a manner which would assure that such persons would not 
present their position, facts, or any other relevant material 
outside the framework of the Board's rules. The Practitioners, 
while not objecting to the Board's substantive proposal, suggest 
that it would be better to establish definite guidelines as to 
what constitutes improper solicitation than to rely upon general 
language. This suggestion appears to have merit and has been 
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incorporated in Section 300.2(e) which makes it improper for |any 
party to solicit communications to the Board or its staff, or the 
examiner in the case, other than proper communications by parties 
or non-parties permitted under Rules 14 and 15 of the Board's Rules 
of Practice. Moreover, a party soliciting support of any person 
must call such person's attention to the provisions of Rules/14 
and 15. | 
| 

In the New York-San Francisco opinion, the Board raised |the 
question whether its prohibitions against ex parte communications 
apply to proceedings requesting institution of an evidenti 
hearing on a route application. The Board's Notice of Rule Making 
proposed that these protective principles be made applicable'to 
all matters to be decided upon an evidentiary record. With respect 
to matters required by statute or general rule to be decided |after 
notice and hearing, the rules would be made applicable from the 
time an application is filed. As to matters which the Board |volun- 
tarily sets down for an evidentiary hearing, the rules would |be 
applicable from the time of such Board action. These provisions 
are set forth in Section 300.2 of the final regulation and will 
permit the Board in the future to handle problems like those |pres— 
ented in the New York-San Francisco Case. i 


As indicated above, the comments submitted by the Practitioners 
were directed not only to the specific issues raised by the oe 
Notice of Rule Making, but to other matters as well. With respect 
to other matters involving Part 300, they recommend the following: 


1. Expand the applicability of Section 300.2 to includé cer- 
tain non-hearing cases of an adversary nature. At the present time, 
the Board's rules against ex parte communications apply to proceed- 
ings which are decided by the Board after notice and hearing |and 
upon a formal record. Practitioners contend that certain nor-hearing 
cases (i.e., exemptions under Section 416(b) of the Act) can {have a 
profound competitive effect upon air carriers and, therefore, should 
fall within the proscription against private communications. | 


| 

It does not appear to the Board that the solution to thils prob- 
lem lies in expanding Part 300 to include rule making and other 
non-hearing proceedings. Such a regulation would seriously Hamper 
the Board in carrying out its duties and responsibilities and would 
result in delays in the Board's work. In addition to its statutory 
responsibilities of a quasi-judicial nature, the Board has certain 
quasi-legislative functions as well as the responsibility for the 
promotion, encouragement, and development of civil aeronautics. In 
performing these functions the Board and its staff should not be 
restricted to the same extent as in formal quasi-judicial proceedings. 
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By making the prohibition against ex parte communications 
applicable to cases which are determined on the basis of a formal 
record after notice and hearing, the Board's present rule (which 
goes beyond the protective provisions of the Administrative Pro- 
cedure Act) adequately preserves the principles of basic fairness 
for all concerned with the administrative process. We are cog- 
nizant of the fact that certain non-hearing cases may contain 
adversary issues! and therefore require the protective provisions 
of the Principles of Practice. The Board should be free to make 
its Principles of Practice applicable to such cases and we have 
amended Section 300.2 so that the prohibition against ex parte 
commmications is applicable to (1) cases which are to be decided 
by the Board after notice and hearing and upon a formal record, 
and (2) non-hearing cases which the Board by specific order may 
designate. We believe this is a better solution to the problem 
than expanding the rule to include all non-hearing cases as sug- 
gested by Practitioners. 


2. Establish a procedure whereby improper oral communications 


are reduced to writing and served on all parties. The Practi- 
tioners have suggested that the Board establish a procedure whereby 


improper oral communications are preserved and notice of such com- 
munications is served on all parties. The burden such a provision 
would place upon the Board Member or employee would be substantial. 
Considering the many telephone calls and oral communications made 

to the Board and its staff in matters other than the merits of 
formal hearing cases, it would be difficult to delineate between 
matters which properly fall within such a provision. Moreover, the 
Member or employee might find himself in the position where he could 
not readily reduce such oral presentation to writing. From the 
standpoint of fairness, the person making the oral presentation 
would not have an opportunity to see the written memorandum until 
after it had been circulated to the other parties to the proceeding. 
If it were then contended that the memorandum did not properly re- 
flect the oral conversation, fair play would require that an oppor- 
tunity should be given to correct the record since one's reputation 
might well be involved. This, of course, would serve to further 
delay the disposition of the Board's proceeding. The suggestion of 
the Practitioners that oral communications be reduced to writing and 
served upon all parties therefore has not been incorporated in the 
regulation. 


3. Prohibit certain staff members from communicating with the 
Board. The Practitioners have suggested that the Board amend its 


rules to prohibit certain staff members, in addition to those who 
served as witness or counsel in a case, from communicating with the 
Board. In support of this proposal, the Practitioners contend that 
staff members who have participated in the formulation of the staff's 
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position play just as important a role in the proceeding as staff 
witnesses and counsel, and therefore should be prohibited from 
communicating with Members of the Board. 

The Board's present regulations prohibit Board witnesses and 
counsel in all cases from communicating with the Board. In accusa- 
tory cases the Board's internal rules not only bar any staff| witness 
and counsel who participated in the case, but also the staff) of the 
entire office or bureau. Both provisions go beyond the separation- 
of-functions requirement of Section 5(c) of the Administrative Pro- 
cedure Act. The proposals made by Practitioners would prevent the 
Board from utilizing the expertise of its staff and would result 
in serious delays in the handling of Board work. We therefore reject 


this suggestion of Practitioners. | 
| 


4. Amendment of rules to deprive a party of the relief| he seeks 
in_a proceeding if he violates the Board's rules. The Board's 


existing regulation provides that a person who violates its rules 
may be temporarily or permanently denied the privilege of appearing 
or practicing before the Board. Practitioners propose that the 
Board amend its rules to further provide that the Board may deprive 
a party which violates these rules of the relief he seeks in the 
proceeding. The Board believes that this suggestion has consider- 
able merit since such a provision will materially assist the) Board 
in enforcing its Principles of Practice. We have therefore amended 
Section 300.6 to accomplish this objective. 


| 
d- Congressional appearances in oral argument. Practitioners 
suggest that Rule 14 of Part 302 of the Board's Procedural Regula- 
tions be revised so that non-parties could participate in a proceed- 
ing “only by presenting at the hearing evidence and memoranda 
relevant to issues in the case." This proposed change is discussed 
in the Explanatory Statement to a Notice of Proposed Rule Making 
issued simultaneously herewith. | 


This amendment to Part 300 constitutes a procedural regulation 
and therefore may be made effective on less than 30 days' notice. 


In consideration of the foregoing, the Board, effective! Decem- 
ber 6, 1960, amends Part 300 of its Procedural Regulations (14 CFR 
Part 300) | 


1. By amending Section 300.2 to read as follows: | 


| 
§ 300.2 Hearing cases; improper influence. It is essential in 
cases to be determined after notice and hearing and upon a récord, 
or any other cases which the Board by order may designate, that the 
Board's judicial character be recognized and protected. Therefore, 
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from the time of filing of an application or petition which is to 
be passed upon by the Board after notice and hearing, or, in case 
of other matters, from the time of notice by the Board that such 
matter shall be determined after notice and hearing and upon a 
record or that its Principles of Practice shall be applicable 
thereto: 


(a) A written or oral comminication on any substantive 
or procedural issue in the case to a Member of the Board or its 
staff, or to the examiner in the case other than in compliance 
with the Board's Rules of Practice by any person, either in pri- 
vate or public life, shall be deemed a private communication on 
the merits. Such comminications, unless otherwise provided for 
by law or published rule are hereby prohibited. Provided, That 
this prohibition shall not be deemed to apply to informal com- 
plaints filed with the Board or to commnications with staff 
members of the Board who are in the course of preparing a case, 
or for the purpose of determining whether a complaint shall be 
docketed, or to the usual informal commmications between counsel, 
including discussions to effectuate a stipulation, or to settle— 
ment discussion between parties and the Board's enforcement staff, 
or investigative activities, or to other commmications which are 
deemed proper in proceedings in the Federal courts. Communica- 
tions which merely make inquiry as to the status of a proceeding 
without discussing issues are not considered comminications on the 
merits. Any prohibited commnication in writing received by the 
Board or its staff or the examiner in the case, shall be made pub- 
lic by placing it in the correspondence file of the case which is 
available for inspection and copying during business hours in the 
Board's Docket Section, but will not be considered by the Board or 
the examiner as part of the record for decision. 


(b) Requests for expeditious treatment of a pending ap— 
plication will be considered communications on the merits. If 
made by a party or applicant for intervention, such a request shall 
be made by motion (§ 302.18). If made by any other interested 
person, such a ‘request shall be made in accordance with the require- 
ments in § 302.14. A request which is not made in accordance with 
the Board's rules shall be placed in the public correspondence file 
and will not be considered by the Board. y 


(c) It is improper that there be any private commnication 
on the merits of any substantive or procedural issue in the case to 
a Member of the Board or to the examiner in the case by any members 
of the Board's istaff who participate in the hearing as witnesses or 
as counsel. 
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(d) It is improper that there be any effort by any person 
interested in the case to sway the judgment of the Board by attempt- 
ing to bring pressure or influence to bear upon the Members of the 
Board or its staff, or that such person or any member of the |Board's 
staff, directly or indirectly, give statements to the press or radio, 
by paid advertisements or otherwise, designed to influence t 
Board's judgment in the case. 


(e) It is improper that any party solicit communications to 
the Board or any of its members or its staff or to the examiner in 
the case other than proper communications by parties or non-parties 
permitted under Rules 14 and 15 of the Board's Rules of Practice. 

A party soliciting support of any person shall call such pergon's 
attention to the provisions of Rules 14 and 15. | 
2. By amending Section 300.6 by inserting the designation (a) 
after the title "Violations" and by adding a new paragraph (6) to 
read as follows: 

(b) Where appropriate in the public interest the Board may 
deny the relief requested by a party in a proceeding subject |to this 
Part in which such party has violated any provisions of this Part. 


The second revision and the preamble thereto (26 F.R. 4282 


et seq., May 17, 1961) read as follows: 


PART 300 - PRINCIPLES OF PRACTICE OF THE CIVIL AERONAUTICS BOARD 
| 


CLARIFYING AMENDMENTS | 


On December 1, 1960, the Board adopted Amendment No. 1 (Regu- 
lation PR-43, 25 F.R. 12430) to Part 300 (14 CFR Part 300). This 
amendment defined private communication on the merits, sch faaacte 
guidelines as to what constitutes improper solicitation, and! 
determined at what stage of a proceeding the Board's a of 
Practice become applicable. 


Since the adoption of this amendment the Board has receilved 
comments suggesting certain clarifying amendments of Part 300. The 
Board has reviewed these comments and concludes that several jof the 
suggestions should be adopted. These comments and suggestions are 
discussed in the context of the preamble to PR-47, amending Part 
302, issued simultaneously herewith. | 


Since these amendments are procedural rules, notice and ipablie 
procedure hereon are not required and the amendments may be made 
effective upon less than 30 days' notice. 
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In consideration of the foregoing, the Board, effective 
May 17, 1961, amends Part 300 - Principles of Practice of the 
Civil Aeronautics Board (14 CFR Part 300) by 


1. amending § 300.2 by deleting the second sentence of the 
first paragraph and inserting in lieu thereof the following: 


Therefore, from the time of filing of an application 
or petition which can be granted by the Board only after 
notice and hearing, or, in case of other matters, from 
the time of notice by the Board that such matters shall 
be determined after notice and hearing and upon a record 
or that its Principles of Practice shall be applicable 
thereto: 


2. Amending paragraph 300.2(d) to read: 


It is improper that there be any effort by any person 
interested in the case to sway the judgment of the Board 
by attempting to bring pressure or influence to bear upon 
the Members of the Board, its staff or the examiner in the 
case, or that such person or any member of the Board's 
staff or an examiner, directly or indirectly, give state- 
ments to the press or radio, by paid advertisements or 
otherwise, designed to influence the Board's judgment in 
the case. 


3. Amending paragraph 300.2(e) to read: 


It is improper that any person solicit communications 
to the Board or any of its members or its staff or to the 
examiner in the case other than proper communications by 
parties or non-parties permitted under Rules 14 and 15 of 
the Board's Rules of Practice. Anybody soliciting the 
support of another person shall call such person's atten- 
tion to the provisions of Rules 14 and 15. 
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APPENDIX C 


The relevant provisions of the Rules of Practice in Ecgnomic 


Proceedings of the Civil Aeronautics Board (14 C.F.R. 302 et seq.) 


in effect at the time the Board issued its final order in this case 
read as follows: i 


i 


Sec. 302.14. Participation in hearings by persons not 
parties. Any person, including any state, political division 


thereof, state aviation commission, or other public body, may 
appear at any hearing, other than in an enforcement proceeding, 
and present any evidence which is relevant to the issues. With 
the consent of the Examiner or the Board, if the hearing is 
held by the Board, such person may also cross-examine witnesses 
directly. Such persons may also present to both the Examiner 
and the Board a written statement on the issues involved in) the 
proceeding. Such statement shall conform to the requirements of 
these rules as to form, content, service, and time of filing of 
briefs to the Examiner and the Board. In addition, a representa- 
tive of any department, agency or branch of the Federal Government 
or of any state government (including a state aviation comm. ssion) 
may appear and present oral argument in any proceeding in witloh 
argument has been assigned. 
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Sec. 302.15. (c) Petition to intervene--(1) Contents. | Any 
person desiring to intervene in a proceeding shall file a peti- 
tion in conformity with this part setting forth the facts 
reasons why he thinks he should be permitted to intervene. |The 
petition should make specific reference to the factors set forth 
in paragraph (b) of this section. | 

(2) Time for filing. Unless otherwise ordered by the head 
any petition for leave to intervene shall be filed within — 
following time limits: 

(i) In a proceeding where the Board issues a show genie 
order proposing fair and reasonable mail rates, such petition 
shall be filed within the time specified for filing notice sig 
objection. 

(ii) In all other proceedings, including mail rate progeed- 
ings where no show cause order is issued, the petition shall be 
filed with the Board prior to the first prehearing conference, 
or, in the event that no such conference is to be held, not jlater 
than fifteen (15) days prior to the hearing. 

(iii) A petition to intervene in any Board proceeding filed 
by a city, other public body, or a chamber of commerce shall be 
filed with the Board not later than the last day prior to being 
beginning of the hearing thereon. 
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A petition for leave to intervene which is not timely filed shall 
be dismissed unless the petitioner shall clearly show good cause 
for his failure to file such petition on time. 
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Sec. 302.18. Motions--(a) Generally. An application to the 
Board or an Examiner for an order or ruling not otherwise 
specifically provided for in this part shall be by motion. After 
the assignment of an Examiner to a proceeding, and prior to his 
recommended decision, or the expiration of the period within 
which exceptions to his initial decision may be filed, or the 
certification of the record to the Board, all motions shall be 
addressed to the Examiner. At all other times motions shall 
be addressed to the Board. All motions shall be made at an ap- 
propriate time depending upon the nature thereof and the relief 
requested therein. 


(b) Form_and contents. Unless made during a hearing, motions 
shall be made in writing in conformity with §§ 302.3 and 302.4 
shall state with particularity the grounds therefor and the relief 
or order sought, and shall be accompanied by any affidavits or 
other evidence desired to be relied upon. Motions made during 
hearings, answers thereto, and rulings thereon, may be made orally 
on the record unless the Examiner directs otherwise. 


(c) Answers to motions. Within seven (7) days after a motion 
is filed, or such other period as the Board or Examiner may fix, 
any party to the proceeding may file an answer in support of or 
in opposition to the motion, accompanied by such affidavits or 
other evidence as it desires to rely upon. 
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Sec. 302.19. (g) The provisions of this section are not 
applicable to the attendance of the Board members, officers or 
employees or the production of documentary evidence in the custody 
thereof at a hearing. Applications therefor shall be addressed 
to the Examiner in writing and shall set forth the need of the 
moving party for such evidence and its relevancy to the issues of 
the proceeding. Such applications shall be processed as motions 
in accordance with Rule 18, except that the grant thereof by an 
Examiner, in whole or in part, shall be immediately reviewed by 
the Board upon its own initiative and shall be subject to final 
Board action. 
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Sec. 302.24. (j) Receipt of documents after hearing. No docu- 
ment or other writings shall be accepted for the record after the 


close of the hearing except in accordance with an agreement jof the 
parties and the consent of the Examiner. 
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Sec. 302.26. Proposed findings and conclusions before |the 
Examiner or the Board. Within such limited time after the close 
of the reception of evidence fixed by the Examiner, any party 
may, upon request and under such conditions as the Examiner |may 
prescribe, file for his consideration briefs to include proposed 
findings and conclusions of law which shall contain exact refer- 
ences to the record and authorities relied upon. The provisions 
of this section shall be applicable to proceedings in which) the 
record is certified to the Board without the preparation of jan 
initial or recommended decision by the Examiner. 
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Sec. 302.31. Briefs before the Board.--(a) Time for filing. 
Within such period after the date of service of any initial jor 
recommended decision of an Examiner or tentative decision by the 
Board, as may be fixed therein, any party may file a brief | 
addressed to the Board, in support of his exceptions to such 
decision, or in opposition to the exceptions filed by any other 
party. In cases where the Board or the Examiner is of the opin- 
ion that, because of the limited number of parties and the nature 
of the issues, the filing of opening, answering and reply briefs 
will not unduly delay the proceeding and will assist in its) proper 
disposition, the Board or the Examiner may direct that the parties 
file briefs at different times rather than at the same time, 
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The Rules of Practice here relevant have been revised on two 


occasions since the entry of the Board's order in this case, The 
first revision and the preamble thereto (25 F.R. 12430 et seq., 


December 6, 1950) read as follows: 


PART 302 - RULES OF PRACTICE IN ECONOMIC PROCEEDINGS | 


MOTIONS OF INTERESTED 
PERSONS FOR EXPEDITION 


| 
On March 18, 1960, the Board issued a Notice of Proposed Rule 
Making, Docket 11221, 25 F.R. 2436, proposing several amendments in 
Part 300, the Board's Principles of Practice, and Part 302, | the 


| 
| 
| 
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Board's Rules'of Practice in Economic Proceedings. In respect of 
Part 302 the Notice proposed an amendment to Section 302.14 which 
would provide for a procedure whereby interested persons other 
than parties may request that a proceeding be expedited. 


Final action on the proposals in said Notice relating to 
Part 300 is being taken similtaneously, by adoption of Amendment 1 
to Part 300 and the Preamble thereto is hereby incorporated herein 
by reference. Among the amendments to Part 300 which are being 
adopted is one which outlaws communications to the Board on proce- 
dural issues in a hearing case made otherwise than in compliance 
with the Board's Rules of Practice, Section 300.2(a). Under this 
provision persons who, because they are not parties, have no stand- 
ing to make motions for expedition of the proceeding under Rule 18, 
could not urge expedition at all. Hence, upon consideration of 
all pertinent matter presented, it appears to the Board that Rule 14 
should be amended to permit interested persons to make motions for 
expedition. 


Since this amendment to Part 302 constitutes a procedural rule 
it may be made effective on less than 30 days' notice. 


ACCORDINGLY, the Board hereby amends Part 302 of its Procedural 
Regulations, 14 CFR Part 302, effective December 6, 1960, and appli- 
cable to pending proceedings, by amending Section 302.14 to read: 


§ 302.14. Participation in hearing cases by persons not 
parties. 


(a) Requests for expedition. In any case to which the Board's 
Principles of Practice, Part 300, are applicable, any interested per- 
son, including any State, subdivision thereof, State aviation commis- 
sion, or other public body, may by motion request expedition of such 
case or file an answer in support of or in opposition to such motions. 
Such motions and answers shall be served upon all parties to the case 
as provided in § 302.8 hereof. 


(b) Participation in hearings. Any person, including any 
State, subdivision thereof, State aviation commission, or other pub-— 
lic body, may! appear at any hearing, other than in an enforcement 
proceeding, and present any evidence which is relevant to the issues. 
With the consent of the Examiner or the Board, if the hearing is 
held by the Board, such person may also cross-examine witnesses 
directly. Such persons may also present to both the Examiner and 
the Board a written statement on the issues involved in the proceed— 
ing. Such statement shall conform to the requirements of these 
rules as to form, content, service, and time of filing of briefs to 
the Examiner and the Board. 
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(c) Participation in oral argument. A representative of 
any department, agency or branch of the Federal Government or of 


any State Government (including a state aviation commission)| 
appear and present oral argument in any proceeding in which | 
ment has been assigned. | 


The second revision and the preamble thereto (26 F.R. 4282 


et seq., May 17, 1961) read as follows: 


PART 302 - RULES OF PRACTICE IN ECONOMIC PROCEEDINGS | 


PARTICIPATION IN HEARING CASES BY, AND SERVICE OF | 
DOCUMENTS ON, PERSONS NOT PARTIES; OTHER AMENDMENTS | 
On December 1, 1960, the Board issued a Notice of Proposed Rule 
Making, PDR-4, Docket 11221, 25 F.R. 12477, proposing an amendment 
to § 302.14 of the Board's Rules of Practice (14 CFR 302.14) which 
would permit persons who are not parties to a proceeding to/appear, 
and/or submit written statements, only at the hearing stage|of the 
proceeding. At the same time, in PR-44 the Board amended §|302.14 
(14 CFR 302.14), to provide for a procedure whereby interested 
persons other than parties may request that a proceeding be | expe- 
dited, and in PR-43 adopted as final rules certain amendments to 
Part 300 - Principles of Practice of the Civil Aeronautics Board 
(14 CFR Part 300). | 
1 
1 
Comments and suggestions in response to the Notice have been 
received from a number of interested persons, including Members of 
Congress, 1/ 44 attorneys practicing before the Board (Practitioners) , 
two state aviation commissions, one air carrier, and one city avia- 
tion commission. | 


| 

After consideration of all relevant matter presented the Board 
has decided to adopt the amendments to § 302.14 substantially as 
proposed in the Notice. | 

Section 302.14 is applicable to cases which are decided by the 
Board upon a formal record after notice and hearing. Elimination of 
oral argument by non-parties from the formal record will accomplish 
two desirable objectives: (1) it will enhance the judicial|character 
of Board proceedings in hearing cases since it will exclude /|the 
filing of statements with the Board at a time when the parties can no 


1/ In addition to the Notice provided in the Federal Register, 


the Board advised each Member of Congress of the proposed amendment 
by letter dated December 1, 1960. 


apes 


longer introduce evidence in support or rebuttal of factual matter 
therein, and will make possible enforcement of the rule that factual 
references in oral argument must be based solely on the evidence con- 
tained in the formal record; and (2) it will expedite Board proce- 
dures since only parties will be allowed to present oral argument. 


Comments in opposition to the amendment took the position that 
participation in oral argument before the Board provides the best 
available means for giving members of the Congress an understanding 
of the problems confronting the Board; that in the formation of 
the overall policy, the Board needs the observations and opinions 
of Congressmen and State officials, which can be obtained by per- 
mitting such persons to present oral argument or submit written 
statements to the Board; that it is democratic and right for the 
Board to hear members of Congress and other non=-parties; and that 
the amendment is not necessary for the protection of the Board's 
processes. One comment suggested that representatives of the Federal 
or State Governments should be permitted to present oral argument if 
they file a written statement on the issues at the hearing stage of 
the proceeding. 


These arguments do not appear to be well taken. The best way 
for obtaining an understanding of overall Board problems is not 
presenting oral argument in a litigated case. Members of Congress 
can more readily obtain a complete understanding of Board problems 
from other scurces such as the Board's Annual Report to the Congress 
and testimony on behalf of the Board or by industry representatives 
before Congressional committees. It should be noted that the amend- 
ment of Rule 14 will not exclude Congressmen and State officials from 
Board proceedings; it will only require that they appear at the 
hearing or submit a statement prior to the close of the hearing in 
order to give the parties to the proceedings an opportunity to sup- 
port or rebut such statement. The suggested procedure of permitting 
non-parties to file, at the hearing stage, a statement of issues 
which they intend to raise in oral argument does not appear feasible. 
The issues to be discussed at oral argument can be determined only 
after the examiner's decision has been issued. The Board believes 
that this amendment is necessary to further implement the provisions 
of Sections 5{a) and 7(d) of the Administrative Procedure Act in 
formal Board proceedings. 


The Practitioners also suggested that the Board amend sub- 
paragraph 302.8(a)(2) to require service of all documents on persons 
whose petition for consolidation or intervention is pending before 
the Board. The Board is of the view that this proposal is too broad. 
It believes, however, that, in certificate cases, motions by parties 
and non~parties to expedite a proceeding should be served on persons 
who have requested intervention or consolidation. Therefore, 

§§ 302.8 and 302.14(a) will be so amended. These amendments will 


eee 


further implement the Board's recent amendment to paragraph 300.2 
(b) of its Principles of Practice, in which it is specifically pro- 
vided that requests for expeditious treatment of a pending applica- 
tion are considered commmications on the merits. The Board! also 
concludes that in order to afford timely information to all parties, 
any protests or memoranda in opposition or support of an corlication 
filed pursuant to Sections 401 and 402 of the Act should be filed 
and served before the close of the hearing, and §§ 302.6 and/ 302.14 
will be amended accordingly. 


With respect to Practitioners! comments and suggestions! per- 
taining to Part 300, the Board's Principles of Practice, the| Board 
concludes that several of the suggestions have merit and shonld be 
adopted. 2/ 


Currently effective § 300.2 provides that the Principles of 
Practice apply "from the time of filing of an application or! peti- 
tion which is to be passed upon by the Board after notice and hear- 
ing..." The wording of this rule is such that it could be 
interpreted as not applying to applications and petitions which, 
in the Board's discretion, may be denied without notice and hearing, 
although they could be granted only after notice and hearing, Such 
interpretation would be contrary to the Board's intent. Consequently, 


§ 300.2 will be amended to provide that Part 300 applies from the 
time of filing of an application or petition for relief that) can be 
granted by the Board only after notice and hearing. 


Section 300.2(d) specifically prohibits attempts to pressure or 
influence Members of the Board or any member of the Board's staff. 
In adopting this rule the Board intended it to be applicable/|to 
examiners. In light of comments received the Board has decided to 
amend the rule to specifically prohibit attempts to pressure /or 
influence examiners. 


Section 300.2(e) presently prohibits parties from soliciting 
improper communications. The Board agrees with comments received 
that this rule should be expanded to apply to all persons. 


Since the foregoing amendments to Part 302 are procedural rules, 
notice and public procedure hereon are not required and the amendments 
may be made effective on less than 30 days' notice. 


In consideration of the foregoing, the Board, effective May 17, 
1961 amends Part 302 - Rules of Practice in Economic Proceedings 
(14 CFR Part 302) as follows: 


2/ These amendments are set forth in PR-48 issued siml taneously 


herewith. 
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1. By changing the section head of § 302.6 to Answers, pro- 
teats or memoranda and adding a sentence to read as follows: 


Protests or memoranda of opposition or support, 
where permitted by statute, shall be filed before 
the close of the hearing in the case to which they 
relate, and shall be served as provided in subpara- 
graph 302.8(a)(2) of this Part. 


2. By deleting the text of subparagraph 302.8(a)(2) and sub- 
stituting the following: 


The parties. Answers, petitions, motions, briefs, 
exceptions, notices or any other documents filed by any 
party or other person with the Board or an examiner 
shall be served by the person filing such document upon 
all parties to the proceeding in which it is filed; 
provided that motions to expedite filed in any proceed- 
ing conducted pursuant to sections 401 and 402 of the 
Act, shall, in addition, be served on all persons who 
have petitioned for intervention in or consolidation of 
applications with such proceeding. Proof of service 
shall accompany all documents when they are tendered 
for filing. 


3. By deleting the phrase "upon all parties to the case" in 
the last sentence of paragraph 302.14(a). 


4. By deleting the third and last sentences of paragraph 
302.14(b) and inserting in lieu thereof the following text: 


Such persons may also present to the examiner 
a written statement on the issues involved in the 
proceeding. Such written statements, or protests 
or memoranda in opposition or support where per- 
mitted by statute, shall be filed and served on all 
parties prior to the close of the hearing. 


5. By deleting paragraph 302.14(c). 
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(4) 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In respondent's view, the dispositive questions are: 
1. Whether the receipt of commnications from public officials 
supporting new service which are not served on the parties to the 
Board proceeding involved but which are placed in a public file for 
all to see serves to vitiate the proceeding, | 
2. Whether the Board abused its discretion in refusing to with. 
draw the award of nonstop New YorkeSan Francisco authority to idericeh 
Airlines as a sanction against certain violations of the Board's 
principles of practice. | 
3. Whether the Board erred (a) in refusing to produce a start 
report containing recommendations for Board action where there was no 
showing of any need for any factual information contained therein; or 
(b) in permitting a member not hearing oral argument to participate in 


the decision. 


4. Whether the Board's findings set forth a rational basis for 


its action, are sufficiently explicit to enable the Court to relate 
the evidence to them, and are supported by the evidence. | 
5 Whether the Board abused its discretion in denying a petition 
to reopen the record to receive additional evidence relating to the 
economics of jet operations found not to be materially different from 


that already before the Board, 
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BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


The petitioners (United and TWA) have long held authority to 


1 


conduct nonstop operations between New York and San Francisco, Until 
entry of the principal order here challenged (Tr. 4730, 4786) ’ American 
Airlines, Inc. also was authorized to conduct operations betusen these 
cities but with restrictions requiring at least one stop at an inter- 
mediate point. The petitioners here seek review of the Board!s order 
and related ones which removed this restriction, and auEiorsaed Ameri- 
can to operate nonstop flights between New York and San Francisco in 


competition with them. The order is challenged (1) on various 


| 
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procedural grounds and (2) on an asserted lack of findings and evi- 


dence in relation to the substantive merits of the award. 


The background of the Board's order and its 
procedural aspects 


In 1947, American's transcontinental Route (then from Boston 
and New York to Los Angeles via Phoenix among other cities) was ex- 
tended from Phoenix to San Francisco and Oakland, but with a condition 
that service be rendered to San Francisco or Oakland only on flights 
serving Dallas or Tulsa or some other southwestern city. West Coast 
Gase, 8 C.A.B. 1h, 27 (1947). In 1953, American filed an applica- 
tion for an amendment of its certificate to eliminate this restriction 
(Tr. 2) and that application was granted by the Board order here chal- 
lenged. However, the issue of whether American should be granted un- 


restricted New York-San Francisco authority was before the Board in the 


Denver Service Case (Order E9735, not yet officially reported), and the 


Board in deciding that case on November 1, 1955 concluded that it 
should not be. Nonetheless, as a result of that proceeding, American 
was authorized to conduct operations to San Francisco via Chicago, and 
hence could then operate under its various authorities one-stop service 


between New York and San Francisco via such cities as Chicago, Dallas 


J/ This extension rested on, among other things, the desirability 
of preserving American's historic participation in San Francisco traf- 
fic, then carried by connection at Los Angeles. The restriction then 
imposed was to "preclude nonstop service between San Francisco-Oakland 
and points in the East commonly served by American and either TWA or 
United" (8 C.A.B. at p. 18). 
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2/ 
or Tulsa. One of the considerations involved in the Board's award 


in the Denver Service Case was that American would "be in a podition 
to continue its participation [heretofore via Dallas or Tulsa} as 
the third transcontinental carrier between the Bay area and New York 

*# *#." (Order E=9735, pp. 11, 12). While the Board's hearing exam- 
iner and Bureau of Air Operations had recommended unrestricted aachorsty 
to American, the Board was of the then view that such authority should 
not be granted because of over-all competitive imbalance which |would 


result. 


On May 3, 1957, American filed a motion requesting the Board to 


sever and expedite that portion of its application in Docket 5903 
which would permit nonstop operations between New York and San Fran- 
cisco (Tr. 6). The motion was supported by the civic interests in- 
volved and opposed by the petitioners. The Board initially denied the 
motion on June 26, 1957 (Tr. 129-130), but its order also ree aad for 
a staff study of the matter and indicated that further :amasleaal 


would then be given to the question of an early hearing. This study 
| 
2/ American's Routes 7 and 25, between Boston and New York on the 
one hand and Chicago on the other via various intermediate points, were 
extended in the Denver Service Case from Chicago to San Francisco but 
in such fashion that a stop was required at Chicago. This was to fill 
needs then found for a third ChicagoeSan Francisco nonstop operation 
in competition with TWA and United, and needs for various services 
between the San Francisco area and points east of Chicago in omen 
tion with the operations of either TWA or United, or both. 
3/ The order provided (Tr. 129) 

" % # # in view of the allegations contained in the petition 
and supporting documents the Board has directed the staff to re- 
view the problems of the air service pattern between New York 
and San Francisco and report the results of that study to the 
Board on or about December 1, 1957, so that it may examine! the 
public need for an early hearing on the issue of nonstop service." 


she 


was conducted: Also, on December 2, 1957, two representatives of 
San Francisco met with the Board and urged a general need for more 
air service to that city including a third nonstop service to New York. 
The conference was recorded verbatim, and the record made public (Tr. 
566-5482; see also Tr. 641). 

Thereafter, on January 13, 1958 the Board set the matter down 
for expedited hearing (Tr. 136). Petitions for reconsideration fol- 
lowed in which it was requested (Tr. 598, 611) that the staff study be 
made a part of the record so that petitioners would be aware of the 
basis of the Board's action. The Board declined to do so (Tr. 639), 
stating that its orders "set forth the basis for the Board's decision 
to direct expedited proceedings on American's application." (Tr. 61). 
Thereafter, the Board's hearing examiner denied a motion for production 


of the study made at the prehearing conference by TWA (Tr. 670-671), and 


one made shortly thereafter by United (Tr. 70h, 714). Subsequently, 


toward the close of the hearings, counsel for TWA inquired of a Bureau 
of Air Operations witness (Williamson) if Messrs. Miller, Dregge and 


Roth of the Bureau were the authors of the study (Tr. 2020). The 


4/ These grounds were that (1) the Board is not restricted to a 
"priority of filing™ rule in hearing its cases, and the over-all im- 
portance of the New York-San Francisco market and the nonstop schedul- 
ing practices of TWA and United in relation thereto were such as to 
indicate that there might be service deficiencies and to warrant in- 
vestigation on its part (Tr. 60-641) and (2) a proceeding restricted 
to a long-haul market such as the one involved would afford an oppor- 
tunity to the Board to conduct an investigation’ into the imminent — 
impact of the operation of jet aircraft with attendant benefits in 
formating sound regulatory policies (Tr. 61). 


as 

examiner foreclosed this line of questioning, and also refused to 
issue a subpoena duces tecum to those three persons (Tr. 2020-2021) 
There also were various motions after the close of the hearing 
to reopen the record to receive additional evidence with respect to 
jet operations, described infra in relation to the substantive 


grounds for the Board's award to American, | 
Oral argument was heard in the case by four members of the Board 
(Tr. 450k). The fifth member, Mr. Hector, participated in the deci- 
sion, and the award to American was by a 3 to 2 vote with Mr. Hector 
voting with the majority (Tr. 1757). Petitions for reconsideration 
were filed by these petitioners (Tr. 4793, 5117), in which error was 
ascribed to his participation solely on the grounds that he had not 
heard the argument (Tr. 806, 51,0). There were various mesbers 
of Congress who appeared at the oral argument (Tr. 502). United had 
initially requested a greater time allowance for oral argument than 
that granted to it (Tr. 27, 471), and its petition esiteided that 
it had not been given sufficient time either in relation to the other 


parties or in the light of the time allocated to the members of Con- 


gress (Tr. 5138). Error also was charged in the issuance by the Board 


of a press release (Tr. 4729) announcing its tentative vote prior to 
issuance of the opinion (Tr. 5142). Additionally, it was then con- 
tended that various letters (mostly from public officials) in| the 

public correspondence file of the docket constituted improper ex parte 


communications and pressure in violation of the Board's principles of 


Fo 


practice and procedural rules, and in substance that their effect, 
together with the earlier conference with the San Francisco officials, 
was either to vitiate the Board's proceeding or to disqualify San 
Francisco and American from receiving the nonstop service and award 
(Tr. :796—809, 4817, 5119-5125). The Board determined to hear fur- 
ther argument on these allegations of improper ex parte communications 
(Tr. 5332), and the petitions for reconsideration failed in other 
respects for want of a majority (Tr. 5333). 

Argument on these so-called "ex parte" issues was heard by the 
Board on November 12, 1959 (unprinted transcript, pp. 5347-5434). As 
the Board's supplemental order confirming the grant to American (Tr. 
5435) discloses, it was conceded that no Board member was consciously 
biased or improperly influenced; that there was no venality of corrup- 
tion on the part of anyone; and that no Board member would be dis- 
qualified from sitting in further judgment in the case (Tr. 536-537). 
There likewise was no claim of conscious impropriety on the part of 
any third person who wrote to the Board, or that it would be improper 
for any party to attempt to obtain support from these persons in the 
manner permitted by the Board's rules (Tr. 5438). Further, the peti- 
tioners expressed no desire for further evidentiary hearings, taking 


the position that such hearings would only provide proof of their 


specific allegations or show matters entirely cumlative in nature 


S/ Mr. Hector had left the Board prior to this action, and so 
the Board stood two-to-two on the substantive merits of the award to 
American. 
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(Tr. 5443-544). Rather, their position in substance was that! (1) 
the communications in the Board's public file were received contrary 
to the Board's rules of practice, (2) their receipt, transmittal and 
alleged incitement were in violation of the Board's prinsinies| of 
practice both as ex parte communications and attempts to bring) pressure, 
and (3) such communications in any event denied them Seougaead and 
substantive due process, and particularly since no one could say that 
the Board members might not have been unconsciously influenced, For 
these reasons, together with an alleged necessity for winddesting the 
Board's processes and avoiding any appearance of evil, it was asserted 
that the entire proceeding was vitiated or, at the minimum, that there 


| 
were attempts to subvert the adjudicatory process which disqualified 


American and San Francisco. 


| 
| 
| 
| 
| 


These claims were rejected by the Board. As to vitiation 


of the 
case, it pointed out that petitioners! various concessions left only 
the bare assertion that the communications might have had some | effect 


on the members' decisions, and that assertion was rejected (Tr. 51:38). 


The Board stressed that the communications received were not treated 
as record materials and hac not been considered by the Board members 

| 
in reaching its decision. The Board stated that it would have taken 


further action in this proceeding if there had been "any threat, real 


i 


6/ The Board pointed out that in fact such commmnications |are 
rarely brought to the attention of the Board except for signature 
on an acknowledgment letter prepared by the staff (Tr. 545, 5457). 
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or apparent, to the impartiality of our deliberative process" (Tr. 
5456, 5457), but it found no such threat. It pointed out that the 
commmnications were commonplace (Tr. 5454, 5157) and further, were 
"merely corroborative of the Board's normal assumption in any route 
case that all public officials and civic bodies will favor new or 
additional air service" (Tr. 5457). The Board concluded that the 
various public communications (including the conference with San 
Francisco representatives) did not in the circumstances deprive the 
petitioners of a fair hearing or vitiate the proceeding (Tr. Suh6, 
suse) 

The Board found some violations of its principles of practice. 
However, it also held that there were areas of indefiniteness in its 


rules which militated against such findings, and that clarification 


was in order and would be made in a rule-making ia yd for consid~ 


eration of the problems involved (Tr.’ 5436, 54h0-Shih). So far as 


7/ The Board also found that the reasonableness of its conclu- 
sions were buttressed by the tardy manner in which the charges of in- 
propriety were raised (Tr. 556, 5457). 


8/ The principles of practice (infra, p. 66) preclude "private" 
communications on the "merits" in cases "to be determined after notice 
and hearing," and further declare it to be improper for any person 
to attempt to bring pressures on the Board in such cases. About 80% 
of the communications involved were prior to the issuance of the order 
setting the case for hearing. It was contended that these communica- 
tions, whose principal thrust was to the matter of an accelerated 
hearing, were neither communications on the merits nor ones in rela~ 
tion to a pending proceeding since no hearings had been ordered. The 
Board interpreted the principles as applicable to the issue of expe- 
dited hearing (Tr. 5443), but pointed out that the regulation was 
ambiguous on the point. There were other letters of a purely proce- 
dural nature!as to which the Board stated a need for a clarifying 

(footnote continued) 
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the rules of practice were concerned, the Board stated (Tr. 545) that, 
while such rules were applicable to those formal documents submitted 
for the record, they had not been applied to public communications of 
the type here involved. Rather, said the Board, because of its |dnabil- 
ity to isolate itself from the public, it regularly directed its staff 
to prepare acknowledgments of such communications and to Place them 


in the public correspondence file. This procedure was noted to comport 


with that embodied in certain proposed legislation on the subject, but 
the Board said that this too would be explored in the further rule- 


making proceedings. 
San Francisco's activities are discussed by the Board at 


5448, and Tr. 5455-5456. The Board found the city to have been hmoti- 
vated by an excess of zeal" (Tr. 545) to conduct which failed Mo 
square" with a strict interpretation of the regulations (Tr. Slh9) It 
further noted that the materials submitted, all of which went into the 
public correspondence file, were not improper in themselves but rather 
that the informal manner in which they were submitted was obj ec'tdonibie 
(Tr. 5446); and that, while there was no objection to solicitation of 


support from public officials within the framework of the Board's 


(footnote continued) 
regulation, together with the question of whether commmications | 
placed in a public docket and as to which there otherwise was no 
element of secrecy should be regarded as "private" ones (Tr, 5443). 

As to "pressures," a major weakness was found in the area of lack of 
definition as to what constituted improper "attempts tog bring pres- 
sure" in the light of the statutory provisions permitting anyone to 

file a memorandum in support of or opposition to a certificate appli~ 
cation or amendment (Sections )01(c) and (g), infra, Pp.62;53), of 

the Board's implementing Rule 1) (infra, p. 68) and the legitimate 


interest in questions of air service by public officials (Tr. SuL0- 
5uh2). | 
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procedural rules, San Francisco appeared to have gone beyond that 
point (Tr. 5447). The Board further noted that the "propensity of 
public officials" to lend spontaneous support to proposals for new 
service mitigated against any assumption that San Francisco had in- 
spired all of the commnications (Tr. 5447). It held that it could 
not find that the conduct was "so egregious as to require a sanction 
which would deprive the Bay Area" of needed air service (Tr. 546, 
5449), and in any event that there would be no warrant for penalizing 
the residents of the New YorkeNew Jersey area, and American, for any 
improper conduct on the part of San Francisco (Tr. 545, 5uh9). 
American's activities are summarized at Tr. 549-553. The Board 
held that the only violations shown were three letters from travel 
agents to the Board at the request of American employees prior to the 
time the case'was set for-hearing (Tr. 5451-552). The solicitation of 
a telegram to a congressman in 1957 was said to be questionable in that 
there were no hearings or oral argument in the then immediate offing 
(Tr. 5452). The other cited communications near the time of oral argu- 
ment (letters from travel agencies to their congressmen) were held to 
show no impropriety in that American could properly promote intervention 
by congressmen under Rule 1) (Tr. 552). The contention that congress- 
men in the New York area were instigated by American to communicate 
with the Board, because The Port of New York Authority had disavowed 
guch activity, was held to be an obvious non sequitur (Tr. 5451). The 


Board also found that the remark of American's president to San Fran- 


cisco's officials in 1957 to "keep hammering" for the expedited hearing 
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did not constitute a request for improper conduct and was perfectly 
consistent with legitimate participation under the Board's sales 
(tr. S49-550); nor, the Board held, was there any sufficient loaded 
relationship between this remark and the activities of San Francisco 
(begun some six months before it was made) to warrant an Smputalion 
of San Francisco's activities to American. | 
In sum, the Board held that there had been no showing of conduct 
by San Francisco imputable to American, and further that American's 
own conduct was not disqualifying or of any material consequence 
(Tr. 5453). The Board found that American's activities sepaecaa to 
be those of lower echelon employees not rising to "a deliberate cati=- 
paign of pressure" on the part of the carrier's management, and that 


if there had been any such campaign it was only reasonable to assume 


that more would have resulted fromthe activities of a carrier such as 


| 
American than the few travel agency letters shown (Tr. 5522553). 
| 


Weighing these factors, and particularly the minimal or minor nature 

of the violation (further mitigated to some extent by the uncertainties 
of its rules in the areas here involved) against American's unblemished 
record of years of practice and service in strict accordance with the 
Board's regulations, the Board found no warrant for withdrawing the 


award from the carrier (Tr. 51153). 
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The substantive bases of the Board's order and 

the contentions conce: a_need for further 

he on the economic ects of jet rations 

The evidentiary hearings herein were concluded on September 18, 

1958. On February 18, 1959 (some two and a half weeks before issuance 
of the examiner's report on March 9, 1959 (Tr. )083)), United filed 
a motion requesting the examiner to reopen the record to receive fur- 
ther evidence alleged to be then available relating to the costs of 
jet operations and volume of traffic moving between New York and San 
Francisco (Tr. 4048), which motion was supported by TWA (Tr. 076). 
It was opposed by the other parties (Tr. 1059-063, 066-073, 07h), 
and denied by the examiner (Tr. 081-4082) on grounds, inter alia, 
that there was no showing of substantial change in the matter since 
close of the hearing and that certain data referred to by United was 
reflected in official records before the Board. United thereupon asked 
leave to appeal the ruling to the Board or alternatively that its motion 
be deemed addressed to the Board since the examiner's report had then 
issued (Tr. 151), and the Board deferred consideration of the motion 


until after the oral argument in the case (Tr. 42h6). 


The hearing examiner recommended the award of nonstop authority 


to American (Tr. 4083-h150). The Board adopted the examiner's report, 
amplifying and modifying his findings in some respects (Tr. 730-757). 
In essence, the conclusions were that there had been various deficiene 
cies in the nonstop services of United and TWA prior to the motion for 
expedited hearing on American's application (Tr. 73h, 4112-115); that, 
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until the pendency of the Board's proceeding, TWA had not matched 
the quantity or quality of United's service and TWA was “not a full- 

time vigorous competitor" (Tr. )7hh-h7h7, 4129); that the "New York- 

San Francisco market has not in the past received that type of vigorous 
competition which its size and economic strength warranted" (te. 4745-746) 


| 


and that such competition should be provided by removing (Tr. 4745-746) 
the restrictions on American's service. | 
In this connection, the Board also found that American in ithe past 
had been an active participant in the traffic involved; that its prior 
assigned role was intended to be that of "an effective third transconti~ 
nental carrier" in this market; and int the adjustment in eed struc- 


ture here involved was necessary to "permit continuation of the benefits 


9 | 
of a third transcontinental service" (Tr. 736-737). These benefits, 


of course, were those of competition with its resultant improvement in 
quality and quantity of service and maximum development of traffic poten- 
tial (Tr. 4128-132, 4735, 477). In terms of feasibility and| standards 
for authorizing increased competition, it was pointed out that the New 
YorkeSan Francisco route was one of the most important and lucrative 

in the nation (Tr. 4734, 112), and that all comparable dong-hol 


markets and many smaller ones had miticarrier nonstop service} (Tr. 73h, 
9/ Both the examiner and the Board elsewhere also recognized that 
a failure to lift the restriction would ultimately virtually eliminate 
American from the market in view of the more desirable nonstop) services 
of TWA and United. See Tr. 736, 102, 4128-129. Indeed, the Board's 
selection of American over Northwest rested in large part on this 
factor (Tr. 4753-75). 
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4112). The Board also found that the recently improved services of 
TWA and United had not been fully explained in terms of prior equip- 
ment shortages (Tr. h7h-l7h6), that it should thus not rely on their 
assurances of future performance, and that its action represented the 
best assurance of good service and market development (Tr. 477). 

As to traffic potential, the findings were of steady increase 
over the years (Tr. 091-093), with excellent response to the increased 
schedules supplied by United and TWA (Tr. 093), and increasing growth 
of the cities involved with a strong community of interest between them 
(fr. 4087-088, 4734). The traffic on the basis of 1957 data was found 
to be 250,000 passengers on an annual basis, or about 700 a day (Tr. 


4,090). The examiner's estimate, and that of the Board, was about 


366,000 passengers in 1960, or 1,000 per day (Tr. 121, 473k, 737= 
10, 

471). 
The petitioners contended that this volume of traffic would not 


support the operations of three carriers utilizing jet equipment, in 
that three round trips per day would be operated by each carrier to 
maintain its competitive position. The examiner found no reason why 
the carriers could not adjust their schedules to meet seasonal and 
other demands, as TWA and United were in fact doing (Tr. 12h). The 
Board agreed (Tr. 7h2-h7hh), stating that by 1960 each carrier could 


operate three| daily round trips during the peak traffic season and two 


10/ These estimates were predicated on 10% annual normal growth 
and a 10% "jet stinmlation" figure for 1960. The contentions that the 
estimate was erroneous was dealt with by the Board at Tr. 737-71: 


“iss 


in the off season with better than breakeven load factors, and with 
good prospects of future more profitable operations. | 
The Board recognized that there would be competitive impact from 
the American authorization. Its estimate was of total annual diversion 
of almost $13,000,000 from TWA and United (Tr. 78h), in terms of traffic 
which they otherwise would obtain. However, due to the increase in the 
market, the estimate also was that both carriers would obtain in 1960 
more gross revenue than that received in 1957, and that the traffic 
growth would be a constantly increasing compensating factor (Tr. )7)8- 
4749, 478h). The Board also found out that the diversion was gross 
revenue, not profit; that the carriers were not faced with declining 
earnings; and that the diversion would not "impair the financial 
health of either carrier or either carrier's ability to provide lcerti~ 
ficated services" (Tr. 4749). It further pointed out that the ery of 
diversion and losses from competition were the familiar ones ane in 
every new route proceeding, that the industry nonetheless had Scat 
to grow and prosper, and that there was no reason to believe that any 
different result would occur here (Tr. 79-750). | 
The Board also denied the motion to reopen the record. It found 


that there was abundant evidence based on manufacturers! costs after 


extensive testing, and that it was not persuaded that any current data 


"necessarily covering only a relatively short operating period, would 
provide any materially different or more reliable information with 
‘respect to economics of turbojet service than we now have available 
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before us" (Tr. 751-752). Rather, said the Board, "further hearing 
in this case would achieve little more than insulating, at least for a 
time, the existing participants in the market from the effects of a 
new competitor" (Tr. 752). 


STATUTES AND REGULATIONS INVOLVED 


The portions of the Federal Aviation Act, the Administrative 
Procedure Act, and the Board regulations here principally involved are 
set forth in the Appendix.B, infra, pp. 61 to 69. Other provisions of 
statutes and regulations are cited or quoted in their appropriate place 
in the text of this brief. 


SUMMARY OF ARGUMENT 
I 
There is no procedural error which vitiated the Board's proceeding. 
Petitioners concede that there was no fraud, corruption, or conscious- 
ness of being influenced by the Board. The so-called ex parte communica- 
tions complained against were the communications from the public, or 


public officials, of the type habitually received in Board proceedings, 


n/ The Civil Aeronautics Act, in force at the time of the institu- 
tion of the Board's proceeding, was superseded on December 31, 1958 by 
the Federal Aviation Act (72 Stat. 731). The provisions of the old and 
new acts are virtually identical insofar as is here pertinent, and 
Section 1501(b) of the new statute (49 U.S.C. 1301 note) provided that 
then pending administrative proceedings should not abate by reason of 
the new statute but rather should continue "as if this Act had not been 
enacted." Whether this provision meant that the Civil Aeronautics Act 
was extended as to then pending proceedings wntil their final disposi- 
tion is a matter of no significance here, and is adverted to only 
because TWA cites the Civil Aeronautics Act provisions as the pertinent 
ones. 
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which were placed in the public docket and were not considered by the 
Board as a part of the record in deciding the case. The Board's proce~ 
dure of routinely acknowledging such commmications and then ignoring 
them in deciding the case is a sound procedure, well within ite dis- 
cretion; and prior precedent makes clear that its disclaimer “ consider- 
ation of the materials here in question must be accepted. Moreover, 
there was no showing of conduct by American which required a withdrawal 
of the award as a sanction against the minor violations found to have 
been committed by that carrier's employees. | 
The petitioners were not entitled to access to the Board's staff 
report in that there was no showing of need for any economic facts con- 
tained therein but only an attempt to obtain staff recommendations for 
possible impeachment of the Board's order expediting the ney 
North American Airlines v. Civil Aeronautics Board, 100 U.S. ies D.C. 5, 
2hO F. 24 867 (1956); Kaiser Aluminum & Chemical Corp. v. United States, 
157 F. Supp. 939 (Ct. Cl., 1958). It was not error for Member Hector 


| 
to participate in the decision although he was not present at the oral 
argument in that the statute provides that the Board may "hear jor 


receive" argument and the transcript of argument was available to hin. 
Sisto v. Civil Aeronautics Board, 86 U.S. App. D.C. 31, 179 F. 24 7 


(1949); McGraw Electric Co. v. U.S.» 120 F. Supp. 354 (£.D. Mo,, 195k) 
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aff'd 348 U.S. 804. There is no showing that United was not given a 
sufficient time allowance at the argument, or that the Board or the 
examiner failed to consider any material issue raised by TWA. Any 
claimed deficiencies in the examiner's report were cured by the Board's 
opinion, and the Board properly adopted the examiner's findings as its 


own in disposing in part of exceptions. 


II 
The Board's findings disclose a rational and adequate basis for 
its action, are sufficiently explicit to enable the Court to relate 
the evidence to them, and are supported by the evidence. Detailed 


computations of costs, etc., such as are contended for by United are 


not required.: American Airlines v. Civil Aeronautics Board, 87 U.S. 


App. D.C. 365, 192 F. 2d 417 (1951); Minneapolis & St. Louis R- Co. 
v. U.S, US. sy 80 S.Ct. 229 (1959). There was no abuse of 
discretion in refusing to reopen the record in that the new cost factors 
relied on by United were not such as to materially alter the prior esti- 
mates and were no more representative than those already before the 


Board. 
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ARGUMENT 


I. Petitioners were afforded a fair nearing, and 
there was no procedural error ch vitiated 
the Board's proceeding 


A. The so-called ex parte submissions and arguments 
did not vitiate the Board's proceeding, nor did | 
the Board err in declining to withdraw the award 
as_a sanction against the violations found | 


The principal assertions of error herein relate to the various 


documents in the public file of the Board's proceeding which were 


| 


not served on the petitioners, and the conference with the San Fran- 
cisco officials. These communications in and of themselves = said 
to have vitiated the Board's proceeding on due process grounds,| and 
on the ground that they were contrary to the Board's principles ‘Of 
practice and procedural rules. The petitioners further assert that 
the Court in any event should set aside the Board's order and direct 
complete new proceedings to avoid any undermining of the écnbidencs 
of the public in the administrative process. TWA suggests that San 
Francisco and American were disqualified or estopped from receiving 
the award involved, and at the minimum that the Board should have 
embarked on further proceedings to determine whether there were 
attempts to subvert the administrative process other than those 


| 
| 
| 


alleged. 


i 


Two questions are thus presented: (1) whether the receipt of 

| 
these commnications, which went into the public files vitiated the 
proceeding; and (2) whether the participation of San Francisco and 


American in sending, or inducing to be sent, some of these co! ca- 


| 
| 


tions, adversely affected American's application so as to require 


| 
| 
| 
| 
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disqualification, a comparative demerit, or a further hearing. We 

shall show that here, unlike the F.C.C. cases relied upon by the peti- 
tioners (United.Br.,.p. 26), the. Board's procedure was public and’ specifi- 
cally designed: to prévent improper approaches; and that the Board did not err 
in holding that/its proceeding was not vitiated. We shall also show 

that the Board correctly determined that the violations of the principles 

of practice by San Francisco and some American employees did not warrant 
either a withdrawal of the award to American or further hearing upon 


American's qualifications. 


1. The proceeding was not vitiated 
In every route case the Board receives many letters from the public 


or public officials, as a result of the publicity given the proceeding 


or the natural propensity of public officials to support new service for 


their constituents. The public or public officials may participate in 
12 


these proceedings in accordance with certain procedures, but such persons 
are often neither aware of, nor do they adhere to, the. -ules. The Board has 
therefore developed a long-established method of handling such correspond- 


ence: It routinely acknowledges the letter and places it in a public 


12/ Section 01(g) (infra, p. 63) specifically provides for the fil- 
ing with the Board of a memorandum of protest or support by any inter- 
ested person (Tr. 51). Rule 1) provides for the participation of 
Federal or state officials in the oral argument. Many letters from 
elected officers are labeled statements under Rule 1h in lieu of oral 
argument, and while the rule makes no provision for written presentation, 
it is customary, in the absence of objection thereto by any party, to 
include such written submissions in the record by announcement of the 
Chairman at the'oral argument. This was the case here, 


correspondence file in the docket; and it ignores this file in /decid- 

ing the case. This practice serves the dual purpose of politely dis- 
posing of the correspondence and, by making the letters wabiis! "pre- 
cluding any improper approaches which could not withstand Tall | steetoeure” 
(Tr. 5439, footnote 8). It is this practice which petitioners 
attacking here. 

Petitioners argue that all the communications which went into the 
public correspondence file in this case were ex parte in nator because 
they were not served upon the parties, and that the receipt of such 
ex parte matters violates due process and the Board's Principles of 
Practice and Rules of Practice. Citing the F.C.C. "influence lessee 
they assert that the instant proceeding was vitiated. 


First, it is clear that the Board's procedure here differs com- 


f 
pletely from that involved in the cited F.0.C. "influence" cases, where 


one or more commissioners allegedly entertained covert pleas in the 
privacy of their offices. Here the Board's long-established practice 
is not one of privacy, but of publicity, and is designed to prevent 
improper presentations and to insure the fairness of its proceeding. 

The short answer to petitioners! arguments is the sseuaveldteeecnat 
of any consideration of the material in its correspondence file in de- 


ciding this or any other case. For, a crucial and obvious element of 


13/ E.g., Sangamon Valley Television Corp. v. United States, 103 
U.S. Apps D.C. 13, 2 BS FOP EL ISSO) WENT, Ince vo FsCsG 103 
U.S. App. D.C. 32h, 258 F. 2a 18 (1958); Massachusetts Bay Telecasters, 
Ine. ve F.C.C., 10h U.S. App. D.C. 32h, 261 Fe | al 6: 
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the Board's practice is that it does not consider as part of the 

record the material being routinely acknowledged and made public. 
Since the material as to which petitioners complain was not taken 
into account by the Board, the proceeding was completely fair to 

petitioners and in no way vitiated. 

Petitioner TWA asserts (Br., p. 22) that, while an agency's 
assertion of non-consideration of ex parte material "might be relevant" 
where the material was properly received in connection with some other 
function or activity of the agency (citing Van Curler Betg. Corp. v. 
United States, 98 U.S. App. D.C. 432, 236 F. 2d 727 (1956), cert. den. 
352 U.S. 935; Eastern Air Lines, Inc.’ v. Civil Aeronautics Board, 271 
F. 2d 752, 758 (C.A. 2, 1959)), the assertion mst be rejected where 
the material is directed to the proceeding itself. But petitioner does 
not explain why, such a distinction should be drawn, and clearly the 
disclaimer in the instant case is, if anything, entitled to even greater 
weight and unreserved acceptance, For, it is made in connection with a 
practice whereby the Board seeks to preclude improper approaches by 
making public the commnications it receives. We submit that in those 
circumstances it makes no sense to argue, as petitioner does, that the 


Board's disavowal should be rejected and that the Board did, in fact, 


participate in improper approaches by considering these same communica- 
Wy 


tions. 


17 Apparently recognizing the anomaly of the above argument, United 
suggests (Br., pe 26) that the Board, while it may not have consciously 
considered these commmications, may nevertheless have been unconsciously 
influenced. But even aside from the Board's assertion that the communi- 
cations "are rarely even brought to the attention of any Board Member, 

(footnote continued) 
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Further, the cases show that the courts have accepted the agency's 
disclaimer even where the material in question related directly to the 


proceeding. Thus, in Sanders Bros. Radio Station v. Federal C ca- 


tions Commission, 70 App. D.C. 297, 106 F. 2d 321, 327 (1937), appellant 


charged that the agency received additional reports on the facts in 
issue from its staff to which it was not given access. This Court, how- 
ever, accepted the agency's disclaimer that it had not considered the 
matter as part of the record, stating that "* * * the seewetabe of 
regularity of official conduct is controlling" (106 F. 2d at pe 327) 
and the Supreme Court affirmed this holding (309 U.S. 70, 478). See, 
also, N.L.R.B. v. Ford Motor Co., 118 F. 2d 766 (C.A. 9 (19h1), We 
submit that where the agency is acting openly and publicly, as in the 


present case, its disclaimer mst be accepted; otherwise, the presumption 
(footnote continued) 
save for signature on the acknowledgment" (Tr. 55), the argument has 
no legal merit, and would seriously undermine the presumption of regu- 
larity of official conduct under which the agencies must of necessity 
be permitted to operate. Thus, in every case, the agency, by the very 
nature of its duties and activities, is aware of many non-record 
matters pertinent to the proceeding (see Eastern Air Lines v. Civil 
Aeronautics Board, 271 F. 2d 752, 758 (C.A. 2 (1959)), or knows ©: 
material in its confidential files relating to the case (see ae 
Bros. Radio Station v. Federal Commmnications, 70 App. D.C. 297, | 

F. od 301, 327 (1937), reversed (but affirmed as to this " specific 
point) 309 U.S. 470, 478. But the courts have not invalidated the 
agency proceedings on the ground of possible unconscious influence 
stemming from this extra-record knowledge. On the contrary, as shown 
by the cited cases, they have accepted the agency's disavowal of re- 
liance on the particular material in question. H 
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i 15/ 
of regularity of official conduct would have little vitality. 


The soundness of this conclusion and of the Board's procedure is 
further pointed up by the recent Congressional proposals on the subject. 
For as the Board pointed out (Tr. 5439, 5455), these proposals would 
prescribe for all agencies this same procedure which the Board has fol- 
lowed for so many years--that is, of placing all correspondence which 
the agency receives in a public file and ignoring such material in 
deciding the case. See, e.g-, H.R. 4800, 86th Cong., lst Sess.; H.R. 
9549, 86th Cong., 2nd Sess. If the Board were following this procedure 
because of an express Congressional enactment, its disavowal of any con- 
sideration of the material would, of course, be accepted. We submit that 
the procedure when administratively devised is equally valid and the 
disavowal equally acceptable. 

Petitioners argue (TWA Br., pe 21), if the procedure were the 
result of Congressional enactment (or as a consequence to an agency 

15/ The state court decisions relied upon by TWA in support of this 
proposition (Br., p. 16) involved circumstances in which there was im- 
proper evidence admitted and where the state appellate tribunal held 
that improper evidence of such character as to be deemed prejudicial 
required a setting aside of the verdict even though the trial judge 
disclaimed any reliance thereon. There is authority the other way in 
the state courts (see 3 Am. Jur. ‘Appeal and Error" § 1038), and no 
citation of authority is required to support the proposition that there 
are many circumstances in which appropriate instructions to a jury to dis- 
regard evidence or extraneous considerations is sufficient to avoid 


prejudice. Here, the matters complained against were not in evidence 
at all. The prior decision by this court on which TWA relies (Tri- 


State Broadcas Co. ve Federal Communications Commission, 68 App. 
D.C. 292, 96 F. 2d 560 (1930) holds merely that certain hearsay testimony 
should not have been admitted and that the court would not determine 


whether the other evidence supported the order until proper findings 
were made by the Commission. 


aoe 


rule-making proceeding), they would have been on notice as to the 
material in the public file, and would have had an opportunity to 
respond and rebut. But again the short answer to petitioners is that 
even assuming a complete lack of knowledge on their part as i the 
ne with respect to this proceeding in the public correspondence 
erg er conceding that it would be more desirable to have an explicit 
statutory provision or rule delineating this practice (as the Board 
apparently contemplates as a result of the present dispute (tr. 5h55)), 
petitioners are not, in any real sense, injured by the lack of notice. 
For the Board's position here rests in the last analysis on the fact 
that it does not consider such correspondence. Clearly, a party has 


no need of notice in Ty to rebut a matter which has not been con- 
17 | 


sidered by the agency. | 

16/ It should be noted that the practice is a long-standing one, 
that such correspondence has been common to all route cases for years, 
and was undoubtedly "well known to the experienced practitioners rep~ 
resenting petitioners" (Tr. 5439) (who, while they have denied knowing 
of the particular commnications, have never asserted that they were 
unaware of the Board's correspondence file). Indeed, the Board ex- 
pressly found that these charges, which were advanced for the first 
time on petitions for reconsideration, were tardy (Tr. 5))57)4 


17/ In effect, the thrust of petitioners' arguments is that the. 
Board must change its practice and accord parties an opportunity to 
respond to all matters received by the agency. Under this view the 
Board would, to a considerable degree, lose control of its proceedings, 
since whenever a letter from some member of the public or public 
official was received, all the parties would have to be accorded a 
reasonable period of time to be served and to prepare and submit com- 
ments thereon, and all such material (pro and con) would have to be 
considered by the Board. We submit that the Board's present practice 
is much sounder and in any event is well within its discretion. Cf. 
Federal Communications Commission v. Pottsville Betg. Co., 309 U.S. 
13h (1940). Petitioners’ claim is analogous to an argument that this 


(footnote continued) 


| 
| 
| 
| 
| 
| 
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h Mena v 
Petitioners stress that San Francisco and United either sent or 


induced to be sent many of the communications in the public file, and 


assert that the question is thus whether parties are bound by an 


agency's established procedural rules for placing material before the 


Board for its consideration or have only a "qualified" duty to follow 
the rules. Ofcourse, all parties are bound by the agency's rules. 
But the question here is not whether a party's violation of the rules 
against inducing pressure on the Board disqualifies or reflects adversely 
on him (considered in point 2, infra) but whether any such violation 
vitiated the proceeding because of the strict requirement of fairness 
and the appearance of fairness. In view of the foregoing discussion, 
it is clear that they did not. For, it makes no difference on this 
point that some of the communications from public officials or others 
which went into the public correspondence file were inspired by American 
or San Francisco (or indeed, sent by the latter party). If it is 
accepted (as we urge it mst be) that the Board does not consider mate- 
rial in this file in deciding the case, it is immaterial whether the 
letter being politely acknowledged and then ignored comes from the 
public official voluntarily or as a result of a party's solicitation. 
For the same reason (that whatever the source, the ‘letters were 
not considered), petitioner TWA is incorrect in asserting impropriety 
(footnote continued) — 
Court could not properly set aside without consideration any commni- 
cations it might receive from the public in connection with pending 
cases but, because of the possibility of unconscious influence, must 


adopt a practice of serving and giving each party an opportunity to 
file additional pleadings. 
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because many of the commmications were sent by "influential political 
figures" (Br., p. 23). Further, petitioner seems to be suggesting that 
there is something both unusual and improper for public officials to 
show interest in new service matters. On the contrary, as the Board 

‘ made clear (Tr. 5457), representatives of the area affected have always 


shown interest in new service proposals and have always favored! such 
| 


proposals. The instant commmications, far from being unusual, thus 


"are merely corroborative of the Board's normal assumption in any route 


case that all public officials will favor new or additional air) service" 
18 
(Tr. 5457). Both the Board's rules (see Rule 1h, p. 68) and court 


decisions (Eastern Air Lines v. Civil Aeronautics Board, 271 F.| 2d 756, 
| 
760 (C.A. 2, 1959)) establish that no impropriety exists, per se, in 


congressional participation before the Board. | 


Similarly, the proceeding was not vitiated because of the December 25 
1957 conference with officials of San Francisco. Again, the meeting was 
not cenecal nor was it a private meeting kept secret from the parties. 
‘The Board frequently meets with city representatives to aiecane the air 
transportation problems and needs of their city. The December 2, 1957 


meeting with San Francisco officials was such a meeting. The Board 


18/ We have, in Appendix A, infra, p, 55, exhaustively analyzed 
the public correspondence in order to show that the proceeding jinvolves 
none of the type of covert activities fourid or charged in the cited 
F.C.C. cases. That analysis discloses the commmications were typical 
of those expected to be received from third persons and civic inter- 
ests and that they were neither intrinsically objectionable nor more 
than corroborative of the Board's "normal assumption" that all jpublic 
igen a civic bodies will favor new or additional air service 

Tr. 57 ° | 
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immediately published the transcript of the meeting, and stated that 
the transcript is "available to interested persons as a public document" 
(Tr. 54:48). As the Board properly points out, any possible prejudice 
was thus cured, since the parties were thereby given the opportunity 
"to rebut San Francisco's remarks by the filing of appropriate papers" 
(Tr. 54:8). But in any event, the San Francisco meeting cannot be held 
to vitiate the expedited proceeding which the Board began by its order 
of January 13, 1958. Prior to that date, the Board was simply considering 
whether to go ahead and hold a hearing on whether additional service 
should be authorized and if so, to whom. Therefore, even if it be 
assumed that some error were committed in reaching the decision to hold 
a hearing, this would be irrelevant to the real issue, namely, whether 


the Board's actions in the hearing which was held, both as to procedure 


and the merits, are correct. We have shown that petitioners were 


accorded a full and fair hearing on the question of whether additional 
19 


service should be authorized. See Phillips v. Securities and Exchange 
Commission, 153 F. 2d 27 (C.A. 2, 1926), cert. den, 328 U.S. 580. 

We submit therefore that the Board, in relation to this point, cor- 
rectly found no threat, real or apparent, to the integrity or impartiality 
of its processes: (Tr. 5157). Its procedures were fair and satisfied the 


"appearance of fairness" (cf. In re Murchison, 349 U.S. 133, 136 (1955)). 


19/ Similarly, over 80% of the commmications which were received 
and placed in the public correspondence file were concerned with the 
question of holding an expedited hearing, and thus, on this ground also, 
cannot be deemed to have vitiated the proceeding. 
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If the instant proceeding mst be redone in its entirety because of 
the receipt of the material here described, then every significant 


licensing proceeding in any field over the past years has been im- 


properly auaaaas and, if still pending, must be reversed or re- 
20 | 


20/ We are informed that the following agencies have followed and 
now Yollow mch the same procedure of acknowledging letters from the 
public and placing them in the public docket (but not serving them 
upon parties or taking them into account in deciding the case):| Inter- 
state Commerce Commission, Federal Commnications Commission, Federal 


Power Commission, 


230s 


2. The Board did not err in refusing to withdraw 
e a to can or not or ty 
the avard to Imerican or in not ofdering further 


ang 

While petitioners make mich of the fact that the Board found viola- 
tions of the principles of practice here, their chief claim in this 
respect is for vitiation of the entire proceeding, But unless the Boardtes 
rendered incapable of a fair decision thereby, the question is one of 
penalty, The Board was rather Plainly not disqualified, and in our 
view, the Principal question was whether the Board should have with- 
drawn the award as a sanction, We think the Board obviously correct 
in its view that, in the circumstances of this case, there was no 
warrant for penalizing the traveling public and American for overzealous 


conduct on the part of San Francisco, Also, of course, the fact that / 
21 


Violations were involved is not nearly so clear as petitioners represent, 


21/ gulations nor exist 
clarity urged 


ary, 85th Cong., 
an to a contested 
(footnote contimed) 


ati. 


As to American, the only violations found related to the three 


letters from travel agents sent at the urging of American employees 

prior to the formal institution of the proceeding when, as peatiualy 
noted, it was far from clear that a violation would result therefrom, 
Certainly the Board was entitled to infer that any deliberate priezare 
campaign on the part of American's management would have brought lerenter 
results in this area, Similarly, there was no showing of causal welattons 
ship between American and any other commmnications received by the Board, 
or that American had prodded San Francisco into addressing or indi ting 
any communications to the Board outside the framework of the Board's pro-= 
cedural rules, In sum, there was nothing in the facts alleged wilich 


demonstrate any error in the Board's determination that a penalty against 


| 
American was cymes and that its conduct had not been shown’ to be 
22 | 
disqualifying, | 


TWA also suggests that the Board should have ordered further jprocedures 


2 
factual allegations involved, 


(footnote continued) | 
proceeding "which has been designated for hearing." Similarly, H.R. 677) 
would invoke the ban as such when the proceeding "has been noticed for 
hearing" (Section 206(a)(1) of the proposed admendment to the Federal 
Aviation Act), Further, the Board's prior rulings relating to the prine 
ciples of practice appear to have been only in relation to proceedings 
actually in progress. 
22/ Determinations in this area are largely committed to the| com 
petence of the Board, E.g., Federal Commnications Commission v. WOKO, 
329 U.S 223 (196). SP ee 
2 What was deemed established by the Board for purposes of! its 
decision were the facts alleged by the petitioners, and not the inferences 
and opinions which they placed thereon, See, e.2., itable Life 
Assurance Society v. Brown, 213 U.S. 25, h3 ta5085 3 in Com, Comm, V. 
Transit Co., » UsSe 19h, 20) (1912); Southern Pac. Co. Vv. 
Co sion, 193 Fed. 699, 703,70h, (ND. Calife, 1910). 


to inquire into..its: charges, ‘rathen:than disposing of the matter on.the 
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But until the issue went against them, petitioners were content to have 
the Board decide this case on the pleadings, stating that hearings would 
establish only the facts alleged or cumlative ones, Also, despite 


their protestations to the contrary, the claims of improper conduct and 


a need for further hearings were belated ones made in an apparent last 
2 


ditch attempt to stave off competition, Further, as the Board’s Opinion 
reveals, the facts called for over-all clarification of the Board's rules 
and procedures, rather than penalty action in the light of the various 
uncertainties involved, 

Finally, on this point, the Court's attention is invited to the 
statement of the Department of Justice (infra, p.52 ) that, in the Depart- 
ment's view, the Board should have inquired further into American's con- 
duct. Board Counsel believe, as the Department itself seems aware, that 
the Sangamon case is readily distinguishable from the instant situation 
and indeed the Department concurs in the view that Sangamon is inapposite 
in relation to petitioners' claim that the Board's proceeding was vitiated. 
Board Counsel are aware of no case requiring a further hearing to vindicate 
the integrity of the deciding tribunal in circumstances such as are here 


2)/ The claim that their charges were inappropriate at any time does 
not bear scrutiny on the facts of this case. Bridges v. Wixon, 326 U.S. 
135 (1945), involved proper evidence before a fearing officer objected 
to before decision both by the Board of Immigration Appeals and the Attor- 
ney General, The F.C.C. cases also appear to have involved circumstances 
in which the facts were unknown until, after the agency's decision, and 
the facts brought out by the Harris Committee were far different from 
those here involved, There is here no issue of fraud or corruption, and 
in any event the Board's refusal to inquire further rested not so mch on 
the untimeliness of the claim as the absence of any showing of facts 
demonstrating disqualifying misconduct. 
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involved, The Board fully subscribes to the view that the integrity of 


the administrative process should be sustained, but it found no need 


for further proceedings for that purpose here (Tr. 5457). The| facts of 


this case simply do not support the Department's position, Whether it 


was desirable that the Board hold further proceedings is a matter within 


its discretion, and Board Counsel submit there was no abuse of) discretion 
| 


on the Board's part. 
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B. The Board did not err in refusing to make 
the staff report available to petitioners 

Petitioners suggest that they were entitled to the Board's staff 
report for purposes of cross-examining the Bureau's witness who 
appeared in the proceeding as to the matters to which he testified 
(TWA brief, p. 22), But his testimony and the Bureau exhibits which 
he sponsored involved only undisputed factual data (unprinted trans- 
eript, pp. 3529-3633), and there was no suggestion of need for the 
report as a basis for cross-examination of Mr. Williamson, Rather, 
counsel for TWA stated that his questions to the Bureau employee were 
"just laying the ground work for the subpoena" (Tr. 2022) addressed 
to other Bureau employees (Tr. 2023), and he apparently acquiesced 
in the examiner's characterization of the subpoena as an "attempt to 
go back of the Board's action that it took originally in assigning 
this case for hearing" (Tr. 202h). Further, there is no claim that the 
Boardts orders assigning the case for hearing do not set forth valid 
reasons therefor. See Isbrandtsen-Moller Co. v. United States, 300 U.S. 
139, 1:5 (197); Hammond v. Hull, 76 U.S. App. D.C. 301, 131 F. 2d 23, 
28 (igh) 


Thus, what is here involved is essentially an attempt to inquire 


into the motives and views of government officials in taking action 
or to ascertain what may have been before them in the way of staff advice 


and recommendations in relation to their action, This Court recognized 


25/ There also was no compliance with the Board's Rule 19(g) 
(infra, p. 69) with respect to this matter. 


ee 


in North American Airlines v. Civil Aeronautics Board, 100 U.S.| App. 
DeC. 5, 2h0 F. 2d 867 (1956) that "staff studies, internal departmental 


memoranda, and recommendations of Board experts to its members ordinarily 


are not subject to discovery." See, also, Kaiser Aluminum & Chemical 


Corp. ve United States, 157 F. Supp. 939 (Ct. Cl., 1958). 


| 


Petitioners attempt to avoid this principle by characterizing 
the Bureau of Air Operations as an adversary party, and claiming that 
the appearance of the Bureau in the case waived any privilege which other 
wise might have existed, But the Bureau is not a "party" in the usual 
sense of the term, but rather is a component of the Board charged with 


the duty of developing an adequate record, The fact that a re "take a 


| 


position" in a new route case does not alter the situation. | Neither 
should the Bureau's position here have come as any surprise since it had 


theretofore ieee American's position in the Denver Service| Case 
27 : leat 
(see supra, p. 3)» Here, there can be no valid calliim of any denial to 


| 


26/ The case is wholly unlike that which exists where the! govern- 
ment is a suitor or defendant in the courts, The Board has no choice but 
to entertain certificate applications, and hence may not elect either to 
reveal or to forego prosecution or have judgment entered against it. See 
Petition of Boeing Airplane Company, 23 F.R.D. 26h (D.C.D.C., 1959), much 
re. upon petitioners, Even there, Judge Holtzoff distinguished be- - 
tween documents submitted by the Air Force and documents prepared by the 
Renegotiation Board, requiring the production of the former but |not the 
latter. Also, Mr. Justice Reed in the Kaiser case, ra, recognized a 
privilege against staff reports containing recommendations even|in judicial 
proceedings to which the government is a party unless there is a "need 
for one of the documents to establish facts" (157 F. Supp. at 
Pe 97) 

27/ The Board's orders do not rest on the position of the |Burean 
of Air Operations, or other staff components, but rather are to|be judged 
in the light of the findings and evidence of record, See Lake Central 
Airlines v. Civil Aeronautics Board, 100 U.S. App. D.C. 106, 239 F. 2d 
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or need for economic facts (see Kaiser, 157 F. Supp. at p. 9h7), but 
only the claim that the Bureau may have taken inconsistent positions, 
The contentions here advanced are substantially the same as those in 


North American and Kaiser, and are no more meritorious, 


C. ‘There was no seprivation of due process because 
Nenber ieee 
3. time cations for argument; or because 
° Board's press release 
In Sisto v. Civil Aeronautics Board, 86 U.S. App. D.C. 31, 179 -F. 
24 h7 (1949), this Court held that a member of the Board who did not hear 
oral argument nonetheless could participate in the decision in that in 
"the plain words of the statute the Board may ‘hear or receive argu- 
ment." (Section 100h(a), infra, pe 64). See, also, McGraw Electric Co. 
Ve UesSe, 120 Fe Supp. 35h (EsDe Mos, 195k), aff'd 348 U.S. 80h, for a 
similar holding in relation to the Interstate Commerce Commission. The 
case of WelcBeCe Ve Federal Commmications Commission, 10) U.S. Appe D.C. 
129, 259 F. 2d 91 (1958), is inapposite, in that the statute there in- 


volved required the Commission to "hear" oral argument on request. 7 
8 


2 : 
TeSeCo h09(d)« There is no suggestion that Member Hector did not 


consider the transcript of the argument, and the Board's opinion affirma- 
tively recites consideration of the "arguments advanced on briefs and in 


oral argument® (Tr. 732). 


28/ h7 U.S.C. 09(b) provides in pertinent part: 


® . » In all such cases [in which an initial decision 
is prepared] the Commission shall permit the filing of exceptions 
to such initial decision by any party to the proceeding and shall, 
upon request, hear oral argument on such exceptions . . o” _ 


aT 


As to the time allocations, United (Br., p. 10) includes in the 


computation the time allocated to Congressional appearances as that al- 
29 


lotted to opposing interests (see Tr. 5139). A sufficient drisnter to 
the contention that United should have been given more time because of 
these appearances is found in the recent rejection by the Second 
Circuit of a similar claim, Eastern Air Lines v. Civil Aeronautics 
Board, 271 F. 2d 752, 760 (CA. 2, 1959). Insofar as the other parties 
are concerned, there is no rule requiring absolute equality of time. 
United has failed to show that the time allocated to it was insufficient 
for an effective presentation (it convinced two members), but rather 
appears to insist upon an absolute equality rule. | 

As to the press release (Tr. 729), contentions of deprivation of 
due process by reason of similar Board announcements of its cantatave 
votes prior to release of the formal opinion were expressly rejected in 
gastern (271 Fe 2d at p. 758), and sub silentio by this Court in Delta 
Air Lines v. Civil Aeronautics Board, C.A.D.C. Nos. 11,798 et |al., 


| 


decided December 10, 1959. | 


| 


cS 


| 


29/ Thetwo applicants, American and Northwest, were allotted ho 
minutes each and the two defending carriers, TWA and United, 30 minutes 
each, Three intervenors, San Francisco, Oakland and The Port of New 
York Authority, were allotted 10 minutes each. Bureau counsel was given 
30 minutes, These allocations were within the normal ones utilized by 
the Board. Moreover, there was here involved only "the designation of 
the operator of a new air route. No deprivation of property rights, 
no regulatory proposal, no maximum of rates or fares, is involved." 
United Air Lines yy, Civil Aeronautics Board, 81 U.S. App. D.C, 89, 155 
PF. 2d 109, Lie (196). 
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D. There was no error in the adoption by the 
Board _o the examiner's ort 

TWA contends that the examiner's report was defective in that it 
aid not recite TWA's various contentions and hence did not "crystallize 
the issues and. . » furnish the agency finally responsible for the 
decision with the views of all parties with respect thereto" as intended 
by Section 8 of the Administrative Procedure Act (Bre, Pe 29), While 
we think the report eon point is unimportant since it is 
the Board's order that is challenged and TWA recognizes that any defect 
in the examiner's report could be cured by the Board's opinion (Brey 
Po 29) 2 However, says TWA, the Board relied in part on the examiner's 
decision, and the contention is that the Board should have acted de 
novo on all the issues. But the Board did act on all issues urged to 
it, and the fact that it adopted certain of the examiner's findings did 
not make the decision any the less its own, Agencies may properly decide 


their proceedings (including the disposition of exceptions) through in- 


corporating the examinerts decision and adopting his findings as their own 


— 


rts references to TWA are not restricted to Tr. 4107. 
ve discussed the carrier's position on 
to his decision (See Tr. 098-100, 

and Section 8(b) infra, p. 65 does not 


tmaterial® issues.’ Minneapolis & St. 

Lowis R. Co. Ve UsSey __ __, 80 S. Ct. 229, ZT 9 
32/ The effect of Section 8(b) was not to require a letter perfect 
examiner's decision as a prerequisite to valid agency action, See Aero 
Mayflower Transit Co. v. United States 95 F. Supp. 258, 263 (D.C. feb., 
1 3 Cle Sisto Ve Civil Aeronautics Board, 86 U.S. App. D.C. 31, 179 
Fe 2d 47 C19) 0 
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(NLRB v. State Warehouse & Cold Storage Co., 193 F. 2d 156, 158| (Code 9, 
1951)), and this Court is well aware of the Board's practice in this 


respect. See, @.g., North American Airlines v. Civil Aeronautics Board, 
97 U.S. App. D.C. 85, 228 F. 2a 432 (1955) There is no showing that any 


| 
material contention was overlooked here, and no more is require: Mine 
UeSe __» 80S, Ct. 229 (1959). 


neapolis & St. Louis Re Cow Ve UeSey foo 
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II. The Board's order rests on adequate findings 
supporte e record, and it not err 
te denying United's motion for further hear= 
ang 

| A. The Board's findings are adequate 
supported by substant. evidence 

The challenges to the substantive merits of the Board's order rest 
largely on the overeall contentions that competition was neither here 
warranted nor economically feasible, and that the Board's findings in 
these areas are inadequate and without the support of evidence in 
various particulars. 

The short answers to these contentions are that (1) where there is 
sufficient traffic the Board is entitled to certificate an additional 
carrier on the basis of its regulatory experience that competition 
results in public benefits by insuring good service and maximm traffic 

32 


development, = and (2) the San Francisco-New York market is one of 


bd See Eastern Air Lines, Inc. v. Civil Aeronautics Board, 271 
Fe 2d 752, 759 (Coe 2y re the Court, in reliance on F.C.C. ve 
RCA Commmications, 346 U.S. 86 (1953), held 


"The Court there indicated that an agency's deter- 
mination that competition in and of itself was a desirable 
objective would be upheld provided that the agency based 
its determination upon its own expert knowledge of the 
industry under its control rather than on some general 
notion of national policy. In the present case the Board 
did determine that increased competition on air routes was 
desirable when there was sufficient traffic. Therefore, 
farther findings with respect to inadequacy of service, or 
benefits to be derived from competition, are unnecessary." 


See, also, Delta Air Lines v. Civil Aeronautics Board, C.A.D.C., Nose 
15798 et al., decided December 10, 1959) Pe 24 of slip opinion, 
The corollary to the above proposition well recognized in other 
case law, is that, prior to authorizing competitive service, the agency 
(footnote continued) 


élite 


the most lucrative in the nation and rather obviously can support 
milti-carrier service since all comparable markets (and many smaller 
ones) are doing so (Tr. 2h07, 218, 2423). Moreover, the petitioners! 
contentions overlook the fact that American's assigned role has ‘long 


been one of a competitor in the market involved, and that "the award 


of nonstop rights to American constitutes another adjustment in the 


carrier's route structure necessitated by still further technological 
advances in trunkLine equipment in order. to. permit t continuation of 
a third transcontinental service between San Francisco and New York" 
(tr. 4736-4737). Hence, the issue was not only whether there should 
be additional competition, but also whether the competition theretofore 
intended and provided should be continued in the light of the trend to 


33/ 
nonstop operations for long-haul services. 


Here, the Board did determine that increased competition would 


bring public benefits (Tr. 128, 1130-32 (footnote), 4747), in the 


(footnote continued) | 
is not required to first afford the existing carriers an opportunity to 
improve their services or to find such services to be inadequate in the 
senge that an order compelling more service would be justified.| See, 

CoBey 1.C.Ce Ve Parker, 326 U.S. 60, 69-70 (1949); Norfolk Southern Bus 
Corp. vs United Stabes, 96 F. Supp. 756, 760 (E-D. Vas, 1990), affed 


UeSe 3 FeC.C. Ve RCA Commnications, Inc., 3 UeSe 
(1953)3 Kentucky Natural Gas Grp. Ve FePoCey 69 F. 2d 215, 218 (C.A. 
elita es Ve C 


6, 1947)3 Aeronautics Board, 27 F. 2d 327 


(Code 5, 1 . | 

2 United suggests (Bro, p. 17) that American had a mach smaller 
participation in the market than that found by the Board (Tr. 4737). 
However, United's computation (Tr. 3419) rests on traffic 
wholly by American, whereas the Board considered that traffic carried 
by American through connecting service with other carriers also should 
be considered (Tr. 4753, see Tr. 2361). 
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precise manner that it did in the recent Eastern and Delta cases cited 
supra, note 32, Further, again as in those cases, the Board pointed 
out affirmative deficiencies in the prior service, Those deficiencies 
were not only for a limited period in early 1957 as petitioners con- 
tend. Rather, the Board found that TWA "had never matched either the 
quantity or quality of United's service" (Tr. 4746), and the Board 


reviewed the past pattern of operations in some detail in terms of 


scene and traffic (Tr. 745-6, see also Tr. 091-093, 4109, 111, 


4229). Further, there is ample other evidence of record to show ‘s) 
3 
the services did not fully meet the needs of the traveling public. 


3u/ Since the underlying data referred to by the Board is undis- 
puted, we have not designated it for reproduction in the joint appendix. 

35/ Various witnesses testified generally that nonstop space was 
difficult to procure, or unavailable unless request therefor was made 
several days or more than a week in advance (Tr. 86-87, 849, 867-869, 
871, 95h, 956, 988, 1032). In addition, it was testified specifically 
that similar deficiencies existed during the first six months in 1958 
(Tr. 853-85, 875, 1036), and a survey conducted in the latter part of 
1957 revealed extreme difficulty in securing tourist accommodations 
(Tr. 1062, 2213, 2266). 

Moreover, in relation to the type of service being provided else- 
where, therecord shows that in relation to the traffic involved, the 
service in the New York-San Francisco market has always been far below 
that provided for New York-Los Angeles (Tr. 258, 260, 21,62, 1229-12303 
also see, 2165, 2168, 2171, 217, 2177, 2179), and that during the period 
195), to 1957 there was an average lag of cver 5000 available seats per 
month in the New York»San Francisco market (Tr. 2762, 1233). 

The load factors in these two markets, prior to the sharp increase 
in service between New York and San Francisco in 1957, were also sig- 
nificantly at variance. The New YorkeSan Francisco standard fare 
flights experienced an average load factor in excess of 80% or over 
22 of the days surveyed, while New York~Los Angeles did not experience 
such high load factors at any time (Tr. 2753, 123-1235), the same 
analysis applied to coach nonstop traffic revealed a 0% difference 
between the two markets (Tr. 2755, 1235). 
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Also, the carriers appear to concede that their 1957 services left mach 
to be desired, and substantially increased their operations after the 
motions for early hearing had been filed. As the Board found (tr. h7h,6), 
equipment shortages subsequently alleviated did not supply the basic 
answer to this increase, Rather, as the record shows, the carriers 

had been able to operate more flights in other markets such as the New 
YorkeLos Angeles one where there was mltiple competition (Tr. 275-2188, 
2345), and as the examiner noted (Tr. 115) the petitioners did not 

make such increases in their other major markets when the alleged equip- 


ment shortage had been overcome (Tr. 2190). And while they now promise 


more service for the future, the Board was not neguired to accept those 
representations, See cases cited supra, note 32. On the contrary, 
in a sufficient market, the Board may certificate upon the basis 


informed experience that competition is the best guarantee of fully 


adequate services and further traffic development. | 


Petitioners further assert that competition is not economically 
feasible on the basis of the Board's traffic forecast of 366,000) 
s El The Board normally places little reliance on service improve- 
ments Made after a threat of possible competition (e.g., Denver! Service 
Case, Order E-9735, Nov. 1h, 1955; New York-Chicago Service Case, Order 
E=9737, Dec. 1, 1955; Great LakeseSoutheast Service Case, Order £-1302h, 
September 30, 1958; St. Louls-Southeast Service Case, Order E-13026, 
September 30, 1958, Oy Bo as Long he. at ability to in- 
crease service does not "im itself constitute a bar to the authorization 
of a competitive service. Otherwise, no competition would ever be 
amithorized for there is no limit to the extent to which an existing 
carrier could expand services to meet increased demands." Milwaukee- 
Chicago-New York Restriction Case, 11 C.A.B. 310, 330 (1950). | 
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passengers annually by 1960, with more to come in succeeding years. 
But that assertion rests on contentions that the carriers will all 
initially overschedule in the offeseason. Neither the Board nor the 
examiner saw any reason why this should occur, and particularly since 
seasonal variation in scheduling has been observed in the past in 
this market (Tr. 091, 105, hl2h, L7h2-hh). Moreover, there is no 


reason to believe that the public will be required tc bear the expense 


in terms of fare increases for any oversheduling in which the car- 


riers may engage (United's brief, pp. 39-0), nor did the Board's 
statement that carriers are expected to operate in the light of traffic 


considerations constitute an attempt to control oe contrary to 
3 
the provisions of Section 01l(e) (infra, pe 63)e These arguments are 


very similar to the Eastern ones advanced to and rejected by this Court 
and the Court of Appeals for the Second Circuit in the Great Lakes and 


that the 1960 forecast is improper (United's 
a and the examiner considered the problem of 
/Los Angeles passengers and the 
fin volume (Tr. 089-90, 
4.73839), pointing out, 
1957 data closely approximated that of the examiner, 
fully considered the contention that the forecast was inaccurate because 
the 1958 figures showed a decrease was due to the general business re- 
cession and that there was no reason to believe that the general normal 
10% growth would not occur over the entire period of time invclved. This 
is an area in which the Board is entitled to make predictions, For the 
basic data involved, see Tr. 3537, 3633. Also, in point of fact, the 
over-all traffic growth in recent months has exceeded all expectations, 
as previously shown in relation to the petitioners? request for a stay 
herein, 

38/ Neither United nor the dissenting members explain how the 
diversion here involved constitutes any over-all loss to the industry, or 
why fares would have to be raised as a result. Actually, fare levels are 
affected by many considerations, one of which is the tendency toward uni- 
formity for competitive reasons, and these petitioners already enjoy an 
advan: in this respect in the light of their far flung routes and 
relativ€ superior financial strength. i 
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St. Louis cases that, since Eastern intended to provide more service, 


other carriers could not be certificated. Also rejected in those cases 
was the contention that the imminence of jet operations precluded new 
certification, | 
Moreover, the petitioners approach the problem from the stdndpoint 
of only the present, whereas the Board's action here was also to serve 
the future public convenience and necessity, Here, the Board's finding 
was of increasing growth, that operations could be conducted at| better 
than breakeven load factors in 1960, with more profitable operations 
after that (Tr. h7h3ehh). ‘They also ignore the fact that the San 
FranciscomNew York market is one of the largest in the nation, that all 
comparable markets and many smaller ones now have wilti-caeien COle 
petition (Tr, 112, 218, 223), and, at the moment, that there is jet 
competition in several of these markets, These facts of Hereaal are not 
conclusive on the point, but they nonetheless show that the Boardts 
action here was consistent with its established standards, that the 
industry has prospered under mlti-carrier competition, and that, as the 
Board found here, there is no reason to believe that any different re- 
sult will occur from this certification (Tr. 750). | 
The Board made estimates of the revenue diversion from petitioners 


(tr. 787), and fully considered its effect on them (Tr. h7h7-W1750). 


It found that the petitioners were in a period of increasing earnings; 


that the reveme diversion was gross revemue and not profit (Tr. 178); 
and that, because of ever increasing traffic growth, they would receive 
more gross revenue in 1960 with additional competition than they had 


received in 1957 (Tr. 79). The ultimate finding on this point was 
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that the petitioners would not be seriously affected (Tr. 4749). In 
sum, the Board weighed the competitive impact against the benefits of 
the new service, and found that the service here was warranted. 
Petitioners contend that these various findings were not enough. 
Rather, say they, the Board was required to make precise estimates of 
operating costs, anticipated load factors for 1960 and beyond; the net 
revenue @iversion from the petitioners and its impact in terms of 
over-all net system revenues; and the rate of return which petitioners 
would receive on investment from the nonstop operations viewed in 
isolation (which also would have entailed an allocation of costs to 
the nonstop services). Petitioners cite no authority in support of 


39/ 
these propositions. In American Airlines 7. Civil Aeronautics 


Board, 87 U.S. App. D.C. 365, 192 F. 2d )17 (1951) this Court held 


that the Board was not required to make precise estimates of the type 
here contended for, and, in subsequently rejecting a similar contention, 
held that it was enough if the basic findings are made with "sufficient 
elaboration to enable the court to relate the evidence to them." Lake 
Central Airlines v. Civil Aeronautics Board, 100 U.S. App. D.C. 106, 


239 F. 24 6 (1956). See, also, Minneapolis & St. Louis R. Co. v. U.S., 


39 We'do not read Clarke v. United States, 101 F. Supp. 587 (D.C. 
D.C., 1951) as imposing any requirement that an agency make findings 
of rate of return on either an over-all or a segmented basis for the 
operations'of carriers such as are here involved as a prerequisite to 
certification of additional service, and United in so contending 
advances ainew and novel theory. In that case, there were no findings 
at all as to the impact of the Commission's action on Atwood, and the 
market was a marginal one. Here, the route is among the most lucrative 
in the nation. 
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U.S. __, 80 S.Ct. 229 (1959). Here, the Board's finding of 


average anticipated load factor (Tr. 4743) rests on simple arithmetic 
based on 1000 daily passengers and 112-seat aircraft, and the| finding 
of breakeven load factor (Tr. 743) refers to the cost, evidence on 


which it was based which in turn supports the finding. And while 


| 

LO, / Sach contentions also have been regularly rejected without 
comment in various Board cases. The most recent such cases, as here, 
involved contentions of impact by reason of jet operations and the 
claim that the existing carrier would’ supply more service than was 
needed with the larger equipment. austen Air Lines v. Civil) Aero- 
nautics Board, 271 F. 2d 752 (C.A. 2, 1959); Delta Air Lines 
Civil Aeronautics Board, C.A.D.C., Tee 1,798 et al, decided Decem- 
ber 


ui/ The basic cost exhibit for Boeing 707 jet operations was one 
submitted by American (Tr. 2529 to 2538), and the carrier also com- 
puted its allocated costs from this data to be $3.01 per plane mile 
(Tr. 2806). The 54.3% breakeven load factor generally accepted 
throughout the Board's proceeding was reached on the basis of| an 
average yield of 5¢ per passenger mile as applied to the $3.0) cost 
per plane mile, or 60.8 passengers for a load factor of 5h. 3%/on the 
basis of 112 seats in the aircraft. The 5¢ passengeremile yield in 
turn was computed on the basis of average yield for coach and) first- 
class passengers (50% in each category) after an allowance for round- 
trip discounts (Tr. 2530). The Board's Bureau of Air Operations 
(unprinted transcript, p. 025) computed the 707 costs to be $2.% 
per plane mile by eliminating the 5% margin for contingencies | included 
in American's estimate of direct costs (Tr. 2529). Also, since the 
round-trip passenger discount had then been discontinued, the! Bureau 
utilized a 5.2\¢ yield per passenger mile, and concluded that the 
breakeven load factor would be 50.5%, or 56.5 passengers. The Board 
accepted the higher American estimate. Both of these load-factor 
estimates, it should be noted, do not include cargo and mail to be 
transported but rather proceed on the assumption that all Cer Ane 
would accrue fromthe passenger service. 

Computed on the basis of "ramp hours" (i.e., time of departure 
from one ramp to time of arrival at another), American's estimated 
direct flying costs (flight expense, maintenance and depreciation) 
were $952.6) per hour. Its form 1 reports for the first six'months 
of 1959 (submitted prior to the Board's decision) showed the exper- 
ienced costs per revenue ramp hour to have been $936.96, or some 
$16 per hour less than the estimate. It also may be stated that 
the costs per revenue ramp hour for the first nine months of 1959 
(the most recent data at the time of the (footnote continued) 
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United says that the Board should have dealt with and refuted United's 
contention of loss operations, the Board did so (Tr. 472). Not only 
did it make the findings heretofore stated, but the Board also pointed 
out that United's estimates were based on traffic forecasts and antici- 
pated overscheduling which the Board rejected. Further, the Board 


made reference to the petitioners! financial spaces sot on identi- 
2 
fied reported data included in the record (Tr. L748). The Court 


(footnote continued) 

preparation of this brief) are shown by the carrier's reports to have 
been $859.20, about $100 below the estimate. Also, as noted, the 
foregoing figures are in terms of revenue hours, i.e., the time oper- 
ated in commercial service. During this initial period, there were 
numerous training hours flow. The costs of total 707 operations, 
revenue and non-revenue, were $761.22 per ramp hour for the six 
months! period ending June 30, 1959, and $750.28 per ramp hour for 
the nine months! period ending September 30, 1959. Much of this 
training time will not be subsequently required, and hence the future 
costs of revenue hours can be expected to decrease. 

Interestingly enough, United asserts (Bre, pe 32) that the evi~ 
dence which it wished to adduce (speculation as to future cost trends) 
‘was more significant than any information contained in the Forms 1." 
In sum, while United asserts in other contexts that actual experience 
should be the sole criterion, it departs from that position when con- 
fronted with such experience. 


k2/ The period referred to by the Board were the twelve-month 
periods ending April 30, 1958 and April 30, 1959. The undisputed 
figures are as follows: 


1958 1959 


Gross Net Gross - Net 

domestic domestic domestic domestic 

revenues operating revenues operating 
income income 


United  $277,433,859 $13,371,567  $318,135,858 $35,851,843 
TWA $20,125,200 $-7,033,277 $222,926,2h3 $14,546,925 


shoe 


is not left to guess on any material point, the Board's fin 


spell out a rational basis for its padres and the findings are re- 


lated to and supported by the evidence. 


B. The Board did not err in denying United's 
motion to reopen the record 1 


The principal contentions of error in the Board's refusal to 
reopen the record are that the evidence relating to costs was only 
| 
manufacturer's data and that there was current evidence to show 


actual operating costs and trends which made the manufacturer's data 


unreliable. 


43/ United asserts (Br., pp. 10, 11) that Members Gurney and 
Minetti acted inconsistently here in relation to prior cases, and that 
individual explanations hence were required by them. An peatnakiee 
of Member Gurney's dissent in the Great Lakes-Southeast Service Case 
(order E-1302) will disclose that he believed there was no need for 
additional service there, and he was of a contrary view here} Obvi- 
ously, each case is to be decided on the basis of its own facts. 
Member Minetti's view in the Eastern Route Consolidation case (Order 
Fo1118),) was that there was no need for the certification of| American 
for St. Lowis-New York nonstop operations, and his statements cone 
cerning competitive dominance by American were made in that context. 
He there specifically favored the removal of certain restrictions from 
american to permit other nonstop services. Here, of course,|the issue 
was largely whether American should be continued in, or e ted 
from, the New York-San Francisco market. Also, we know of no prin~ 
ciple which requires individual Board members to answer contentions 
that their action is inconsistent with prior action in other | Casese 


4i/ The suggestion also is made that the Board's purpose in 
expediting the proceeding was to obtain information relating) to the 
impact of jets, and hence that this purpose was aborted by the 
failure to reopen. But there is no suggestion that the Board in- 
tended to keep its proceeding open indefinitely, and it considered 
the evidence before it to be sufficiently representative. Further, 
the purpose of the Board's proceeding was to inquire into the needs 
for new services between New York and San Francisco in the light 
of the inminence of jet operations, which it did. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
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To the extent that petitioners are urging that the Board mst 
await the eventuality of new equipment and a representative period 
of experienced operations before making an award (United's brief, 
pe 31), they are mistaken. The Board is entitled to act upon the 
basis of predictions for the future, and similar contentions by 
United have heretofore been rejected where the award rested on future 
traffic predictions and costs based on manufacturers! estimates for 


new equipment (then the DC) and Constellation). United Air Lines 


v. Civil Aeronautics Board, 81 U.S. App. D.C. 89, 155 F. 2d 169, 


17, (196). Here, the question is simply whether there was such a 
showing of significant new data as to require a reopening. We sub~ 
mit that there was not. 

The Board found that the evidence before it was abundant and 
rested on extensive testing, and further that any evidence directed 
to a relatively short operating period would not provide any mate- 
rially different or more reliable information than that already before 
it (fr. 4751-752). The question of what constitutes sufficiently 
representative evidence is of course a matter committed primarily to 
the Board (Illinois Commerce Commission v. U.S.» 292 U.S. 74 (193h)) 
and it is well understood in the industry that initial periods of 
new equipment operations are not truly representative. Further, there 
was nothing in United's allegations which showed any material change. 
The motion alleged (Tr. 4048) inter alia, that American had increased 


the crew complement of its jets, increaked salaries were being paid, 
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costs in any event were uncertain, and American and others were so 
| 
stating in other proceedings, and the Board had yet other studies 


| 
under way which would throw still more light on the problem. American 


responded (Tr. 1066), pointing out that it had included an added 5% 
contingency in its direct cost estimates to cover matters such as 


were relied on by United, and that its actual experienced costs 


revealed by current Form }1 data fey lated into the record showed 


its estimates to have been sound. Certainly it cannot be spid 
that the Board abused its discretion in these circumstances, and that 
it was required to reopen "because some new circumstance has arisen, 
some new trend has been observed, or some new fact discovered, 1.0.0. 
v. Jersey City, 322 U.S. 503, 51) (19h). On the contrary, as| the 
Court recognized in the cited case, "there would be little hope that 
the administrative process could ever be consummated" if that bere 
required. Here, there were no radically changed conditions Se matters 
going to the essence of the Board's determination, and, as the’ Board 
found (Tr. 4752), further hearing would have achieved little bat to 
insulate the petitioners against competition. Whether peheeriies 


shall be granted is a matter resting within administrative discretion 


U5/ See note 1, supra, for an explanation of this data. | 
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(United States v. Pierce Auto Lines, 327 U.S. 515, 535 (1946); I,C.C. 


v. Jersey City, supra), and there is no showing of an abuse of dis- 


cretion here. 
CONCLUSION 
The Board's orders should be affirmed. 
Respectfully submitted, 


FRANKLIN M. STONE, 


0. De OZMENT, ; General Counsel, 


Associate General Counsel, 


Litigation and Research, JOHN H. WANNER, 


Deputy General Counsel, 


ULRICH V. HOFFMANN, Civil Aeronautics Board. 


Attorney, 
Civil Aeronautics Board. 


The Department of Justice concurs in the foregoing brief except 
as to Point IA(2) insofar as it treats with the issue whether the Board 
was required to conduct a further inquiry into the allegations concern- 
ing the actions of American Airlines, and its responsibility for the 
actions of others, in connection with alleged violations of the rules 
of the Civil Aeronautics Board proscribing attempts "to bring pressure 
or influence to bear upon the members of the Board or its staff, . + « 
designed to influence the Board's judgment in the case." 

In view of the findings and undenied allegations showing violation 
of such rules, we believe the Board was under an independent, affirmative 
duty to ascertain the extent of such violations and to preserve the in- 


tegrity of its dwn administrative process by holding a hearing to 
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determine all the relevant facts. Cf. Sangamon Valley Television Corp. 
v. U.S., 103 U.S. App. D.C. 13, 269 F. 2d 221. While the facts of the 
latter case may be distinguishable, the broad principles there enunciated 
appear to be applicable here. A determination that the case should be 


remanded to the Board for further hearing would not, in our view, require 


a setting aside of American's certificate authority pending such a 


hearing. See Sangamon, supra. 


Respectfully submitted, 


ROBERT A. BICKS, 
Acting Assistant Attorney General, 


RICHARD A. SOLOMON, 
Attorney, 
Department of Justice. 


February, 1960 
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APPENDIX A 


ANALYSIS OF THE LETTERS IN PUBLIC CORRESPONDENCE FILE | 
| 
There were a number of letters received from private citizens 


during the course of the proceeding, either complaining of the! existing 


service or generally supporting more, which apparently are not objected 
| 


to save to the extent that two of them were referred to the Board by 
* 


Senators as "constituent" letters. An examination of the travel 

agency commnications will also disclose that, apart from the bametdon 
of their incitement, they were innocuous and not different in kind from 
the commmications from the private eitdsens.= There were also numer= 


ous resolutions by Chambers of Commerce and mmicipal and county bodies 


in California which were adopted in 1957 generally favoring an expedited 


i 


| 
x/ Letters in this category sent directly to the Board appear at 
Tr. 3 Sy 19, hS7, 216, 230-233, 235, 3hh, 351¢c, 351D. Another was 
transmitted by Senator Pastore (Tr. 5338535); and yet another by Senator 
Keating (Tr. 32-325). 


wx/ Of these, three were directly to the Board prior to the initial 
denial of American's motion for expedited hearing, and are the ones 
found to have constituted a violation of American of the principles of 
practice in the light of petitioners! affidavits that American inspired 
them, Andrews Travel Agency (Tr. 115); Travel Advisors (Tr. 361); 
Charles Travel Service (Tr. )00I). A telegram from Contra Costa Travel 
Service to Congressman Baldwin was transmitted to the Board on May 23, 
1957 (Tr. 375, 376), and this too was found to be objectionable conduct 
on the part of American, There were five communications to members of 
Congress from travel agents in 1959 which the Board also was willing to 
impute to American but found not to constitute violation of the princi- 
ples of practice. These were from Rona Travel Service and Conn Travel 
Bureau transmitted by Senator Case (Tr. 251-252, 330-331); from World 
View Tours transmitted by Representative Derounian (Tr. 258-259); from 
Manno Travel Agency transmitted by Representative Addonizio (Tr. 260-261); 
and from Penthouse Travel Center transmitted by Representative Rooney 
(Tr. 2666267), These latter two commnications were returned to the 
Congressmen. i 


| 
i 


<%= 

hearing and more service, many of which called for their presentation 
to the Board and to the California Congressional delegation, These 
again represent typical and expected action by such bodies (see, Cokes 
Tr. 170, 171 where the San Leandro Chamber of Commerce submitted reso- 


lutions in relation to both this proceeding and the Dallas to the West 


Case). And all but a few (Tr. 532, 547, 558) were received prior to the 
wl 
Board's initial denial of the American motion on June 28, 1957. Meny 


of the documents were transmitted directly to the Boards others were 


sent in by members of Congress or Mayor Christopher of San Francisco 


x/ Such resolutions were from the following Chambers of Commerce 
or similar organizations: 


San Rafael (Tr. 2, 394)3 Belmont (Tr. 2A); Vallejo (Tr. h3); 
Burlingame (Tr. 117); Alameda (Tr. 118, 352, 433, 475); Oakland 
(Tr. 166, 385); Sacramento (Tr. 3554 & B, 0); Sunnyvale (Tr. 356); 
San Francisco Labor Council (Tr. 364)3 San Francisco (Tr. 365,38); 
Stockton (383); Mill Valley (Tr. 003, 438); San Jose (Tr. 0OK-I, 
477); Berkeley Mamfacturers Association (Tr. 456A); Downtown Associu 
ation of San Francisco (Tr. 388); San Leandro (Tr. 127, 127A, 169 
170, 481,) 482); Richmond (Tr. 131, 526, 527); San Carlos (Tr. 4625 3 
Palo Alto (Tr. 63); Millbrae (Tr. 64-465); Hayward (Tr. 66-67); 
Washington Township Industries (Tr. 08A); San Mateo (Tr. 532); 
Redwood (Tr. 517). See, also, the request of the San Francisco 
Labor Council of Nov. 27, 1957 (Tr. 558). 


The resolutions from the mmicipal and county groups were 
as follows: 


County of Alameda (Tr. 66-67) (served on petitioners) ; 
The Port of New York Authority (Tr. 6870) (served on petitioners); 
County of Napa (Tr. 98A-B)s City of Stockton (Tr. 116)3 County of 
San Joaquin (Tr. 116A-B); City and County of San Francisco (Tr. 366, 
393, 398). County of Yolo (Tr. 00C-E); County of Santa Cruz 
(Tr. )0OF-H, 9): City of San Jose (Tr. 395, 439)3 County of Santa 
Clara (Tr. fs) 3 County of Sonoma (Tr. 389-390); County of Salona 
Hee ae 3 County of Marin (Tr. 396-397)3 City of Hayward (Tr. 

9 D2D)e 
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(tre 475, 4h0, 438, 477, 388, 393, Ld, 395, 439, 390, 391, 396) Many 
indorsed American, others indicated no choice of carrier (Tr. 2, 365, 
463, h6k-65, 532, 547). A number of these interests thereafter appeared 


| 
at the hearing under Rule 1) in support of more service. 


There also were letters from the then Governor (Tr. 379) and Lieuten- 
ant Governor (Tr. 363) of California in May, 1957 requesting an early 
hearing, and various letters by Mayor Christopher, A joint resolntion 
by the California legislature was adopted on June 7, 1957 and transmitted 
to the Board on June 17, 1957 supporting an early hearing and indicating 
a desire for a third nonstop service (Tre 90-93). A subsequent resolue 
tion favoring a third carrier was adopted in 1959 and transmitted to the Board 
(tr. 310; ,312),, and a copy sent to the President was referred without 
comment to the Board by a member of the White House staff (Tre 313-316). 
This resolution was read at the oral argument by Congressman Johnson 
(Tre 1S3),-4537-38) 0 The other White House commmication which petitioners 


characterize as improper was a routine referral in November, 1957 by 


x/ Haywe.J (Tr. 3636); Berkeley (Tr. 3639); San Mateo (Tr. 36L6)3 
San Carlos (Tr. 3650)3 Santa Clara (Tr. 3656); Stockton (tr. 3683); 
Marin (Tr. 369); San Jose (Tr. 3697); Redwood (Tr. 3705); San Rafael 
(tr. 3663); Sacramento (Tr. 3671); Sonoma (Tr. 3675); Vallejo (Tre 
3690); Palo Alto (Tr. 3701). 

x#/ Mayor Christopher sent numerous letters to the Board enclosing 
copies of various resolutions and newspaper clippings, etc., in support 
of the request for an early hearing, and many of his various letters 
were not served on the petitioners but apparently were sent to Congres- 
sional sources (Tr. 995 12, 165, 38720398, 17h, 358, 172, 401, 437, 48h, 
536-542). ‘There was a subsequent telegram from him (Tr. 199) lobjecting 
to a postponement of hearing dates which seems also to have been sent to 


certain members of Congress (Tr. 200, 20h, 270). | 


| 


| 
i 
| 
| 
| 
| 
| 
| 


-58- 


Sherman Adams of a letter from a member of the San Francisco Mayor's 
Committee enclosing certain materials and urging an early hearing (Tr. 
560-56). There also was submitted near the time of oral argument a 
statement from Governor Brown in lieu of a "Rule 1," appearance (Tr. 268— 
271). Again, whatever may have been the technical propriety of these 
submissions in terms of procedural rules, they were typical of commni- 
cations habitually received by the Board. 

The Congressional letters were also illustrative of the type normally 
received, There were a number of such letters indicating a desire that 
the Board grant an early hearing on the nonstop application, or an 
interest or desire for information in the matter, or referring to or en- 


* 
closing constituent letters relating thereto, After the case had been 


#/ Those received prior to or around the initial denial of American's 
motion on June 26, 1957 were from the following members of the California 
delegation: 


Congressman Shelley (Tr. 167, 168, 2), 99); Congressman 
Maillard (Tr. 368); Senator Kuchel (370, 32, 169); Congressman 
Scudder (Tr. 372); Congressman Baldwin (Tr. 375); Senator 
Knowland (Tr. 381); Congressman Allen (Tr. 21); Congressman 
Moss (Tr. 427); Congressman Younger (Tr. 29); Congressman 
McFall (Tr. 56); Congressman Smith (Tr. 459); Congressman Teague 
(fr. 461); Congressman Lipscomb (Tr. 508); Congressman Hiliings 
(Tr. 515), Letters from members of the Congress in the New York 
area (mostly stated to be in support of The Port of New York 
Authority position that the Board grant a hearing) were received 

ing the same period from Senator Ives (Tr. 435); Congressman 
Kean (Tr, 480); Senator Javits (Tr. 495); Senators Smith and Case 
(Tr. 497); Congressman Ray (Tr. 501, 53h); Congressman Becker 
(Tr. 503); Congressman Canfield (Tr. 506); Congressman Gwinn 
(Tr. 510); Congressman Fino (Tr. 512); Congressman Latham (Tr. 520); 
Mrs. St. George (Tr. 522); Congressman Osmers (Tr. 52); Congress- 
man Bosch (Tr. 529); Congressman Coudert (531). 

After the initial denial but prior to the order setting the 
applications for hearing, commmnications were received from Corn 
gressman Shelley (Tr. 176, 557); Congressman Maillard (Tr. 5,5); 

(footnote contiuned) 
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set for hearing, there were Congressional letters inquiring as |to the 


status of the case, expressing a hope or desire that decision would soon 


| 
be forthcoming, urging that hearings be held. in California, referring 


constituent letters (including those from travel agents and Mayor iag™ 
| % 
topher), asking that they be notified of the date of oral argument, etc. 


There were various letters or written statements sent to the Board 
around the time of oral argument, most of which were stated to ibe pur= 


#/ 


suant to the Board's Rule 1) and in lieu of a personal appearance. 


Of the members of the Congress so communicating, some six had previously 
SH | 


written to the Board. The letters from Congressman Celler (Tr. 1490) 


(footnote continued) 


Senator Kuchel (Tr. 555); Congressman Baldwin (Tr. 570); Senator 
Knowland (Tr. 553); Congressman Allen (Tr. 57h); Congressman 
Moss (Tr. 572); Congressman Younger (Tre 59); Congressman Teague 
(tr. 568); Congressman Gubser (Tr. 566); Congressman Sheppard 
(tr. 576); Senator Pastore (Tr. 535). 


x/ These commmications were from Congressman Shelley (Tr. 192, 
207); Senator Knowland (Tr. 205); Congressman Maillard (Tr. 212); 
Senator Kuchel (Tr. 215); Congressman Miller (Tr. 237, 28); Con- 
gressman Younger (Tr. 239); Senator Engle (Tr. 2h1); Congressman 
Cohelan (Tr. 243, 256)3 Congressman Johnson (Tr. 246); Senator| Case (Tr. 
251); Congressman Derounian (Tr. 258); Congressman Addonizio (Tr. 261)5 
Congressman Rooney (Tr. 267). | 

xx/ These were from Senator Engle (Tr. 280); Senator Kuchel (Tr. 
28),)3 Congressman Moss (Tr. 291); Mrs. Ste George (Tr. 295); Congressman 
O'Brien (Tr. 297); Congressman Osmers (Tr. 299); Congressman Wainwright 
(Tr. 302); Congressman Anfuso (Tr. 305); Senators Javits and Keating 
(Tr. 308); Congressman Sisk (Tr. 320); Congressman Multer (Tr.| 327)3 
Congressman Celler (Tr. 490); Congressman Bosch (Tr. 488); Congress- 
man Healey (Tr. 491). | 

auee/ Senators Kuchel, Javits, and Engle; Representatives Bt. 
George, Rooney and Bosch. | 
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and Bosch (Tr. }88) to which petitioners apparently object were sub- 
mitted at the oral argument by Representative Keogh (Tr. 512), and 

the Board's Chairman made specific reference to the written submissions 
by five other members of the Congress to which the petitioners also seem 
to take exception (Tr. 4506). In all, sixteen members of the Congress 
personally appeared at the argument (Tr. 1,502) or had statements read 


into the record on their behalf. No exception is taken to these appear- 


ances, which were in literal compliance with Rule 1}, Of these sixteen, 
* 


nine had previously sent in letters of one sort or another, and reference 
was made to two others who had previously written (Representatives Ray 


and Fino) as supporting more service (Tr. 512). 


#/ Representatives Shelley, Younger, Baldwin, McFall, Cohelan, 
Johnson, Miller, Mailiard, Gibson. 
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APPENDIX B 


Relevant provisions of the Federal Aviation Act of 1958, | 
Stat. 731, 49 U.S.C. 1301, et seq., are: 
+e ee eH HH 
DECLARATION OF POLICY: THE BOARD 


Sec. 102. [72 Stat. 740, 49 U.S.C. 1302] In the exercise 
and performance of its powers and duties under this Act, the 
Board shall consider the following, among other things, as |being 
in the public interest, and in accordance with the public gon= 
venience and necessity: | 

(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the 
foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; | 

(b) The regulation of air transportation in such manner as 
to recognize and preserve the inherent advantages of, assure the 
highest degree of safety in, and foster sound economic conditions 
in, such transportation, and to improve the relations between, 
and coordinate transportation by, air carriers; | 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or unfair or 
destructive competitive practices; | 

(a) Competition to the extent necessary to assure the sound 
development of an air»transportation system properly adapted to 
the needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense; 

(e) The promotion of safety in air commerce; and 

(£) The promotion, encouragement, and development of civil 
aeronautics. | 


* & He & HF H F 


GENERAL POWERS AND DUTIES OF THE BOARD 


| 
| 
| 
| 
| 
| 
| 


General Powers | 
| 
Sec. 20h. [72 Stat. 743, 49 U.S.C. 132] (a) The Board|is 
empowered to perform such acts, to conduct such investigations, 
to issue and amend such orders, and to make and amend such general 
or special rules, regulations, and procedure, pursuant to and 
consistent with the provisions of this Act, as it shall deem 
necessary to carry out the provisions of, and to exercise and 
perform its powers and duties under this Act. 
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CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. 01. [72 Stat. 754, 49 U.S.C. 1371] (a) No air carrier 
shall engage in any air transportation unless there is in force 
a certificate issued by the Board authorizing such air carrier 
to engage in such transportation. 


Application for Certificate 


(bo) Application for a certificate shall be made in writing 
to the Board and shall be so verified, shall be in such form and 
contain such information, and shall be accompanied by such proof 
of service upon such interested persons, as the Board shall by 
regulation require. 


Notice of Application 


(c) Upon the filing of any such application, the Board shall 
give due notice thereof to the public by posting a notice of such 
application in the office of the secretary of the Board and to 
such other persons as the Board may by regulation determine. Any 
interested person may file with the Board a protest or memorandum 
of opposition to or in support of the issuance of a certificate. 
Such application shall be set for a public hearing, and the 
Board shall dispose of such application as speedily as possible. 


Issuance of Certificate 


(d)(1) The Board shall issue a certificate authorizing the 
whole or any part of the transportation covered by the application, 
if it finds that the applicant is fit, willing, and able to per- 
form such transportation properly, and to conform to the provisions 
of this Act and the rules, regulations, and requirements of the 
Board hereunder, and that such transportation is required by the 
public convenience and necessity; otherwise such application shall 
be denied. 

(2) In the case of an application for a certificate to engage 
in temporary air transportation, the Board may issue a certificate 
authorizing the whole or any part thereof for such limited periods 
as may be required by the public convenience and necessity, if it 
finds that the applicant is fit, willing, and able properly to 
perform such transportation and to conform to the provisions of 
this Act and the rules, regulations, and requirements of the Board 
hereunder. 
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Terms and Conditions of Certificate 


(e) Each certificate issued under this section shall specify 
the terminal points and intermediate points, if any, between which 
the air carrier is authorized to engage in air transportation and 
the service to be rendered; and there shall be attached the 
exercise of the privileges granted by the certificate, or amend- 
ment thereto, such reasonable terms, conditions, and limitations 
as the public interest may require. A certificate issued |under 
this section to engage in foreign air transportation shall, inso- 
far as the operation is to take place without the United States, 
designate the terminal and intermediate points only insofar as the 
Board shall deem practicable, and otherwise shall designate only 
the general route or routes to be followed. Any air carrier hold- 
ing a certificate for foreign air transportation shall be |author- 
ized to handle and -transport mail of countries other than|the 
United States. No term, condition, or limitation of a certificate 
shall restrict the right of an air carrier to add to or change 
schedules, equipment, accommodations, and facilities for pentcrs: 
ing the authorized transportation and service as the development 
of the business and the demands of the public shall require. No 
air carrier shall be deemed to have violated any term, condition, 
or limitation of its certificate by landing or taking off during 
an emergency at a point not named in its certificate or by oper= 
ating in an emergency under regulations which may be prescribed 
by the Board, between terminal and intermediate points other than 
those specified in its certificate. Any air carrier may take 
charter trips or perform any other special service, without regard 
to the points named in its certificate, under regulations | pre- 
scribed by the Board. 


Authority to Modify, Suspend, or Revoke 


| 

xe ee KH KH He H | 
1 

| 

1 

| 


’ (g) The Board upon petition or complaint or upon its own initi- 
ative after notice and hearings, may alter, amend, modify, or sus- 
pend any such certificate, in whole or in part, if the public 
convenience and necessity so require, or may revoke any such cer- 
tificate, in whole or in part, for intentional failure to| comply 
with any provision of this title or any order, rule, or regulation 
issued hereunder or any term, condition, or limitation of such 
certificate: Provided, That no such certificate shall be| revoked 
unless the holder thereof fails to comply, within a reasonable 
time to be fixed by the Board, with an order of the Board command- 
ing obedience to the provision, or to the order (other than an 


| 
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order issued in accordance with this proviso), rule, regulation, 
term, condition, or limitation found by the Board to have been 
violated. | Any interested person may file with the Board a pro- 
test or memorandum in support of or in opposition to the altera- 
tion, amendment, modification, suspension, or revocation of the 
certificate. 


* ee He HH H 
EVIDENCE 
Power to Take Evidence 


Sec. 100) [72 Stat. 49 U.S.C. 148] (a) Any member or exan- 
iner of the Board, when duly designated by the Board for such 
purpose, may hold hearings, sign and issue subpenas, administer 
oaths, examine witnesses, and receive evidence at any place in 
the United States designated by the Board. In all cases heard 
by an examiner or a single member the Board shall hear or re- 
ceive argument on request of either party. 


+ & & & H H 


. 


we 


Relevant provisions of the Administrative Procedure Act, 60 


Stat. 237, 5 U.S.C. 1001, et seq., are: 
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Public Information 

Sec. 3. [60 Stat. 238, 5 U.S.C. 1002] Except to the extent 
that there is involved (1) any function of the United States re- 
quiring secrecy in the public interest or (2) any matter relating 
solely to the internal management of an agency-- | 

(a) RULES.--Every agency shall separately state and currently 
publish in the Federal Register (1) descriptions of its central 
and field organization including delegations by the agency of 
final authority and the established places at which, and methods 
whereby, the public may secure information or make submittals or 
requests; (2) statements of the general course and method by 
which its functions are channeled and determined, including ‘the 
nature and requirements of all formal or informal procedure 
available as well as forms and instructions as to the scope jand 
contents of all papers, reports, or examinations; and (3) sub- 
stantive rules adopted as authorized by law and statements of 
general policy or interpretations formulated and adopted by |the 
agency for the guidance of the public, but not rules addressed 
to and served upon named persons in accordance with law. N 
person shall in any manner be required to resort to organiza- 
tion or procedure not so published. | 


x * & HH H F 
Decisions 


Sec. 8. [60 Stat. 223 5 U.S.C. 1007) In cases in which 
hearing is required to be conducted in conformity with sect 


e He He H H H 


(b) SUBMITTALS AND DECISIONS.--Prior to each recommended, 
initial, or tentative decision, or decision upon agency review of 
the decision of subordinate officers the parties shall be afforded 
a reasonable opportunity to submit for the consideration. of) the 
officers participating in such decisions (1) proposed findings and 
conclusions, or (2) exceptions to the decisions or recommended 
decisions of subordinate officers or to tentative agency decisions, 
and (3) supporting reasons for such exceptions or proposed find~ 
ings or conclusions. The record shall show the ruling upon each 
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such finding, conclusion, or exception presented. All decisions 
(including initial, recommended, or tentative decisions) shall 
become a part of the record and include a statement of (1) find- 
ings and conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion pre- 
sented on the record; and (2) the appropriate rule, order, sanc- 
tion, relief, or denial thereof. 
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The Principles of Practice of the Civil Aeronautics Board (14 


C.F.R. 300, et seq.), are: 


300.0 APPLICABILITY OF PART. 


The principles of practice set out herein to the extent appli- 
cable shall govern the relationships between the Board, its staff, 
and all other persons. if 


300.1 JUDICIAL STANDARDS OF PRACTICE. 


In many respects the functions of the Board are similar to 
those of a court and parties to cases before it and those who 
represent such'parties are expected to conduct themselves with 
honor and dignity. By the same token, the members of the Board, 
and those of its employees who participate with the Board Members 
in the determination of cases upon a record, are expected: to con- 
duct themselves with the same fidelity to standards of propriety 
that characterize a court ‘and its staff. The standing and effec- 
tiveness of the Board are in direct relation to its observance, 
that of its staff, and the parties and attorneys. appearing before 
it, of the highest standards of judicial and professional ethics. 


300.2 HEARING CASES - IMPROPER INFLUENCE. 


It is essential in cases to be determined after notice and hear- 
ing and upon a record that the Board's judicial character be recog- 
nized and protected. In such cases-- 


(a) It is improper that there be any private communication on 
the merits of the case to a member of the Board or its 
staff or to the examiner in the case by any person, either 
in private or public life, unless provided for by law. 


(b) It is likewise improper that there be any private commni- 
cation on the merits of the case to a member of the Board 
or to the examiner in the case by any members of the Board's 
staff who participate in the hearing as witnesses or as 
counsel. 
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(c) It is improper that there be any effort by any person 
interested in the case to sway the judgment of the Board 
by attempting to bring pressure or influence to bear 
upon the members of the Board or its staff, or that) such 
person or any member of the Board's staff, directly or 
indirectly, give statements to the press or radio, by 
paid advertisements or otherwise, designed to influence 
the Board's judgment in the case. 


300.3 CONCISENESS OF PRESENTATION. 


Persons practicing before the Board should endeavor to present 
their cases in concise form avoiding cumulative and repetitious 
evidence, since the members of the Board participating in the 
decision of a case, after notice and hearing and upon a record, 
must familiarize themselves with the evidence in the record and 
with the arguments made on behalf of the parties orally and in 
written briefs, and must base their decision solely on the) record. 


300.4 UNUSUAL HOSPITALITY. 


It is particularly improper that persons interested in the 
business of the Board should provide unusual hospitality to the 
Board or its staff; nor should such hospitality be accepted. 


300.5 ATTORNEY-CLIENT RELATIONSHIP. 


Persons practicing or appearing before the Board, whether or not 
members of the bar, should have due regard for the standards of pro- 
fessional conduct applicable to the lawyer-client relationship and 
to the relationship between a lawyer and a judicial tribunal. 


(a) The nontechnical nature of the Board's procedure calls 
for special adherence, by practitioners to scrupulous 
standards of fairness, candor, and consideration for the 
rights of. others in the pleadings filed, evidence submit~ 
ted, conduct of the hearing, and briefs and arguments made. 
In appearing for a client, the practitioner thereby | vouches 
on his honor that in his opinion the client's cause;is one 
proper for determination, and in presenting plea s and 
offering evidence he represents that the same are not 
offered for unwarranted delay and that in his opinion the 
content thereof is not misleading. Nor should he indulge 
in offensive personalities, unseemly wrangling, epi 
temperate accusations or characterizations. 


A practitioner, moreover, should advise his client to 
observe the law according to his conscientious belief as 

to its permissible meaning and should use his best e¢fforts 
to restrain his client from improprieties in dealing with 
the Board or its staff, If a client persists in such im 
proprieties, the practitioner should terminate their 
relationship. 


300.6 VIOLATIONS. 


The Board may disqualify and deny temporarily or permanently, 
the privilege of appearing or practicing before it in any way to 
any person who is found after hearing by the Board to have engaged 
in unethical or improper professional conduct. Violation of any 
of the foregoing principles shall be deemed to be such conduct. 
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Relevant provisions of the Rules of Practice in Economic Proceed- 


ings of the Civil Aeronautics Board (1h C.F.R. 302, eb seqg.), are: 
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§ 302.11 Participation in hearings by persons not parties. 
Any person, including any state, political division thereof, state 
aviation commission, or other public body, may appear at any hear- 
ing, other than in an enforcement proceeding, and present any evi- 
dence which is relevant to the issues. With the consent of the 
Examiner or the Board, if the hearing is held by the Board, such 
person may also cross-examine witnesses directly. Such persons 
may also present to both the Examiner and the Board a written 
statement on the issues involved in the proceeding. Such state- 
ment shall conform to the requirements of these rules as to form, 
content, service, and time of filing of briefs to the Examiner and 
the Board. In addition, a representative of any department, agency 
or branch of the Federal Government.or of any state government 
(including a state aviation commission) may appear and present oral 
argument in any proceeding in which argument has been assigned. 
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8 302.18 Motions--(a) Generally. An application to the Board 
or an Examiner for an order or g not otherwise specifically 
provided for in this part shall be by motion. After the assign- 
ment of an Examiner te a proceeding, and prior to his recommended 
decision, or the expiration of the period within which exceptions 
to his initial decision may be filed, or the certification of the 
record to the! Board, all motions shall be addressed to the Examiner. 
At all other times motions shall be addressed to the Board, All 
motions shall be made at an appropriate time depending upon the 
nature thereof and the relief requested therein. 

(bo) Form and contents. Unless made during a hearing, motions 
shall be made in writing in conformity with &¥ 302.3 and 302.) 
shall state with particularity the grounds therefor and the 
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relief or order sought, and shall be accompanied by any affi- 
davits or other evidence desired to be relied upon. Motions | 
made during hearings, answers thereto, and rulings thereon, may 
be made orally on the record unless the Examiner directs other- 
wise. 
(c) Answers to motions. Within seven (7) days after a motion 
is filed, or such other period as the Board or Examiner may flix, 
any party to the proceeding may file an answer in support of or 
in opposition to the motion, accompanied by such affidavits or 
other evidence as it desires to rely upon. 


| 

if 
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8 302.19(g) The provisions of this section are not applicable 
to the attendance of the Board members, officers or employees or 
the production of documentary evidence in the custody thereof, at 
a hearing. Applications therefor shall be addressed to the Ex- 
aminer in writing and shall set forth the need of the moving | 
party for such evidence and its relevancy to the issues of the 
proceeding. Such applications shall be processed as motions jin 
accordance with Rule 18, except that the grant thereof by an | 
Examiner, in whole or in part, shall be immediately reviewed joy 
the Board upon its own initiative and shall be subject to final 
Board action. | 


| 
| 
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§ 302.2h(5) Receipt of documents after hearing. No document 
or other writings shall be accepted for the record after the |close 
of the hearing except in accordance with an agreement of the | 
parties and the consent of the Examiner. ' 
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ILBUR K. MILLER 


i Ss BRIEF FOR INTERVENOR 
; CITY AND COUNTY OF SAN FRANCISCO. 
———— 


IN THE 


United States Court of Appeals 


For rae Disrricr or Cotumpia Circurr 


Nos. 15,414, 15,415 


Unirep Air Lryzs, Inc. 
Trans WorLp AIRLINES, Inc. 
Petitioners, 
vs. 


Crvm AERONAUTICS Boarp 
Respondent, 
AMERICAN AIRLINES, INc. 
City axp County oF San FRANCISCO 
Intervenors. 


On Petitions for Review of Ordering 


the, 4 
Civil Aeronautics Board. peiiieg of Appea 


Columbig Circuit 


Dion R. How, FEB 12 1969 


City Attorney, 
THomas M. O "Connogyyhephl @) SLrarf/ 
Public Utilities Counsel, 
Frank J. NEEDLES, CLERK 
Deputy City Attorney, 
206 City Hall, San Francisco 2, California, 
Attorneys for Intervenor 
City and County of San Francisco. 


District of 


PERNAU-WALSH PRINTING CO. QE san FRANCIBCO, CALIFORNIA 


Subject Index 


A. The Board’s order contains adequate findings 


B. San Francisco’s conduct was correct and there was no 
deprivation of a fair hearing 


Conclusion 


IN THE 


United States Court of Appeals 


For rae District or CotumsBra Crecorr 
Nos. 15,414, 15,415 


Untrep Am Liss, Inc. 
Trans WorxLD AIRuings, INC. 
Petitioners, 
vs. 

Civi, AERONAUTICS BoaRD 
Respondent, 

AMERICAN AIRLINES, INC. 

Crty anv County or San FRANCISCO 

Intervenors. 


On Petitions for Review of Orders of the 
Civil Aeronautics Board. 
BRIEF FOR INTERVENOR 

CITY AND COUNTY OF SAN FRANCISCO. 


Intervenor, the City and County of San Francisco, 
will rely on Respondent (hereinafter the Board) to 
set forth in full the reasons why the orders of the 
Board which the Court is here reviewing should not 
be vacated. This brief will be directed solely to peti- 
tioners’ contentions concerning the adequacy of the 
Board’s findings and conclusions and to their allega- 
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tions: that: the proceedings below were vitiated by 
eee ex) perie cass 


SUMMARY OF ARGUMENT. 

“The Board concluded that there was a pressing pub- 
lie need for a third nonstop carrier in the New York- 
San Francisco market. In support of its conclusion, 
the Board made adequate findings which resolve all 
matters of law,. fact or discretion presented in the 
record. 


The petitioners, Trans World Airlines, Inc., and 
United Airlines, Ine., were given a full and fair hear- 
ing. The Board has correctly found that the allega- 
tions of improper ex parte activity were insubstantial, 
and that the alleged violations of its rules in no way 
prejudiced petitioners and were not disqualifying. 


ARGUMENT. 
‘A. THE BOARD’S ORDER CONTAINS ADEQUATE FINDINGS. 
There was ample evidentiary support for the 
Board’s conclusion that a third nonstop carrier was 
required in the New York-San Francisco market. 


. The Board found that New York-San Francisco is 
the third largest passenger-mile market in the country, 
but that the “‘air service available for this major 
transcontinental market ... had not matched its eco- 
nomic importance... .”’ (Tr. 4733). This finding is 
supported by evidence in the record showing that 
New York-San Francisco was the largest market in 
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the country without three nonstop carriers and that 
numerous markets which could not approach it in 
present traffic or future potential had three nonstop 
carriers (Tr. 4733). 


The Board found that petitioners’ services had not 
met the needs of the traveling public and “that the 
New York-San Francisco market has not in the past 
received the type of vigorous competition which its 
size and economic strength warrants” (Tr. 4745 & 
4746). In fact the record shows that for years peti- 
tioners’ nonstop capacity was but a fraction of the 
traffic volume (Tr. 4746). The obvious result of this, 
as the record shows, was that load factors on New 
York-San Francisco flights were excessively high and 
that many passengers had to use inferior services 
(Tr. 4734, 4735). 


Furthermore, the Board found that petitioners be- 
gan to respond to the needs of the market only when 
faced with the threat of competition posed by the 
motion filed in May, 1957, requesting a hearing on the 
need for a third carrier. This is supported by evidence 
showing that within a few short months after the 
motion was filed, petitioners increased their New ; 
York-San Francisco nonstop services by 75 percent 
(Tr. 4114) and three times during the period of a year 
prior to the hearing (Tr. 4093). 


The Board further found that three nonstop car- 
riers could operate profitably with jet equipment. The 
Board also made a careful assessment of the impact 
on petitioners of a third nonstop carrier. It found 
that market growth would compensate petitioners for 
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the diversion caused by the third carrier and would 
allay any serious losses. And it further found that the 
public benefits which would result from the authoriza- 
tion of a third nonstop carrier outweighed petitioners’ 
temporary loss of market growth. 


The attack on the Board’s findings borders on the 
frivolous. 


United, but notably not Trans World, assails the 
Board’s findings on service inadequacies. It does not 
suggest that New York-San Francisco nonstop serv- 
ices were adequate prior to May, 1957—when the mo- 
tion for a hearing on New York-San Francisco non- 
stop service was filed—but it suggests that this all 
resulted from lack of equipment. These arguments 
were squarely rejected by the Board. Moreover, even 


if United’s explanation were correct, nothing requires 
the Board to condone a earrier’s failure to purchase 
equipment sufficient to meet the reasonable needs of 
the public. 


The assertion that the Board should not have de- 
cided’ this case until there was experience with the 
operation of jet aircraft is a make-weight argument 
plainly designed to forestall competition. The esti- 
mates of future operations made by the Board in this 
ease are no different in kind from those traditionally 
made by the Board in route cases. The Board noted 
that the data on which it based its estimates had been 
subjected to testing and, even though there has been 
a full year of experience in the operation of jet air- 
craft petitioners have come forth with no evidence 
which raises any serious question as to the accuracy of 
the Board’s findings. 
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B. SAN FRANCISCO’S CONDUCT WAS CORRECT AND THERE 
WAS NO DEPRIVATION OF A FAIR HEARING. 


Petitioners seek to create the impression that San 
Francisco engaged in reprehensible activities and de- 
prived them of a fair hearing. Nothing could be 
further from the truth. 


Petitioners’ complaint is based on a conference be- 
tween representatives of the City and County of San 
Francisco and the Board and the contents of the 
Board’s public correspondence file in Docket No. 9214. 
These matters were entirely open and above-board. 
There is not in this case the slightest hint of secret 
activity. 

And it cannot seriously be contended that petition- 
ers were prejudiced by any of the above. 


The conference with San Francisco took place in 
December, 1957. It was designed to permit San Fran- 
cisco to acquaint the Board with the City’s over-all 
transportation needs. There was no proceeding pend- 
ing at the time of the conference and it is perfectly 
plain that a conference between the representatives of 
the City and the Civil Aeronautics Board held at a 
time when no proceeding was pending before the 
Board could not possibly have prejudiced petitioners’ 
right to a fair hearing. 


And what of the communications in the public cor- 
respondence file? The vast majority of these were sent 
to the Board before this. proceeding began. They were 
letters from Congressmen, from the Mayor of San 
Francisco, and from members of the traveling public 
urging the Board to hold hearings. The remainder of 
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the file is similarly innocuous, consisting of letters 
relating to procedural matters and statements sub- 
mitted by Congressmen under Rule 14 of the Board’s 
Rules of Practice. 


Had petitioners thought it necessary to rebut any of 
the matters contained therein, they were free to do so. 
The documents were in the Board’s Docket Section at 
all times, and were freely available to anyone in- 
terested in looking at them. 


Moreover, the Board has expressly held that it did 
not consider the communications as matters of record 
for purposes of its decision, and that the communica- 
tions did not influence its decision (Tr. 5457). The 
Board’s order further reveals that such communica- 
tions are answered by members of the staff and are 


rarely even brought to the attention of members of 
the Board. 


In the light of this, it is small wonder that the 
Board found that petitioners were in no way preju- 
diced either by the conference with San Francisco or 
by the communications in the public correspondence 
file. 


It is suggested, however, that the proceeding was 
vitiated because these communications violated Rule 2 
of the Board’s Principles of Practice which relates to 
private communications and pressure tactics, 


But the Board found that the applicability of Rule 
2 was indefinite. And even though the Board decided 
to apply the Rule in the broadest possible manner, it 
found no serious misconduct on the part of San Fran- 
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cisco. It found that many of the communications were 
not tied to San Franeisco and were spontaneous. In 
fact, the worst’ the Board could say was that San 
Francisco ‘‘may”’ have overstepped the bounds of a 
rule which the Board itself found difficult to interpret 
(Tr. 5445). At, the most, these were minor, technical 
violations. They did not prejudice petitioners. It was 
therefore entirely reasonable for the Board to have 
decided that San Francisco and New York should not 
be deprived of sorely needed services. 


CONCLUSION. 
In view of the foregoing, intervenor, the City and 
County of San Francisco, respectfully submits that 


respondent’s orders herein reviewed should be af- 
firmed. 


Dated, San Francisco, California, 
February 15, 1960. 


Respectfully submitted, 
Dion R. Hoi, 
City Attorney, 
THomas M. O’Connor, 
Public Utilities Counsel, 
FRANK J. NEEDLES, 
Deputy City Attorney, = 
206 City Hall, San Francisco 2, California, 
Attorneys for Intervenor 
City and County of San Francisco. 


\ 
\ 
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INTERVENOR’S MEMORANDUM IN REPLY TO 
STATEMENT BY DEPARTMENT OF JUSTICE 


The separate statement of the Department of Justice 
at pp. 52-53 of respondent’s brief contends that the 
Board was under an ‘‘independent, affirmative duty’’ 
to hold a further evidentiary hearing respecting the 
alleged violations of the Board’s rules by American 
Airlines. 

The Department’s contention, we submit, is unsound. 


* * * 
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A most disturbing development in modern adminis- 
trative law is its increasingly cumbersome, slow, ex- 
pensive process. The evidentiary hearing itself is 
much slower and more expensive than the normal court 
trial, and it sets in train the further steps of briefs 
to the hearing officer, initial decision, exceptions, briefs 
to the agency, argument to the agency, decision by the 
agency, petitions for reconsideration, and answers 
thereto. 

One fault of administrative agencies is a tendency 
to relegate problems to evidentiary hearings before 
considering whether hearings are necessary. It is 
human, perhaps in a busy agency to take this seem- 
ingly easy way instead of critical advance screening. 
But advance screening should be encouraged, so that 
agencies, like courts, will minimize wasteful process. 
(Cf. Rep. Att’y. Gen. Comm. Ad. Proc. 62 (1941)). 

The courts, over the years, have developed tech- 
niques for avoiding needless trials and so for the 
improvement of the administration of court justice. 
Among those techniques are wise use of demurrer and 
other preliminary plea practice, very considerable de- 
velopment of the summary judgment procedure, and 
vigorous employment of the pre-trial conference. 


* + * 


In this case the Board employed a technique not 
unlike that of the courts. The allegations were made, 
evidence submitted by affidavit and voluminous docu- 
ments, and full argument was held. At the argument, 
counsel for both petitioners assured the Board that 
a full evidentiary hearing on the allegations would 
merely provide cumulative proof (brief on behalf of 
American Airlines, p. 23, n. 21). 
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The Board carefully considered all the allegations 
and the evidence tendered, accepting for the purpose 
the truth of the well-pleaded allegations and of the 
evidence, and applied to the matter its knowledge of 
its practices and affairs. The Board recognized the 
well-established rule that only substantial and preju- 
dicial violations of the rules warrant reopening of a 
case on the merits, and it was the unanimous conclu- 
sion that, as to San Francisco, such violations had not 
been indicated. As to American, the allegations were 
very limited, and the evidence pointed to nothing that 
was really significant in the view of the majority. That 
there was a dissent makes it certain that the question 
was fully considered by the Board. 


* * * 

It is to be noted that this is not a case, as in 
Sangamon and the other recent FCC cases, where some- 
thing came to light after the agency had completed its 
action. Here the charges with the supporting evidence 
were submitted to the agency, which examined the 
matter with the benefit of full argument from the 
adversary parties. Here, moreover, unlike other cases, 
the agency’s judgment is not tainted with personal 
involvement by agency members—such as allowing 
private, personal visits or receiving gifts and other 
personal attentions. Indeed, in the case of the Civil 
Aeronautics Board there is a consistent history of 
special alertness to the evils of the backdoor approach, 
beginning a decade ago with the adoption of its prin- 
ciples of practice (14 CFR § 300) and continuing 
through cases where, as the petitioners’ own citations 
show (brief on behalf of United Air Lines, p. 27), 
it has been insistent upon protecting the integrity of 
its process. Indeed, in this very proceeding, the 
Board’s alertness was plainly manifested. At the very 
outset of its December, 1957, conference with repre- 
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sentatives of San Francisco, the Board made it very 
clear that it had no back door (Tr. 5467). 

In these circumstances the Department’s position is 
extreme beyond the dictates of the law. The Depart- 
ment does not contend that the Board’s judgment was 
clouded by some mistaken principle; there is no quarrel 
with the Board’s reliance upon the salutary rule that 
the wrong shown must be substantial and prejudicial. 

Rather the Department appears to take the rigid 
view that the only method an agency can adopt for 
assessing charges of violations of its rules is the com- 
plete evidentiary hearing. Obviously an agency is 
free to insist on that method. Obviously, too, the 
Department of Justice might recommend to an agency 
that it insist on that method. But it is quite another 
thing to find that the law demands such a method to 
the exclusion of other rational techniques. When no 
sufficient case is made out on pleadings and supporting 


affidavits a court can dispose of a case without going 
to a full trial. Similarly the Board should be free 
to follow the course it adopted here. It would be 
ironical to discover, at this late date, that the law denies: 
to the administrative agency discretion to follow the 
lead of the courts in its procedural method. 


Respectfully submitted, 
Howarp C. WESTWOOD 
Joun W. Dovatas 


Epwin H. SEEGER 


Attorneys for Intervenor 
American Airlines, Inc. 


701 Union Trust Building 
Washington 5, D. C. 
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I TWA and United were on notice, aware of San Fran- 
cisco’s activities to obtain a hearing on the issue of a 
third New ‘York nonstop carrier, and were afforded a 
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D.. San Francviseo conference with the Board .... 
San Franciseo’s construction and interpretation of the 
rules and principles of practice were reasonable, in 
good faith, were not prejudicial, and did not deprive 
TWA and United of a fair hearing and due process .. 

A. San Francisco did not violate the rules of prac- 

tice 


B. The Congressional arguments and communica- 
tions to the Board under Rule 14 conformed to 


the Board’s rules and principles of practice 26 


C. The principles of practice were ambiguous, un- 


certain and subject to honest misinterpretation 27 


III San Francisco acted independently of American 


IV 


throughout the New York-San Francisco nonstop pro- 
ceeding 

The failure of TWA and United to raise ex parte 
issues two years after the commencement of the non- 
stop proceeding should not be excused 


Conclusion 
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STATEMENT OF QUESTIONS PRESENTED 
1. Whether San Francisco Violated the Civil Acronautics 
Board’s Rules and Principles of Practice in a Manner That 
Necessitates the Vitiation of the Award to American Air- 
lines, Inc., to Render Nonstop Air Service Between San 
Francisco and New York. 


Whether the Civil Aeronautics Board in Its ‘‘Opinion on 


Remand” Rightfolly Concluded That the Purported Viols- 
tions of Its Rules and Principles of Practice Were Found to 
-Be Ambiguous, Technical in Nature, Indefinite in Meaning 
and Subject to Reasonable Misinterpretation. 

Whether United and TWA Were Afforded Notice, Fair 
Hearing and Due Process Throughout the Proceeding. 


IN THE 


United States Court of Appeals 
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Nos. 15,414, 15,415 


Untrep Ar Livzgs, Inc. 
Trans WortLD AIRLINEs, Inc. / 


Petitioners, 
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Civ, AERONAUTICS Boarp 
Respondent, 


AMERICAN AIRLINES, INc. 
Crry anp County or San Francisco 


Intervenors. 


On Report of the Civil Aeronautics Board 
Following Remand 
BRIEF FOR INTERVENOR 
CITY AND COUNTY OF SAN FRANCISCO 


JURISDICTIONAL STATEMENT 


This proceeding follows the Court’s remand to the 
Civil Aeronautics Board: 
“1] . . . for the limited purpose of holding a 


hearing to determine, with all convenient speed, 
the relevant facts on the question of whether 
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the Board’s rules were so violated as to require 
a setting aside of the order on review;” 


and 


“< | | . that on the conclusion of the hearing the 
Board shall make its findings and report to this 
court... .” 


See Court’s order in United Air Lines, Inc. v. Civil 
Aeronautics Board, 281 F. 2d 53 (D.C. Cir. 1960). 


This case originated through the petitions of 
United and TWA to set aside the Board’s order au- 
thorizing American to render nonstop service between 
San Francisco and New York. The petitions alleged 
so-called ex parte activities in violation of the Board’s 
Rules and Principles of Practice on the part of San 


Francisco and American to influence the Board’s 
decision. 

The Court in its opinion of 1960 sustained the 
Board’s finding that the public convenience and ne- 
cessity warranted a third nonstop service between 
San Francisco and New York, and supported the 
award to American. (United Air Lines Inc. v. Civil 
Aeronautics Board, supra.) 

Thus, the remand was directed solely to the pur- 
ported violations of the Board’s Rules and Principles 
of Practice, with the Court specifically retaining 
jurisdiction over the proceeding. 
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STATUTES AND REGULATIONS INVOLVED 

The statutes involved are the Civil Aeronautics Act 
of 1938 (52 Stat. 973, et seq.), the Federal Aviation 
Act of 1958 (72 Stat. 754, 49 U.S.C.A. § 1371), the 
Administrative Procedure Act (60 Stat. 237, 5 U.S.C. 
§§ 1001 et seq.), Principles of Practice of Civil Aero- 
nautics Board (14 C.F.R. 300 et seq.), Rules of Prac- 
tice in Economic Proceedings of the Civil Aeronau- 
ties Board (14 C.F.R. 302 et seq.) Pertinent provi- 
sions of the statutes and the rules and regulations 
are set forth in Appendix I, infra. 


STATEMENT OF THE CASE 

This proceeding had its inception in 1953, when 
American filed its application, Docket 5903, with the 
Board to eliminate a restriction which prevented non- 
stop service between San Francisco and New York. 
TWA and United for years had certificated authority 
to render such service. In the Denver Service Case, 
22 C.A.B. 1178, decided November 14, 1955, the Board 
authorized American nonstop service between San 
Francisco and Chicago but refused nonstop authority 
to provide service to any points east of Chicago, i.e. 
New York/Newark. 


San Francisco felt the Board’s ruling in the Den- 
ver case was prejudicial to its economic interest and 
discriminatory to the six million people in the thir- 
teen counties of Northern California who used the 
San Francisco Airport as a gateway. Further, it felt 
that with the inauguration of jet service, Los Angeles 
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would gain a tremendous advantage over San Fran- 
cisco with its existing three nonstop carriers to New 
York. (LD. pp. 14, 15, 16.) Thus, this issue became 
of widespread concern throughout Northern Califor- 
nia and to its federal, state, and local officials and 
was broadly commented upon in all the news media 
of the area. 

Conscious of this attitude, American, after consul- 
tation within the company and with San Francisco 
officials, filed on May 3, 1957, a motion with the 
Board to sever out of its 1953 application in Docket 
5903 the single issue of San Francisco-New York non- 
stop service and requested that an expedited hearing 
be held on this lone broad issue. (JA 1-20.) 

On May 7, 1957, the Public Utilities Commission of 
the City and County of San Francisco held a public 
hearing to determine the action it would take on 
American’s motion pertaining to New York-San 
Franciseo nonstop service. The record discloses that 
TWA, United, and American were represented by 
Williom Hanley, Warren Burke and Charles Strick- 
ler, respectively. (Tr. pp. 398, 399, 400; LD. p. 25.) 
On the above date, the PUC unanimously adopted a 
resolution (JA-240, 241) authorizing San Francisco 
to file an answer and motion with the Board in sup- 
port of American’s motion for an immediate hearing 
on the nonstop service to New York in Docket 5903. 
The resolution requested the Board of Supervisors of 
San Francisco to adopt a resolution urging the Board 
to activate the proceeding on the nonstop service. 
(JA-235, 236.) Also, copies of the PUC resolution 
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were to be sent to the Mayor of the City and County 
of San Francisco, United States Senators from Cali- 
fornia, Congressmen from the San Francisco Metro- 
politan Area, and all other interested parties, re- 
questing support for the answer and motion of San 
Francisco urging the Board to sever and set down 
for immediate hearing that portion ‘of Docket 5903 
proposing San Francisco-New York nonstop service. 

San Francisco’s answer and motion pursuant to the 
PUC resolution was filed with the Board on May 13, 
1957 (JA-21) and service was made on TWA and 
United. 

Also, the PUC on May 7, 1957, passed a resolu- 
tion requesting the San Francisco Chamber of Com- 
merce to endorse the PUC action with respect to 
American’s motion and to seek support from all other 
Chambers of Commerce in Central and Northern 
California. 

On May 14, 1957, the Transportation Committee 
of the San Francisco Chamber of Commerce held a 
public hearing with representatives of American, 
TWA, United, and other carriers present, for the 
purpose of determining what action it would take 
regarding the American application and the PUC res- 
olution. It agreed to support the request for an ex- 
pedited hearing. The Committee’s recommendation 
was approved by the Board of Directors, who, 
through its President E. D. Maloney, addressed a 
letter to the Board on May 24, 1957, expressing sup- 
port on the nonstop issue. (JA-208.) Copies of the 
letter to the Board were sent to all members of the 
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Transportation Committee, on which all the air car- 
riers had representatives. (Tr. p. 1753.) 


The San Francisco Downtown Association, a non- 
profit organization of over 1,000 business, commercial 
and financial organizations, through its Board of Di- 
rectors on May 8,-1957, adopted a resolution support- 
ing a third nonstop service to New York. (JA-230.) 
Both Mr. Gray, Secretary, and Mr. Schlesinger, Pres- 
ident of the Association were vague as to whether 
there was a hearing before the adoption of the resolu- 
tion. They were both certain however that represen- 
tatives of the carriers were present, especially Mr. 
Warren Burke of United. (ID. pp. 35, 36; Tr. pp. 
1671, 1701.) 


Following the resolution adopted by the PUC on 
May 7, 1957, Mayor George Christopher sent the 
Board a series of communications seeking an expe- 
dited hearing on the need for a third nonstop carrier 
between San Francisco and New York. 


The record discloses the following: 

May 15, 1957, duplicate letters to Chairman Durfee 
and Member Hector with enclosed resolutions from 
various Chambers of Commerce, Boards of Super- 
visors and other civic groups (J.A-101) ; May 21, 1957, 
copies of resolutions from various civic organizations 
(JA-229) ; May 23, 1957, newspaper clippings (JA- 
254); May 29, 1957, to Chairman Durfee, resolutions 
from various Chambers of Commerce, civic groups 
and copies of newspaper clippings from various 
newspapers. (J.A-290 through JA-305.) 
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Joseph Martin, Jr. President of the PUC during 
the early part of this nonstop proceeding, apparently 
alerted George Milias and Marjorie H. E. Benedict 
of the resolution passed by the PUC on May 7, 1957. 
(JA-320; JA-321.) 

On May 27, 1957 and May 28, 1957, United and 
TWA, respectively, filed answers in opposition to 
American’s motion of May 3, 1957. (JA-26 through 41; 
JA-4 through 638.) 


On May 29, 1957, Mayor Christopher sent another 
communication to the Board and the Board’s Docket 
Section. (JA-75; JA-334.) A copy of this letter was 
served on American, TWA, United, and New York 
Port Authority. It contained as Appendix A, a list 


of thirty-four (34) citizens, municipalities and civie 
organizations who had forwarded communications to 
the Board urging an immediate hearing on the non- 
stop question. 


It is true that Mayor Christopher and Mr. Martin 
contacted and solicited the support of those listed in 
Appendix A of the letter of May 29, 1957. (Tr. pp. 
1853, 1854, 1855.) 

On Jume 26, 1957, by Order E-11493 the Board by 
unanimous vote dented American’s motion for sever- 
ance and an expedited hearing, but ordered a staff 
study on the air service pattern between San Fran- 
cisco and New York on or before December 1, 1957. 
(JA-90, 91.) 

The Board’s denial of American’s motion for an 
expedited hearing prompted Mayor Christopher on 
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July 3, 1957, to express San Francisco’s disappoint- 
ment to the Board. He asked for participation in the 
staff study and that it be completed by September 3, 
1957. Chairman Durfee replied on July 11, 1957, stat- 
ing he considered the Mayor’s letter a petition for 
reconsideration of Order E-11493, and that copies in 
conformity with the Rules of Practice be served on 
other parties in the case. On July 19, 1957, Mayor 
Christopher responded that the letter of July 3, 1957 
was not intended as a petition for reconsideration of 
the Board’s Order E-11493 but primarily to obtain an 
early completion of the staff’s study. The letters of 
July 3 and 19, 1957 were served upon all Board mem- 
bers, American, TWA, United, Docket Section, New 
York and Oakland. (J.A-95, 96; J. ‘A-108, 109; JA-378, 


379, 380, 381, 382, 383, 384; see also, I.D. pp. 51, 52.) 


On December 2, 1957, the Board held an oral con- 
ference with representatives of San Francisco on its 
over-all air transportation needs. (JA-973 through 
986.) 

On January 13, 1958, by Order E-12108 the Board, 
with two members dissenting, severed from Ameri- 
can’s application in Docket 5903 the New York-San 
Francisco nonstop service, ordered an expedited hear- 
ing amd assigned the severed proposal as Docket 
9214. (JA-97 through 100.) 


After the activation of the nonstop case there was 
only one (1) single communication to the Board by 
a formal party. Mayor Christopher in a telegram 
of June 23, 1958, protested the postponement of the 
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hearings from July 8, 1958 to July 30, 1958. (JA- 
114; LD. p. 64.) 

Admittedly, San Francisco requested Congressmen 
to appear at oral argument or to submit a statement 
under Rule 14 of the Rules of Practice. Also, San 
Francisco asked Northern California county boards 
of supervisors and others to submit statements to the 
Board or examiner under Rule 14. 


These are the primary actions and communications 
of San Francisco adjudged by TWA and United as 
ex parte violations of the Board’s Rules and Princi- 
ples of Practice and upon which they base their al- 
legations of lack of due process, unfair hearing, pres- 
sure and influence upon the Board. 


The Court’s attention is particularly directed to 
the record which discloses that TWA and United filed 
petitions for intervention in Docket 9214 under Rule 
15(d) of the Board’s Rules of Practice on January 
27, 1958 and April 10, 1958, respectively. They were 
granted intervention by the Board’s Order E-12463 
on May 7, 1958. 


STATEMENT OF POINTS 

The Board correctly decided: 

1. That the record clearly demonstrates that the 
Rules and Principles of Practice have not been sub- 
stantially and prejudicially violated by either Amer- 
ican or San Francisco and that the evidence falls 
short of establishing that the order granting the 
award to American should be set aside. 
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2. The record does not establish that either Ameri- 
can or San Francisco violated the Rules of Practice 
in Economic Proceedings. (Part 302 of the Board’s 
Procedural Regulations.) 

3. That there is no evidence or allegation of venal- 
ity; no personal misconduct of a member of the 
Board or the staff; no conscious bias; no wrongdoing 
on the part of third persons; no covert approaches 
or clandestine meetings between any party and any 
staff member, Examiner, or Board Member; and no 
tampering with the adjudicatory process of a type 
condemned by the courts. 

4. That the findings of violations. are dependent 
upon technical construction of the Principles of Prac- 
tice; that this conclusion has not been reached with- 


out difficulty in view of the ambiguity of the lan- 
guage; that the findings for the most part. are 
dependent on the construction and admittedly unclear 
proscriptions. 


5, That the record provides no basis for holding 
that the contrary construction placed upon the Prin- 
ciples of Practice by American and San Francisco 
was not arrived at in good faith and was not a 
reasonable one. 


6. That it has not been established that any of the 
parties were, in fact, prejudiced or denied a fair 
hearing. 
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SUMMARY OF ARGUMENT 

The issues involved in this reopened proceeding 
are simple. 

San Francisco wanted the Board to conduct a hear- 
tng upon its needs for a third nonstop air service to 
New York. Because of San Francisco’s desire for a 
hearing, TWA and United through their various peti- 
tions have subjected San Francisco to charges of 
unfairness, unethical conduct, improper approaches 
to the Board, conspiracy with American, and viola- 
tions of the Board’s Rules and Principles of Practice. 
United has in its present brief dropped charges of 
violations of the Rules of Practice. 


In the instant matter, TWA and United were af- 


forded every conceivable opportunity to answer San 
Francisco’s desire and request for a hearing on the 
nonstop issue. 


Never once, through these protracted proceedings, 
have TWA and United denied that they had notice 
of San Francisco’s activities in seeking support from 
our Senators, Northern California Congressmen, state 
and local officials, neighboring communities, and other 
important civic bodies and persons. 

Never once have TWA and United denied partici- 
pation in three local hearings on the San Francisco- 
New York nonstop case. 

Never once have TWA and United alleged that San 
Francisco was guilty of venality, personal misconduct, 
covert approaches, or clandestine meetings with any 
staff member, Examiner, or Board member. 
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San Francisco categorically states that it always 
has and will always abide by the rules prescribed by 
judicial and quasi-judicial bodies and comport itself 
upon the highest level of ethical conduct. 

The conclusion of the Board and Examiner that 
the technical violations by San Francisco were bot- 
tomed upon a reasonable construction of the Princi- 
ples of Practice, and made in good faith, without 
unfairness, bias or prejudice toward TWA and 
United. 


Although the doctrine of laches and the statutes 
of limitations do not apply in administrative proceed- 
ings, the fact remains that TWA and United hoarded 
their so-called grievances from May 7, 1957 until 


September 22, 1959, (Petitions for Reconsideration of 
the Board’s Order E-14412) before first alleging that 
there were violations of the Board’s Rules and Prin- 
ciples of Practice by San Francisco and American. 
Clearly, the Court is warranted in sustaining the 
decision of the Board in awarding American nonstop 
authority between San Francisco and New York. 


——— 


ARGUMENT 
PRELIMINARY STATEMENT 

TWA and United have had their day in Court to 
prove the charges made in their various petitions to 
this Court and the Board, that San Francisco and 
American violated the Board’s Rules and Principles 
of Practice in such a manner to deprive them of a 
fair hearing and due process. 
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Regardless of good faith and fairness in the inter- 
pretation of the Board’s Rules and Principles, ad- 
mittedly ambiguous and uncertain in meaning, TWA 
and United assert that any deviation from either the 
Rules or Principles must vitiate this proceeding in 
order to protect the Board’s adjudicatory process and 
the Court should order a trial de novo. 


United, however, has withdrawn its earlier charges 
of violations of the Rules of Practice and now rests 
its petition upon the lone issue of violation of the 
Principles of Practice. Thus, it concedes that Con- 
gressmen can appear at oral argument or, in lieu of 
appearing, send statements to the Board; that boards 
of supervisors and chambers of commerce, state and 
local officials can file statements under Rule 14 either 
to the Examiner or Board. It has failed to discuss 
Rule 15(d) (intervention) thus admitting that it was 
not a party to the proceeding in Docket 9214 until 
May 7, 1958 (Order E-12463) and was never a party 
in Docket 5903. Further, United not becoming a party 
to the proceeding was not entitled to service of any 
document or letter filed with the Board under Rule 
8(2) prior to May 7, 1958. 

TWA still insists that San Francisco violated both 
the Rules and Principles of Practice and conspired 
with American to influence the Board in such a 
manner as to deprive TWA of a fair hearing and 
due process. 

First, TWA contended San Francisco and Ameri- 
can were joint venturers. Second, San Francisco 
and, American were responsible under principles an- 
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alogous to joint tort-feasors. The Board and the Ex- 
aminer have repeatedly found that San Francisco and 
American acted independently. (Op.R. 22, 23; LD. 
p. 185.) Now TWA advances a new theory—San 
Francisco and American were conspirators to commit 
illegal acts. (TWA Brief pp. 32, 33.) At no time and 
nowhere has any party to this proceeding heretofore 
suggested venality, misconduct of a member of the 
staff, wrongdoing on the party of third persons, cov- 
ert approaches or clandestine meetings between any 
party and any staff member, Examiner or Board 
member, or corrupt tampering with the adjudicatory 
process of a type condemned by the courts. (Op.RB. p. 
28; LD. pp. 110, 139, 140.) 

San Francisco’s actions throughout this proceeding 
were completely independent. (Section ITI, infra.) 
The fact that San Francisco exchanged ideas and 
held conferences with American cannot support 
TWA’s proposition that we conspired to commit il- 
legal acts. The authorities cited by TWA are not rel- 
evant to the instant matter. American Tobacco Co. v. 
United States, 328 U.S. 781 (1946) was a criminal 
conspiracy to violate the Sherman Anti-Trust Act. 
Four tobacco companies conspired to fix prices and 
exclude undesirable competition in the purchase of 
flue-cured tobacco and burley tobacco. In the New 
York Nonstop Case, San Francisco sought more and 
better competition among three carriers. Truaw v. 
Corrigan, 257 U.S. 312 (1921) involved unlawful pick- 
eting by a campaign of libelous attacks and fear of 
injurious physical consequences and other illegal acts. 
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The court held: Concert of action is a conspiracy if 
its object is unlawful or if the means used are un- 
lawful. 


In the case at bar, neither San Francisco nor Amer- 
ican have concerted in any manner to perform un- 
lawful acts. Gebardi v. United States, 287 U.S. 112 
(1932) dealt with a criminal charge against a woman, 
who consented to transportation on a railroad for 
the purposes of illicit intercourse, being guilty of con- 
spiracy to violate the Mann Act. The court held there 
was no conspiracy since she was not guilty under the 
Mann Act. 


In Northern Kentucky Teleph. & Telegraph Co. 
v. Southern Bell Teleph. & Telegraph Co., 73 Fed. 
2d 333 (6th Cir. 1934) it was held that a conspiracy 


is a partnership in criminal purposes. That as such 
it may have continuation in time is shown by the rule 
that an overt act of one partner may be the act of all 
without any new agreement. The statute of limita- 
tions does not commence to run until the last overt 
act of the original agreement has been accomplished. 

San Francisco certainly cannot be said to have en- 
tered into a partnership with American for criminal 
purposes. 

Boyd v. United States, 142 U.S. 450 (1891) was 
a trial for murder where an instruction to the jury 
was used pertaining to a prior conspiracy to commit 
robbery. A new trial was ordered. The court did state 
that where there is a conspiracy to commit violence 
(robbery) which results in murder all the parties 
to the conspiracy are guilty. 
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TWA and United as copetitioners to the Court and 
to the Board never have commonly agreed where San 
Francisco was a violator of the Rules or Principles 
of Practice that jeopardized their fundamental right 
to a fair hearing and due process under constitutional 
guarantees. 


I 


TWA AND UNITED WERE ON NOTICE, AWARE OF SAN FRAN- 
CISCO’S ACTIVITIES TO OBTAIN A HEARING ON THE 
ISSUE OF A THIRD NEW YORK NONSTOP CARRIER, AND 
‘WERE AFFORDED A FAIR HEARING 


“The right to a hearing embraces not only the 
right to present evidence but also the reasonable 
opportunity to know the claims of the opposing 
party and to meet them. The right to submit ar- 
gument implies that opportunity ; otherwise the 
right may be but a barren one. Those who are 
brought into contest with the Government in 
a quasi-judicial proceeding aimed at the control 
of their activities are entitled to be fairly ad- 
vised of what the Government proposes and to be 
heard upon its proposals before it issues its final 
command. 

* * * * 

‘Congress, in requiring a ‘full hearing’ had 
regard to judicial standards—not in any tech- 
nical sense but with respect to those fundamental 
requirements of fairness which are the essence of 
due process in a proceeding of a judicial nature.” 

Morgan v. United States, 304 U.S. 12, 18, 19 

(1987). (TWA Brief pp. 29, 30.) 
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San Francisco subscribes to the doctrine of the 
Morgan case, and respectfully submits that TWA and 
United have been given a fair hearing and due pro- 
cess. 


A. Local Hearings 

TWA and United had three hearings on the local 
level. They participated in the hearings before the 
San Francisco PUC, San Francisco Chamber of Com- 
merce, and the Downtown Association of San Fran- 
cisco. (Statement of Case, supra.) In each of the 
above hearings, TWA and United were on notice of 
San Francisco’s desire to obtain a hearing on the mer- 
its of third carrier nonstop service to New York. They 
attempted to dissuade San Francisco from filing a 
supporting answer to American’s motion of May 3, 
1957, in Docket 5903. They knew the contents of the 
resolutions providing for notification and seeking 
support of federal, state, and local officials, neigh- 
boring communities and organizations. (ID. pp. 25, 
30, 34, 35, 36.) 


B. Mayor Christopher’s Activities 

With the exception of Mayor Christopher’s tele- 
gram of June 23, 1958, a procedural matter and a 
commonplace communication to the Board (ID. 
p. 129) protesting the postponement of the hearings, 
all communications to the Board were sent prior to 
the activation of the nonstop proceeding. (JA-114; 
ID. p. 64.) 

Among the communications was the letter of 
May 29, 1957 (JA-75; JA-334), served upon TWA 
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and United, containing a list of thirty-four (34) par- 
ties who had forwarded communications to the Board. 

The Mayor’s letters of July 3, 1957 and July 19, 
1957, were served upon all parties. 


Thus, TWA and United were constantly. aware and 
were on notice of San Francisco’s communications to 
the Board. At no time did they formally protest. In 
fact, United answered one communication on July 
29, 1957. (JA-95, 96.) 

Mayor Christopher admittedly contacted San Fran- 
cisco’s representatives in Congress. As the Chief Ex- 
ecutive of San Francisco, it is submitted, failure to 
notify-our Congressional delegation and adjacent com- 
munities of the need for third carrier service to New 


York, would have subjected the Mayor to public criti- 
cism. ‘There can be no doubt that the need for third 
carrier service to New York was 2 community con- 
cern. ‘The spontaneous response to San Francisco’s 
resolution of May 7, 1957, exemplifies the community 
interest in the New York nonstop issue. 


Tt is a fact, however, TWA and United were con- 
stantly on notice of the effort being made by San 
Francisco to obtain an expedited hearing. United does 
not deny notice, nor does it deny a fair hearing. TWA 
cannot deny notice of San Francisco’s answer and mo- 
tion of May 7, 1957, the Mayor’s letters of May 29, 
1957, July 3, 1957 and July 19, 1957. 

Mayor Christopher testified he discussed the ex- 
pedited hearing with United and others. In fact he 
named Mr. Patterson, Mr. Bissinger, and Warren 
Burke. (Tr. p. 1943.) 
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C. Martin’s Activities 

Joseph Martin Jr., a prominent lawyer, was the 
President of the San Francisco Public Utilities Com- 
mission during the early stages of this proceeding. 

Martin testified that the PUC resolution of May 7, 
157, was given wide circulation throughout Northern 
California. (Tr. p. 1851.) He wrote George Milias 
and Marjorie H. E. Benedict. These two people wrote 
to various Congressmen without Martin’s knowledge. 
(JA-320, 321; Tr. pp. 1851, 1852, 1853, 1854.) Martin 
also wrote to California Senators and San Francisco 
Congressmen. (Tr. p. 1855.) 

These were the letters Martin was responsible for 
prior to January 13, 1958. Thereafter, no congres- 
sional support was sought by the PUC other than to 
have Congressmen appear at oral argument. (Tr. 
p. 1896.) 

TWA and United having appeared before the PUC 
on May 7, 1957, knew the action that was to be taken, 
Le., seeking congressional and neighboring community 
support for an expedited hearing. 


. D. San Francisco Conference With the Board 

The Board, through Senator Kuchel’s office 
granted San Francisco an oral conference on Decem- 
ber 2, 1957. (Tr. pp. 1898, 1940; ID. p. 58.) Mr. 
Martin and Mr. Albert Schlesinger represented San 
Francisco. 


There was nothing unusual about this conference, 
nor was it violative of any Board Rule or Principle of 
Practice. However, the Board and Examiner hold 


20 


that because Martin intended to discuss the need for a 
third nonstop carrier it was objectionable. Yet, the 
Board and Examiner find that the conference was re- 
stricted to a general discussion of San Francisco’s 
transportation problems. (Op. R. 16; LD. p. 59.) 


TWA. and United continue to urge that this confer- 
ence was of such a nature as to vitiate the Board’s 
award to American. If the San Francisco conference 
was wrong, the conferences held by the Board in the 
Southern Transcontinental Service Case, Docket 7894 
and the recent United-Capital Merger Proceeding, 
Docket 21699 were also of such a nature as to vitiate 
those proceedings. Further, the record in the United 
Conference was wholly upon the merits, without any 
cautionary statement from the Board. 


The Examiner points out: 

“For years other cities and Chambers of Com- 
merce have simply written or talked to the Board 
with respect to their air service problems.” (LD. 
p. 121.) 


It is difficult for San Francisco to understand 
TWA and United’s complaint regarding the San 
Francisco conference. Nor, can San Francisco under- 
stand the Board’s finding that there was a violation 
of any Principles of Practice because of the confer- 
ence. (See: Op. R. p. 35, sec. 3.) 

“Tt has been the established policy of the 
Board to have such informal presentations by 
municipalities as to their general needs for im- 
proved air service. For example, similar confer- 
ences have been held by the Board in the past 
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with representatives of Orlando, Houston and 
Reno. Indeed, United, one of the complaining 
carriers regarding off-the-record matters in the 
New York-San Francisco nonstop proceeding, 
recently took part in such a conference with the 
Board relating to the proposed merger of United 
and Capital Airlines. During this conference, 
United’s President was allowed to comment on 
the merits of the merger proposal to a limited 
extent.” (LD. p. 58 fn. 43.) 


The Board in Order E-14664, dated November 19, 
1959, at page 14, points out that TWA and United 
had ample time to object to the San Francisco con- 
ference: 

“‘While the references to the New York-San 
Francisco service are understandably objection- 


able to Trans World and United, we think that 
any resulting prejudice was cured by the imme- 
diate publication of the transcript and the six- 
week interval between the Conference and our or- 
der (granting a hearing), during which the 
parties were free to rebut San Francisco’s re- 
marks by the filing of appropriate papers.” 


After the City of Oakland conference with the 
Board on July 14, 1960, United and other parties did 
not hesitate to rebut that City’s ex parte presentation 
to the Board. 


Both TWA and United object to San Fancisco 
sending its State Legislative Representative (Donald 
Cleary) to Washington prior to the conference of 
December 2, 1957. Aside from seeing Congressman 
Sheperd, who subsequently wrote to the Board, it is 
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difficult to determine what Cleary did in Washington. 
He didn’t make a single contact with any member of 
the Board or staff. He didn’t see any American rep- 
resentative prior to the conference. (Tr. pp. 653, 658, 
664, 665, 830-832.) 

The fact that newspapers published accounts that 
Cleary was to “‘lobby”’ the Board, does not make it so. 
Cleary was under subpoena but was never called by 
the Bureau of Enforcement at the San Francisco 
hearings in this reopened inquiry. (Tr. p. 1913.) If 
any. Cleary, activity in Washington was improper or 
violative of any Board Rule or Principle, the Bureau, 
TWA and United had every opportunity to produce 
the data. 


—_—_—— 


I 


SAM PRANOISOO’S CONSTRUCTION AND INTERPRETATION OF 
THE RULES AND PRINCIPLES OF PRACTIOE WERE REBA- 
SONABLE, IN GOOD FAITH, WERE NOT PREJUDICIAL, AND 
DID NOT DEPRIVE TWA AND UNITED OF A FAIR. HEARING 
AND DUE PROCESS 


San Francisco’s interpretation of the Rules and 
Principles of Practice may not coincide with that of 
the Board, Examiner, staff or other parties; yet, the 
adherence to San Franciseo’s understanding of the 
Rules and Principles of Practice cannot lend credence 
to TWA’s and United’s allegations of a deliberate at- 
tempt to pressure or influence the Board and deprive 
them of a fair hearing and due process. 


A. Gan Francisco Did Not Violate the Rules of Practice 
TWA and United claim a lack of due process and a 
fair hearing for San Francisco’s failure to serve them 
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with many of the communications to the Board prior 
to May 7, 1958. San Francisco was under no obliga- 
tion either by Rule or Principle to serve either carrier 
before they became parties to the proceedings. TWA 
and United filed petitions to intervene under Rule 
15(d) on January 27, 1958 and April 10, 1958, respec- 
tively. These petitions were not granted until May 7, 
1958, by Board Order E-12463. (JA-451.) 
The Examiner rightly found: 

‘“‘Furthermore, contrary to the arguments of 
TWA and United, there was no requirement of 
service upon them of the communications to the 
Board requesting a hearing. Rule 8, which pro- 
vides for service of documents filed with the 
Board, states that a document ‘shall be served . . . 
upon all parties to the proceeding in which it is 
filed. . . .?- However, Rule 15(d) provides that 
a person becomes a party only when he has been 
granted intervention in a proceeding. In the non- 
stop case, prior to January 1958, TWA and 
United had never sought, much less been granted, 
intervention in Docket 5903, the docket of Amer- 
ican’s application containing its request for New 
York-San Francisco nonstop authority. Aecord- 
ingly, they were not parties to any ‘proceeding’ 
and nothing filed with the Board in 1957 relating 
to Docket 5903 was required to be served upon 
TWA and United.” (ID. p. 127.) 


The Examiner points out that TWA and United did 
not serve Eastern Airlines with their answers to 
American’s motion of May 3, 1957, although Eastern 
was an applicant for nonstop authority between New 
York and San Francisco. Neither did they serve the 
New York Chamber of Commerce. (ID. p. 128.) 
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It was not incumbent upon Mayor Christopher, Mr. 
Martin, the various communities and persons support- 
ing San Francisco’s plea for an expedited hearing, 
to serve TWA and United with any documents prior 
to May 7, 1958. Furthermore, Section 401(c) and 
(g) of the Federal Aviation Act of 1958 (formerly 
Civil Aeronautics Act of 1938), provides in part: 

** Any interested person may file with the Board 
a protest or memorandum of opposition to or in 
support of the issuance of a certificate.”’ 


The right to file a protest or memorandum is part 
of the organic law. The Examiner, in his able opinion, 
observes: 

“Sections 401(c) and 401(g) of the Federal 
Aviation Act specifically grant any interested per- 
son an unqualified right to file with the Board a 
‘protest’ or ‘memorandum’ in opposition to or in 
support of any application for the issuance of a 
certificate or an amendment of a certificate of 
public convenience and necessity. Insofar as this 
right relates to filig of pre-case communications 
. . - Le. communications prior to the activation 
of an economic proceeding . . . the Board has 
never purported to prescribe or limtt in any way 
that right in tts procedural rules and principles 
of practice.”’ (I.D. p. 114.) 


The right to file protests or memorandum under 
Section 401 is not violative of Section 3 of the Admin- 
istrative Procedure Act. 

“The important consideration is that although 
the right to file a protest or memorandum was in 
effect at all stages of the nonstop proceeding, 
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such protest or memorandum could not become 
part of the formal record unless filedin accord- 
ance with the requirements of Rule 14.” (Op. R. 
p. 7 in. 13.) 


The Principles of Practice, especially Rule 2 sets 
forth the following: 

“It is essential in cases to be determined after 
notice and hearing and upon a record that the 
Board’s judicial character be recognized and pro- 
tected. In such cases: 

“(a) It is improper that there be any private 
communications on the merits of the case to a 
member of the Board or its staff or to the ex- 
aminer in the case by any person, either in pri- 
vate or public life, unless provided by law.’’ 


There was ‘‘no case”? prior to January 13, 1958, 
consequently ‘‘no notice’ was required ; ‘‘no hearmg”’ 
was contemplated; there was “‘no record’’; and there 
was nothing to communicate ‘‘on the merits of the 
ease’’. 

San Francisco was not required under any Board 
rule to serve TWA and United with its answer and 
motion of May 7, 1957. 

Rule 18, the motion provision of the Board’s Rules 
does not provide for the service of motions or an- 
swers. The Examiner in referring to the American 
and San Francisco request for an expedited hearing, 
states 


“Rule 18 does state that a request for an order 
or ruling by the Board not otherwise specifically 
provided for in the Rules of Practice shall be 
made by motion. But to label such a request a 
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‘motion’ does not add any service requirement if, 
as here, no one has yet intervened as a party in 
the docket to which the request or motion relates. 
American and San Francisco served their May 
1957 motions on TWA and United, but they were 
not required to do so by any Board rule.” (ID. 
p. 127 fn. 89.) 


B. The Congressional Arguments and Communications to the 
Board Under Rule 14 Conformed to the Board’s Rules and 
Principles of Practice 

United concedes that Congressmen may argue or 
send statements in lieu of arguments at the time of 

Oral Argument to the Board. (United’s Brief, p. 

8 fn.) 


TWA contests the right of solicitation of Congress- 


men to support an application or City’s position at 
Oral Argument. (TWA Brief, p. 14.) 

San Francisco was responsible for nine (9) Con- 
gressmen personally appearing at Oral Argument and 
three (3) others sent statements. Senators Kuchel 
and Engle also submitted statements. (I-D. pp. 76, 77, 
101; Tr. pp. 615, 616, 617.) 

Although the Examiner has some doubt as to solicit- 
ing Congressional support for Oral Argument, he 
nevertheless concedes that ‘‘the Board has consis- 
tently allowed Congressmen to appear at oral argu- 
ment under that Rule (14) either in person or by a 
representative or by written statement or letter.’ 
(LD. pp. 114, 133.) 

The Board however expresses no doubt as to Con- 
gressmen submitting written or oral statements under 
Rule 14. 
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““Statements by Congressmen, whether written 
or oral, were interpreted by the Board to be 
authorized by Rule 14 and were formal state- 
ments on the record. In soliciting such statements 
there would be, therefore, no question of solicit- 
ing ex parte extra-record communications, and 
the propriety of such solicitation has, as noted by 
the Examiner, been upheld in Eastern Airlines v. 
Civil Aeronautics Board, 271 Fed. 2d 752 (CA 2d 
1959).”” 


San Francisco was responsible for thirteen (13) 
Bay Area County Boards of Supervisors filing state- 
ments with the Examiner or the Board under Rule 14 
after the conclusions of the public hearings. (LD. p. 
85.) 

Mr. Charles Miller of the San Franciseo Chamber 
of Commerce solicited various Chambers of Commerce 
of Northern California to file supporting statements 
under Rule 14 after the close of the hearing. (LD. p. 
32.) 

Both the Examiner (ID. p. 85) and the Board 
(Op. R. p. 8 fn. 14) agree that obtaining support of 
County Boards of Supervisors and Chambers of Com- 
merce was not violative of the Board’s Rule 14. 


Thus, TWA cannot complain that San Francisco 
violated Rule 14 so as to deprive it of a fair hearing 
and due process. 


©. The Principles of Practice Were Ambiguous, Uncertain and 
Subject to Honest Misinterpretation 


The Board and the Examiner both found that San 
Francisco did not violate the Rules of Practice. How- 
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ever, they found San Francisco and American 
violated the Principles of Practice, but that such 
violations did not deny TWA and United a fair hear- 
ing and were not of such a nature as to vitiate the 
nonstop award to American. (Op. R. pp. 35, 36; Tr. 
pp. 185, 186.) San Francisco cannot subscribe to the 
latter finding; for, as shown and admitted, there were 
no violations of the Rules. Hence, it follows that the 
Principles could not have been consciously violated. 


First: The complaint of TWA and United is that 
San Francisco violated Rule 2(a) and 2(¢) of the 
Principles of Practice in such a manner as to deprive 
them of a fair hearing and due process. 


Second: The Board and Examiner contend that 
even an attempt without accomplishment is a tech- 
nical violation of the Board’s standards of practice, 
regardless of the ambiguity, uncertainty, and common 
misunderstanding of the Principles. 

The preface of Rule 2 (Hearing Cases—Improper 
Influence) outlines the standard of ethical conduct 
for parties to cases before the Board. 


The preface provides: 

‘Tt is essential in eases to be determined after 
notice and hearing and upon a record that the 
Board’s judicial character be recognized and pro- 
tected.” 


The preamble of Rule 2 prescribes the conduct that 
must be adhered to by parties in recognition and pro- 
tection of the Board’s judicial character. The Rule 
states: “after notice and hearing and upon a record 


29 


(then). the Board’s judicial character is to be recog- 
nized and protected.” 


San’ Francisco asks the Court to recognize the 
Board’s capacities and to distinguish the prescriptions 
given to the Board under the Federal Aviation Act. 
The Board occupies a tripartite position: (a) Minis- 
terial, (b) Administrative, and (¢) Judicial 

Any infringement upon the Board’s judicial char- 
acter in contrast to the Board’s administrative char- 


acter can only be determined upon the Board’s di- 
vesture of its administrative role. The Board main- 
tained, in the instant case, its three capacities until 
January 13, 1958, when it ordered an expedited hear- 
ing on the San Francisco-New York Nonstop issue. 


(Order E-12103.) Then, by its order, the Board put 
all parties on notice that a hearing was to be held 
upon a record. Communications, conferences or other 
ex parte activities prior to the Board’s Order E-12103 
had nothing to do with the recognition and protection 
of the Board’s judicial character under Rule 2 of the 
Principles. 

There could be no infringement upon the Board’s 
judicial character until it decided a hearing was 
necessary to determine the need for three carrier non- 
stop service between San Francisco and New York. 


From June 26, 1957, when the Board denied Amer- 
ican’s motion, Order E-11493, until January 13, 1958, 
by Order E-12103 when the Board upon its own initia- 
tive activated the San Franciseo-New York Nonstop 
proceeding, a vacuum existed between the Board’s ad- 
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ministrative and judicial character. Up to the time 
the Board issued its order (notice) that a hearing was 
to be held it functioned in its administrative capacity. 
San Francisco’s activities and communications to 
the Board prior to the notice of hearing on January 
13, 1958, were not directed to the Board’s judicial 
character as distinguished from its administrative 
character. San Francisco only sought a hearing on its 
needs for a third competitive nonstop carrier to New 
York. Such a request for a hearing is directed to 
the Board’s administrative, rather than its judicial 
character. TWA concedes that, “if the Board should 
have on its own motion set down a hearing on the 
question of a third New York-San Francisco carrier, 
San Francisco would have urged it be granted.” 
(TWA Brief, p. 24.) Parenthetically, San Francisco 
urged the need for a third carrier service to New 
York from the institution of the Denver case in 1953. 
The Board did administratively order an investigation 
of the need for a third carrier service between San 
Francisco and New York, Order E-11493 and did on 
its own administrative motion, Order E-12103, order 
a hearing on the merits of the need for third carrier 
service. 
“Tn relation to the functions of Securities & Ex- 
change Commission (CAB), it is said a ‘hearing’ 
presupposes a formal proceeding on notice, with 
adversary parties, with issues on which evidence 
may be adduced by both parties and in which all 
have a right to be heard. On the other hand, 
‘an investigation’ is conducted in order to deter- 
mine whether the facts justify a determination 
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by the Commission to hold a ‘hearing’ or to bring 
suit for injunctive relief. The investigation 
makes no determination or decision between the 
parties, for there are no parties.”’ 


See anno: 85 L.ed. 559, 561, citing Re Securities 
and Exchange Commission, 84 Fed. 2d 36 (2d Cir. 
1936). See also: Bowles v. Baer, 142 Fed. 2d. 787 (7th 
Cir. 1944). 

After the Board set a judicial hearing there is no 
evidence, except Mayor Christopher’s procedural in- 
quiry of June 23, 1958, that San Francisco in any 
manner violated any ethical standard of conduct pre- 
scribed by Rule 2. 

San Francisco submits the Board’s judicial integ- 
rity was at all times respected when the hearing was 
ordered on the merits of the need for third carrier 
service to New York. 


The status of the parties to the proceeding at the 
time the Board ordered a hearing is also important 
in the interpretation of Rule 2 of the Principles of 
Practice. 


The notice of hearing was January. 13, 1958. 
(Board’s Order E-12103.) As heretofore shown TWA 
and United were given ample notice of San Fran- 
cisco’s activities. TWA and United were not parties 
and as found earlier herein, they were not entitled to 
any notice until they became intervenors on May 7, 
1958. 


The hearing and record were concluded on April 
29, 1959. (Oral argument.) The Board and the Ex- 
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aminer, with the exception of Mayor Christopher’s 
telegram (procedural request), of June 23, 1958, have 
found no direct ex parte communication to the Board 
from a party to the case after January 13, 1958. (Op. 
R. p. 24; LD. p. 128.) 

The only party to this proceeding on January 13, 
1958, was ‘American. San Francisco could be con- 
sidered a party because it filed a motion on May 7, 
1957, and was entitled to a comparative hearing under 
the Ashbacker case, 326 U.S. 327 (1945). Clearly, 
Northwest, TWA, United, Oakland, and New York 
could not be considered parties until intervention was 
granted on May 7, 1958. 


Rule 2(a) provides: 


“Tt is improper that there be any private com- 
munication on the merits of the case to a member 
of the Board or its staff or to the examiner in 
the ease by any person either in private or public 
life, unless provided by law.” 


There was “‘no case” and “‘no communications on 
the merits” of the case sent prior to January 13, 1958, 
violating any Board principle. But the law, Federal 
Aviation Act, Section 401, supra, provides that any 
person ean send a ‘‘protest’’ or “‘memorandum”’ in 
support or against an application for a certificate. 
There is no time limitation in section 401. It does not 
provide that communications can only be sent to the 
Board when and after a hearing is requested, a case 
started, or at time of oral argument. The organic law 
is paramount. When the Civil Aeronautics Act of 
1938 was changed by Congress in 1958, the provisions 
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of section 401 were not changed. It is evident that 
Congress intended that anyone, at anytime, could 
communicate with the Board. Nor has the Board at- 
tempted to modify the provisions of section 401 under 
its rule-making power. 

Furthermore, all communcations from San Fran- 
cisco, its representatives and supporters were placed 
on the record or in the Board’s correspondence file. 

San Francisco never attempted any private con- 
ference or did we have private correspondence with 
any staff member. The ambiguity and uncertainty of 
the meaning of the Principles of Practice is clearly 
demonstrated by TWA and United’s interpretation 
that a conference with the Bureau was permissible 


and proper. 


The record discloses that on June 3, 1960, prior to 
this reopened proceeding, TWA, United, and the Bu- 
reau of Enforcement felt at liberty to privately cor- 
respond with one another. On June 3, 1960, TWA 
and Bureau held a private conference. (BOE-116; 
Tr. p. 2254.) From that conference, the Bureau, in 
turn, wrote both TWA and United as follows: 

““We would appreciate it if you would furnish 
this Bureau in the immediate future, in summary 
form and by category (e.g- travel agents, civic 
organizations etc.): (1) the names of witnesses 
whom United Air Lines, Inc. [TWA] considers 
necessary to be called to testify in support of the 
allegations made in its petition for reconsidera- 
tion to the Board and on appeal to the Court 
of Appeals, (2) @ synopsis of the matters about 
which such witnesses may be expected to testify, 
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and (3) a list of documents necessary to be offered 
or produced in support of the aforesaid allega- 
tions. (Please indicate whether such documents 
are in official Board records or where same may 
be found.)”? (BOE-117; Tr. p. 2254.) 


This remanded proceeding was ordered by this 
Court on May 19, 1960. The Board, pursuant to the 
remand, issued Order E-15342 reopening the proceed- 
ing under Docket 9214 et al. 

Neither the Bureau, TWA, or United served San 
Francisco with a copy of the above communication 
under Rule 8. Nor has anyone of them tried to justify 
the conference and communication under Rule 2 of 
the Principles. 

San Francisco submits TWA and United must have 


considered the Rules and Principles ambiguous and 
uncertain. Certainly, San Francisco does not, be- 
cause of the above related conduct, accuse them of 
misconduct or attempting to deprive San Francisco 
of a fair hearing and due process on the Court’s re- 
manded hearing. 


The Examiner found the Principles ambiguous and 
contradictory, and that there were differences of opin- 
ion as to the meaning of ‘“‘ex parte communication’’. 


He also found that it would be only through the me- # 


dium of a “‘technical’’ interpretation of such ambigu- — 
ous Principles that a conclusion of violation could be 
made. (1.D. pp. 134, 135, 139.) 

The Board states: 


“Thns it is clearly evident that our findings of “~~ 


violations are dependent in major part on a tech- 
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nical construction of the Principles of Practice 
so as to make then applicable to activities prior 
to the time the proceeding was set down for hear- 
ing.” (Op. B. p- 26.) 


Further, 
‘¢. . . [O]Jur findings here for the most part are 
dependent on the construction and application-of 
admittedly unclear proscriptions.”’ (Op. R. p. 27.) 


In speaking of the ambiguity of the language of the 
Principles, the Board asserts: 

‘This record provides no basis for holding that 
the contrary construction placed upon them by 
American and San Francisco’ was not arrived at 
in good faith and was not a reasonable one.” (Op. 
R. 27.) 


The record discloses that San Francisco issued one 
press release on May 9, 1957. (JA-322.) The contents 
of this release recites the action of the PUC and data 
taken from San..Francisco’s answer and motion of 
May 7, 1957. Aside from this release, San Francisco 
sent to the Board, through Mayor Christopher, news- 
paper clippings in the letters of May 23, 1957 (JA- 
254, et seq.) and May 29, 1957. (JA-290, et seq.) 

Mayor Christopher had a news-clipping service (Tr. 
p. 124), and so did the Board. (Tr. p. 1826.) Obvi- 
ously the Mayor in transmitting news clippings was 
duplicating a service rendered to the Board. 

Mayor Christopher’s news clippings of May, 1957, 
certainly had a negative effect in “‘pressuring”’ or 
“influencing”? the Board. On June 23, 1957, by Order 
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E-11493, the Board denied American’s motion to sever 
and expedite the New York nonstop portion of Docket 
5903. 


The Mayor’s clippings were for the sole purpose 
of acquainting the Board with the interest Northern 
California had in obtaining a hearing on the nonstop 
issue. 

These communications can hardly be said to have 
violated Rule 2(c) of the Principles. There was no 
case and they were not commumication on the merits. 


The Examiner found: 
“*. . . the extra-record communications (prior 
to January 13, 1958) in question were almost 
wholly directed to the question of whether there 
should be a hearing and were not prejudicial.”’ 


(LD. p. 177.) 


San Francisco submits that a fair and reasonable 
interpretation of the Principles of Practice will con- 
clude that no violations were committed in our seek- 
ing an expedited hearing on the merits of the need 
for additional nonstop service to New York. 


tt 


SAN PEANOISCO ACTED INDEPENDENTLY OF AMERICAN 
THROUGHOUT THE NEW YORK-SAN FRANCISCO NON- 
STOP PROCEEDING 

TWA and United have attempted to link San Fran- 
cisco and American in some type of joint venture or 
conspiracy to influence and pressure the Board. The 
record clearly shows that although San Francisco and 
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American discussed the nonstop issues and advised 
each other of their actions, each acted independently 
of the other. 

The Examiner, as the trier of facts in this reopened 
proceeding, has found: 

“The City flatly rejected American’s request 
that it file a motion to activate a new nonstop 
proceeding in the early months of 1957 (ID. p. 
96); The City circulated a draft resolution of its 
own to outlying municipalities in the Bay area 
(LD. p. 97); The City was handling its own case 
under the overall policy direction of the PUC and 
Mayor Christopher and under the trial direction 
of Dion Holm (then), City Attorney and Frank 
J. Needles, Deputy City Attorney (LD. p. 99); 
San Francisco made its own decisions and con- 
tacts for such support (Congressional and offi- 
cial) (ID. p. 99) ; Needles and Miller interviewed 
others (witnesses) in the Bay area... and, Miller 
made the choice of persons to testify on behalf of 
the Chamber of Commerce of San Francisco (ID. 
p. 93); Martin made it clear that we (San Fran- 
cisco) didn’t care which airline got the third non- 
stop route (I-D. p. 96) ; San Francisco already had 
communicated with the Congressmen requesting 
them to appear at oral argument (ID. p. 101); 
.. . the contents of communications and pleadings 
of San Francisco rested primarily with the City 
Attorney’s office and other City officials (1D. 
Pp. 98).” 

The fact that San Francisco and American held con- 
ferences, exchanged data and assistance does not in 
any manner reflect upon the independent judgment 
exercised by each of the parties. 
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In T.A.N. v. Pan American Airways, Order E- 
15880, October 5, 1960, where it was charged that co- 
operation was improper, James Anton, Director of 
the Bureau of Enforcement, dismissed the charge with 
Board approval, stating: 

“Tt is expected that parties who are permitted 
to intervene in a proceeding of this nature would 
coordinate their presentations in order to elimi- 
nate duplication and repetition and thereby hasten 
the Board’s processes.” 


San Francisco submits its relationship with Ameri- 
can during the course of the nonstop proceeding vio- 
lated no Rule or Principle of Practice. 


IV 


THE PAILURE OP TWA AND UNITED TO RAISE EX PARTE 
ISSUES TWO YEARS APTER THE COMMENCEMENT OF THE 
NONSTOP PROCEEDING SHOULD NOT BE EXOUSED 


TWA and United hoarded their so-called grievances 
from May 7, 1957 until September 22, 1959 (Petitions 
for Reconsideration, Board’s Order E-14412) before 
first alleging that there were violations of the Board’s 
Rules and Principles of Practice by San Francisco 
and American. That TWA and United had knowledge 
of San Francisco’s activities from the beginning and 
throughout the nonstop proceedings cannot be denied 
in the face of the record and factual data heretofore 
submitted. 

Rule 37(b) (Petition for Reconsideration—Contents 
of Petition), provides in part: 
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“If the petition is based, in whole or in: part, 
on new matter, such new matter shall beset forth, 
accompanied by a statement to the effect that 
petitioner, with due diligence could not have 
known or discovered such new matter prior to 
the date the case was submitted for decision.” 


Such was not the case with TWA and United. 
Their complaints of so-called ex parte communica- 
tions were stale. The Board recognized this fact in 
denying TWA and United’s petitions for reconsidera- 
tion of Order E-14412. It stated: 

‘Although our decision is based upon a con- 
sideration of the dual public interest in the in- 
tegrity of the administrative process and in the 
increased air service here authorized, the reason- 
ableness of our conclusion ts weighted by the 
tardy manner in which the charges were made. 
The great bulk of the communications reflecting 
the pattern of conduct to which objection is made 
were included in the Board’s public correspond- 
ence file prior to the institution of an evidentiary 
hearing and, had these allegations been heard at 
that date, any supposed prejudice could have been 
cured by appropriate Board admonition before 
the fresh start afforded by the beginning of the 
evidentiary hearing.”’ 


And further: 
‘c_ . . we can only conclude that petitioners (TWA 
and United) hoarded their grievances until after 
the decision on the merits. We think that the un- 
reasonable delay is a factor to be considered in 
deciding, on reconsideration, whether to deprive 
the general public of the needed service.” (JA- 
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963, 964; see: Rule 37(b) Board’s Rules of Prac- 
tice.) 

The Courts themselves frown upon tardy claims, 
especially when complainants had ample opportunity 
to present their grievances at early stages of the pro- 
ceedings. 

See: 
Pacific Livestock v. Lewis, 241 U.S. 440 [1915] ; 
Market Street Railway Co. v. Railroad Com- 

mission, 324 U.S. 548 [1944]. 


CONCLUSION 
For the reasons hereinabove set forth, San Fran- 

cisco respectfully prays that the Orders of the Civil 
Aeronautics Board under review and that the Award 
of the Certificate of Public Convenience and Neces- 
sity issued to American Airlines be affirmed and that 
the charges made by TWA and United herein be 
dismissed. 
May 19, 1962. 

Respectfully submitted, 

Tomas M. O’ConNoR, 

City Attorney, 


Writ F. Bourne, 
Public Utilities Counsel, 


Attorneys for Intervenor 
City and County of San Francisco. 


(Appendix I Follows) 


APPENDIX I 


A: Pertinent provisions of the Federal Aviation 
Act are as follows: 

Section 401 (a-c, g) (72 Stat. 754, 49 U.S.C. §1371) : 

(a) No air carrier shall engage in air transpor- 
tation unless there is in force a certificate issued by 
the Board authorizing such air carrier to engage in 
such transportation. 


Notice of ‘Application 


(c) Upon the filing of any such application, the 
Board shall give due notice thereof to the public by 
posting a notice of such application in the office of the 


seeretary of the Board and to such other persons as 
the Board may by regulation determine. Any inter- 
ested person may file with the Board a protest or 
memorandum of opposition to or in support of the 
issuance of a certificate. Such application shall be 
set for a public hearing, and the Board shall dispose 
of such application as speedily as posible. 


Authority to Modify, Suspend or Revoke 

(g) The Board upon petition or complaint or upon 
its own initiative, after notice and hearings, may alter, 
amend, modify, or suspend any: such certificate, in 
whole or in part, if the public convenience and neces- 
sity so require, or may revoke any such. certificate, 
in whole or in part, for intentional failure to comply 
with any provision of this title or any order, rule, or 
regulation issued hereunder or any term, condition, or 
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limitation of such certificate: PROVIDED, That no 
such certificate shall be revoked unless the holder 
thereof fails to comply, within a reasonable time to 
be fixed by the Board, with an order of the Board 
commanding obedience to the provision, or to the 
order (other than an order issued in accordance with 
this proviso), rule, regulation, term, condition, or limi- 
tation found by the Board to have been violated. Any 
interested person may file with the Board a protest 
or memorandum in support of or in opposition to the 
alteration, amendment, modification, suspension, or 
revocation of the certificate. 

B. Relevant provisions of the Administrative Pro- 
cedure Act, 60 Stat. 237, 5 U.S.C. 1001, et seq., are: 


Public Information 


Sec. 3. (60 Stat. 238, 5 U.S.C. 1002.) Except to 
the extent that there is involved (1) any function of 
the United States requiring secrecy in the public in- 
terest or (2) any matter relating solely to the internal 
management of an agency— 

(a) RULES.—Every agency shall separately state 
and currently publish in the Federal Register (1) de- 
scriptions of its central and field organization includ- 
ing delegations by the agency of final authority and 
the established places at which, and methods whereby, 
the public may secure information or make submittals 
or requests; (2) statements of the general course and 
method by which its functions are channeled and 
determined, including the nature and requirements 


of all formal or informal procedures available as 
well as forms and instructions as to the seope and 
contents of all papers, reports, or examinations; and 
(8) substantive rules adopted as authorized by law 
and statements of general policy or interpretations 
formulated and adopted by the agency for the guid- 
ance of the public, but not rules addressed to and 
served upon named persons in accordance with law. 
No person shall in any manner be required to resort 
to organization or procedure not so published. 
2 2 La 2 

C. The Principles of Practice. of the Civil Aero- 

nautics Board (14 C.F.R. 300, et seq.), are: 


300.0 APPLICABILITY OF PART. 


The principles of practice set out herein to the ex- 
tent applicable shall govern the relationships between 
the Board, its staff, and all other persons. 


3002 HEARING CASES—IMPROPER INFLU- 
ENCE. 


Tt is essential in cases to be determined after notice 
and hearing and upon a record that the Board’s ju- 
dicial character be recognized and protected. In such 
cases— 

(a) It is improper that there be any private 
communication on the merits of the case to a 
member of the Board or its staff or to the ex- 
aminer in the case by any person, either in 
private or public life, unless provided for by 
law. 
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-~(¢e) It is improper that there be any effort by any 
person interested in the case to sway. the judg- 
ment or the Board by attempting to bring pres- 
sure or influence to bear upon the members of 
the Board or its staff, or that such person’ or 
any member of the Board’s staff, directly or 
indirectly, give statements to the press or radio, 
by paid advertisements or otherwise, designed 
to influence the Board’s judgment in the case. 


D. Relevant provisions of the Rules of Practice 
in Economic Proceedings of the Civil Aeronautics 
Board (14 C.F-R. 302, et seq.), are: 


* * * 2 


§302.8(2) The parties. ‘Answers, petitions, mo- 


tions, briefs, exceptions, notices, or any other docu- 
ments filed by any party or other person with the 
Board or an Examiner shall be served by the person 
filing such document upon all parties to the proceed- 
ing in which it is filed, and proof of service shall ac- 
eompany the document when it is tendered for filing. 


§302.14 Participation in hearings by persons not 
parties, Any person, including any state, political di- 
vision thereof, state aviation commission, or other 
public body, may appear at any hearing, other than in 
an enforcement proceeding, and present any evidence 
which is relevant to the issues. With the consent of 
the Examiner or the Board, if the hearing is held 
by the Board, such person mey also cross-examine 
witnesses directly. Such persons may also present to 
both the Examiner and the Board a written statement 
on the issues involved in the proceeding. Such state- 
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ment shall conform to the requirements of these rules 
as to form, content, service, and time of filing of briefs 
to the Examiner and the Board. In addition, a repre- 
sentative of any department, agency or branch of the 
Federal Government or of any state government (in- 
eluding a state aviation commission) may appear and 
present oral argument in any proceeding in which 
argument has been assigned. 
2 s 2 * 

§302.15(d) Effect of granting intervention. A 
person permitted to intervene in a proceeding thereby 
becomes a party to the proceeding. However, inter- 
ventions provided for in this section are for adminis- 
trative purposes only, and no decision granting leave 
to intervene shall be deemed to constitute an expres- 


sion by the Board that the intervening party has such 
a substantial interest in the order that is to be entered 
in the proceeding as will entitle it to judicial review 
of such order. 


* * * * 


§302.18 Motions—(a) Generally. An application 
to the Board or an Examiner for an order or ruling 
not otherwise specifically provided for in this part 
shall be by motion. After the assignment of an 
Examiner to a proceeding, and prior to his recom- 
mended decision, or the expiration of the period 
within which exceptions to his initial decision may be 
filed, or the certification of the record to the Board, 
all motions shall be addressed to the Examiner. At 
all other times motions shall be addressed to the 
Board. All motions shall be made at an appropriate 
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time depending upon the nature thereof and the relief 
requested. therein. 


(b) Form and contents. Unless made during a 
hearing, motions shall be made in writing in conform- 
ity with §§ 302.3 and 302.4, shall state with particu- 
larity the grounds therefor and the relief or order 
sought, and shall be accompanied by any affidavits or 
other evidence desired to be relied upon. Motions 
made during hearings, answers thereto, and rulings 
thereon, may be made orally on the record unless the 
Examiner directs otherwise. 

(c) Answers to motions. Within seven (7) days 
after a motion is filed, or such other period as the 
Board or Examiner may fix, any party to the proceed- 


ing may file an answer in support of or in opposition 
to the motion, accompanied by such affidavits or other 
evidence as it desires to rely upon. 


* * * * 


§302.37(b) Contents of petition. A petition for 
reconsideration, rehearing, or reargument shall state, 
briefly and specifically, the matters of record alleged 
to have been erroneously decided, the ground relied 
upon, and the relief sought. If the petition is based, 
in whole or in part, on allegations as to the conse- 
quences which would result from the Board’s order, 
the basis of such allegations shall be set forth. If 
the petition is based, in whole or in part, on new 
matter, such new matter shall be set forth, accom- 
panied by a statement to the effect that petitioner, 
with due diligence, could not have known or discovered 
such new matter prior to the date the case was sub- 
mitted for decision. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Whether the decision of the Civil Aeronautics Board 
to authorize American Airlines, Inc., to omit intermediate 
_ stops on its San Francisco-New York air service should be 
set aside because American sought expressions of support 
from interested persons and groups for a proposal that the 
| GAB institute a case to consider the grant of such 
| authority and did not advise such persons and groups that 
_ they could express their support only in accordance with 
the formal procedures of the CAB, or because American 
sought newspaper publicity concerning the proposal that 
such a case be instituted in order, among other things, to 
encourage such support? 


2. Whether such decision should be set aside because 
' American issued conventional press ‘‘handouts” during 
| the pendency of such case on occasions such as the filing 
of exhibits or the convening of a session of the hearing? 


‘3. Whether such decision should be set aside because in 
| @ few instances American’s salesmen asked customers, if 
| interested in the nonstop matter, to express that interest 
' to their Congressmen in order to encourage such Congress- 
men to exercise their privilege to appear at the oral 
argument in the case? 
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ON PETITIONS FOR REVIEW OF ORDERS OF THE 
CIVIL AEEONAUTICS BOAED 


BRIEF FOR INTERVENOR AMERICAN AIRLINES, INC. 


By its opinion and order dated May 19, 1960, this Court 
remanded to the respondent Civil Aeronautics Board the 
San Francisco-New York Nonstop Service Case with 
instructions to hold a ‘“‘hearing to determine, with all 
convenient speed, the relevant facts on the question of 
whether the Board’s rules were so violated as to require 
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a setting aside of the [Board’s] order’’ authorizing the 
intervenor American Airlines, Inc., to operate nonstop air 
service between San Francisco and New York. The Court 
retained jurisdiction pending receipt of the CAB’s findings 
and final report. 


The final report of the CAB was rendered on Feb- 
ruary 15, 1962.2 In it the CAB unanimously concluded that 
its Rules of Practice were not violated at all and that 
such violations of its Principles of Practice as were found 
were not prejudicial and did not deny a fair hearing to 
any party or otherwise vitiate the proceeding, and were 
so technical and minor as not to warrant setting aside the 
route award to American. The case is now before the 
Court on the amended petitions of United Air Lines, Inc., 
and Trans World Airlines, Inc. the air carriers that 
compete with American in the San Francisco-New York 
market, challenging the CAB’s conclusions. 


COUNTERSTATEMENT OF THE CASE 


The petitioners’ treatment of the facts revealed upon 
the remand is so conclusory and colored as to necessitate 
a rather full counterstatement. 


Summary 


The record on remand was developed almost wholly by 
the CAB’s Bureau of Enforcement, the CAB’s staff unit 
especially skilled in and equipped for investigation and 
prosecution. With close collaboration by the two peti- 
tioners, the Bureau made exhaustive searches of Amer- 
ican’s files and elaborate field inquiries not only of officials 


17r. 10275 et seq. The CAB’s final report, or Opinion on Remand, is cited 
hereinafter as ‘‘Op. on Remand, p. ...., Tr. ....’’ The portions of the 
Teg, SES STE ee eee oe 
appendix to its report are cited as ‘‘Op. on Remand, App., p. . 
These and other references to ‘‘Tr. ....’’ are to the certified record in this 
Court. References to ‘‘J.A. ....’’ are to the Joint Appendix of the orig- 
ina] review proceedings. 
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and employees of the intervenor City of San Francisco 
and other civic bodies and of American but among the 
general citizenry in the areas involved. Moreover, the 
Bureau was a vigorous prosecutor—it was certainly not 
an ‘‘impartial observer,’’ as Trans World describes it. 
(Trans World Br., p. 34). The transcript of hearing on 
remand will show that both in selection of witnesses and 
in the thrust of examination and cross-examination the 
Bureau left almost entirely to the City of San Francisco 
and American the burden of bringing out matters 
favorable to their positions. We point this out not in 
complaint but to emphasize that the Court’s direction that 
there be a hearing was most fully complied with and that 
every conceivable stone was turned over and a microscopic 
examination made of what was disclosed. 


A very able hearing examiner and a Board that has 
become intimately familiar over the years with problems 
of the kind here in question have agreed that nothing done 


by the City or American differed in any important 
particular from what has been done by cities and carriers 
for years. in cases like this—done openly, honestly and 
publicly. (Op. on Remand, App., pp. 99, 133, 139, 153, 
Tr. 10414, 10448, 10454, 10468). 


The CAB adopted the Examiner’s finding that, in its 
own communications to the CAB in the San Francisco-New 
York Nonstop Case, American ‘‘scrupulously observed the 
Board’s Rules of Practice [14 C.F.R. Pt. 302] in all 
respects...” (Jd., p. 119, Tr. 10434). 


The essential controversy was whether American and 
the City of San Francisco should have conducted them- 
selves on the assumption that the CAB’s Principles of 
Practice, 14 C.F.R. Pt. 300, contemplated that communica- 
tions to the CAB on the question of determining to 
institute a route licensing case were subject to the pro- 
cedures applicable when the question is one of deciding 
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the merits of such a case. All other questions are quite 
unsubstantial. 


On the basic question, the CAB held that its Principles 
of Practice, properly interpreted, did apply to the question 
of instituting a route licensing case, but that the reading 
of them by the City and American as not so applying was 
reasonable and in good faith. Because this was a reason- 
able reading, and because the violations found were 
“‘dependent in major part on a technical construction of 
the Principles of Practice so as to make them applicable 
to activities prior to the time the proceeding was set down 
for hearing”’ (Op. on Remand, p. 26, Tr. 10300), the CAB 
determined that the proceeding that resulted in the grant 
of San Francisco-New York nonstop authority to American 
was not vitiated and the route award should not be set 
aside. It was held, further, that in the circumstances of 
the case even if ‘‘a comparative demerit’? were accorded 
American on account of its questioned conduct, its selection 


in preference to the other competing applicant, Northwest 
Airlines, Inc., would still be dictated by the applicable 
public interest criteria. This latter conclusion was not 
off-hand but was reached after full, adversary argument. 
Northwest participated in the reopened proceeding and 
strongly argued that American should receive ‘fa com- 
parative demerit”’ on the issue of selection of carrier. 


We shall divide our Counterstatement of the Case into 
two parts—first, dealing with the period prior to the setting 
of the Nonstop Case for hearing; and, second, dealing with 
the period thereafter. 


A. THE PERIOD BEFORE THE CASE WAS PENDING. 


1. THE PROCEDURAL HISTORY OF THE INSTITUTION OF THE 
NONSTOP CASE. 


The Nonstop Case has significant roots in the years pre- 
ceding January 1958 when it was instituted. 


Prior to 1956 American was permitted to serve San 
Francisco only on flights making stops at Tulsa, Dallas or 
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points west thereof. As aircraft developed greater range 
and speed, this restriction increasingly impaired Ameri- 
can’s ability to compete with United and Trans World for 
traffic between points east and north of Tulsa, on the one 
hand, and the San Francisco Bay Area on the other. 
United, which dominated San Francisco’s air service, had 
served that city without restriction from the early days of 
air transportation. Trans World had had unrestricted 
nonstop rights between San Francisco and points to the 
east for many years. 


The competitive situation at San Francisco was quite 


different from that at Los Angeles. There all three 
carriers had long had unrestricted rights to the east. 


In January 1953 American filed an application to remove 
the restriction on its service to San Francisco. It was 
assigned Docket No. 5903. It remained dormant until 1958. 


However, in 1953 the CAB activated the Denver Service 


Case, Docket No. 1841, involving transcontinental service 
via Denver and embracing many applications of a number 
of carriers covering service over a vast area of the country. 
In that case the CAB included another application of 
American which sought authority, among other things, to 
operate nonstop to San Francisco from Chicago and from 
points on American’s route east of Chicago. The Denver 
Case was decided in late 1955. 22 C.A.B. 1178. While 
American was authorized to operate nonstop from Chicago 
its request to nonstop from points east of Chicago was 
denied. Thus San Francisco remained dependent upon 
only two transcontinental carriers, United and Trans 
World, with nonstop rights to eastern points. 


On May 3, 1957, American filed a motion requesting the 
CAB to sever out of its old application in Docket No. 
5903 the single issue of San Franciseo-New York nonstop 
authority and to set that issue for immediate hearing. 
(J.A. 4-20). The City of San Francisco, the Port of New 
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York Authority and the Port of Oakland supported that 
motion, without, however, expressing any view that 
American should be the carrier selected to provide the 
service. (J.A. 21-22, 43-46; Tr. 40-41). United and Trans 
World opposed the proposal. (J.A. 26-41, 47-72). 


On June 26, 1957, the CAB denied the motion. At the 
same time it directed its staff to study the problem and 
report to it by December 1, 1957, on the question of the 
need for a nonstop proceeding. (J.A. 90-91). 


The CAB thereafter sent ‘‘a top-level analyst of its 
Bureau of Air Operations to San Francisco to make a 
study of the public interest in an early hearing on the 
nonstop issue.’? (Op. on Remand, App., p. 48, n. 35, Tr. 
10363). This study included interviews with persons in 
the community. (Id., p. 133, Tr. 10448). The staff study 
‘was completed late in 1957; it was an internal staff study, 
not made available to persons outside the CAB. (Jd., p. 48, 
n. 35, Tr. 10363). 


On January 13, 1958, the CAB entered an order setting 
“for expedited hearing’? the San Francisco-New York 
nonstop issue, severing that single issue out of American’s 
old Docket No. 5903 and opening a new docket limited to 
that issue, which was assigned Docket No. 9214. (J.A. 
97-100). The CAB found that there was warrant for an 
early hearing on that issue and that such a case would 
afford an opportunity to investigate for the first time ‘‘the 
imminent impact of the operation of jet aircraft in a 
market of the size and importance of that involved here.’’ 
(J.A. 98). United and Trans World asked the CAB to 
reconsider this order (J.A. 411-38), but on April 9, 1958, 
reconsideration was denied in an order reiterating the 
need for prompt consideration of the needs of the San 
Francisco-New York service and of ‘‘the imminent 
impact’? of prospective jet operations. (J.A. 439-46). 
The CAB was at pains, however, to point out that it was 
not deciding whether there was a need for additional non- 
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stop service but only that there should be a hearing on 
that question. To attempt to decide the questions relating 
to need for the service ‘‘at this time would be improper, 
since those questions can be answered only after evi- 
dentiary hearings in which all interested persons are 
allowed to participate and on the basis of the evidence 
adduced at those hearings.’’ (J.A. 441). 


Neither United nor Trans World nor anyone else had 
ever filed a petition to intervene in the old Docket No. 5903 
prior to the CAB’s order of January 13, 1958. 


Trans World filed a petition to intervene in the new 
Docket No. 9214 on January 27, 1958. United filed a 
similar petition on April 10, 1958. (Op. on Remand, p. 24, 
n. 59, Tr. 10298). In due course these petitions were 
granted. (J.A. 451). Thus for the first time United and 
Trans World became parties and so became entitled under 
the CAB’s Rules of Practice to receive service of docu- 
ments filed with the CAB? 


A prehearing conference was held on April 29, 1958. 
(J.A. 447). Immediately prior thereto Northwest filed an 
application for a New York-San Francisco nonstop service. 
(Op. on Remand, p. 24, n. 59, Tr. 10298). (Northwest had 
a transcontinental route from New York to Seattle not 
serving San Francisco.) It requested that its application 
be consolidated into the proceeding and this request was 
granted. (J.A. 458-59). 


It should be emphasized that the CAB’s order of 
January 13, 1958, actually provided for the institution of 
an entirely new proceeding. It was not even the setting 
of a pending application for hearing save in the most 
technical sense. 

2Rule 8(a)(2) of the CAB’s Rules of Practice requires service on all 
parties to a proceeding. 14 CFR. § 302.8(a) (2). One becomes a party by 
being named as such by the CAB, by having his own application consolidated 
into the proceeding or by intervening pursuant to Rule 15, 14 CFR. § 302.15. 
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American’s application in Docket No. 5903, dormant 
since January 1953, sought removal of the San Francisco 
restriction affecting service between San Francisco and all 
points east and north of Tulsa on American’s extensive 
route system. While, of course, service between San 
Francisco and New York was implicit in this, the applica- 
tion was really one for improved service authority between 
San Francisco and the entire eastern area of the country. 
But American’s proposal in May 1957 had been that a 
quite different case be instituted, directed specifically and 
solely to the San Francisco-New York service. What the 
CAB did in its January 1958 order was to set up, on its 
own initiative, after its study of the situation and in the 
light of impending jet developments, an inquiry into that 
single issue. In no true sense, therefore, was there a 
*‘pending’’ San Francisco-New York case until that order 
was entered. 


2. Acrivrrms or AMERICAN, THE CrTy or SAN FRANCISCO AND 


OTHERS PRIOR TO INSTITUTION OF THE NONSTOP CASE. 

American endeavored to make its motion for an 
expeditious hearing widely known in the San Francisco 
Bay Area by furnishing copies thereof to newsmen and 
interested citizens and groups. It sought support for the 
position taken by the City respecting the proposal, which 
was that the nonstop issue should be heard promptly but 
with no view expressed on the issue of carrier selection. 


The City’s position had been determined by its Public 
Utilities Commission, which, after a public hearing in 
which United and Trans World appeared in opposition 
(Tr. 5920-21, 7380), had adopted a resolution to be trans- 
mitted to the CAB and its Congressmen. (Tr. 9009). The 
City sent copies of the resolution to other government 
bodies in the Bay Area. (Tr. 7479-80). 


The Chamber of Commerce of San Francisco, after 
hearing representatives of United, Trans World and 
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American, among others, decided to support the City. 
(Tr. 5927-29, 7283-84). It sent a letter to this effect to 
the CAB and its Congressmen, as was its regular practice. 
(J.A. 208, 226; Tr. 7283-84). 


American undertook to ask other chambers of commerce 
in the area to take similar action. (Tr. 5813-18, 5850-54). 
It drafted a resolution expressing support of the City’s 
position (Tr. 7541-42) and had its sales representatives 
in the various surrounding localities ask chambers to 
adopt such a resolution and send it to the CAB and their 
Congressmen. (The salesmen in one local office may have 
asked two or three travel agents in their zone to com- 
municate their support of the proposal for a hearing to 
the CAB or their Congressmen [see Op. on Remand, App., 
pp. 33-36, Tr. 10348-51]; if so this was done without the 
knowledge of the American representative having charge 
of this effort [Tr. 6210-11].) 


A number of the other government bodies and chambers 
in the area did take the requested action. (E.g., J.A. 23-25, 
41-43, 72-74, 79-90, 102, 105-6, 200-1, 225, 227, 312-17). 
Many of them sent their resolutions to the Mayor of San 
Francisco instead of directly to the CAB. 


The Mayor wrote five letters to the CAB, three of them 
transmitting such resolutions and numerous newspaper 
clippings of both an editorial and a news nature. (J.A. 
75-77, 110, 229-41, 254-70, 290-304). He sent copies of one 
of these letters (dated May 29, 1957) to United and Trans 
World. (J.A. 75-77). It referred to ‘‘the documents 
already forwarded to you from citizens, municipalities and 
civic organizations from Northern California . . .”’ and 
stated that the Mayor was attaching a “‘list of these 
citizens, municipalities and civic organizations.”? (The 
list is at J.A. 77). 

The Governor of California also wrote the CAB. 
(J.A. 221). This was reported in the press. (J.A. 300-1). 
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Actually the whole ‘‘campaign’? was extensively pub- 
licized in the press for there was widespread interest. 
(Op. on Remand, App., p. 44, Tr. 10359). 


American advised Congressmen from the New York 
area of its motion and of the City’s action. (Tr. 5617-22, 
5626, 5631, 5640-41, 5643, 5661-63). It did not request 
them to do anything but, if they asked whether they could 
do anything, they were told by American’s representative 
that it would be appropriate to write a letter to the CAB. 
(Tr. 5619-20, 5622-24). 


Several Congressmen did write the CAB in support of 
the proposal that there be a hearing on the San Francisco- 
New York issue. (E.g., J.A. 277, 288, 329-30, 340-41, 342, 
346, 348-49, 351, 355, 357-58, 363, 365, 367, 372, 373). 


All these miscellaneous commumications, in accordance 
with long established CAB procedure, were placed in the 
public correspondence file in Docket No. 5903. This file was 
open to the public. 

All this had oceurred before the CAB denied American’s 
motion in late June 1957. 


The very large majority of the communcations alleged 
to be ex parte occurred during this period. 


Thereafter and until January 1958, when the CAB 
ordered the new docket instituted and provided that there 
would be a hearing on the San Francisco-New York non- 
stop issue, a few additional communications were received 
by the CAB. Most of them were from Congressmen from 
the Bay Area expressing continued interest and the hope 
that the CAB would grant the requested hearing. (Op. on 
Remand, App., pp. 49-50, Tr. 10364-65). Of course all 
these communications also went into the public correspond- 
ence file. 


In the course of their effort to encourage support neither 
American nor the City advised other persons that their 
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resolutions and letters could be filed with the CAB only 
pursuant to the CAB rules for formal proceedings. As 
American’s witnesses testified candidly in the remanded 
proceeding, it was their understanding that those rules 
did not apply to communications of this nature before any 
case had been set for hearing. (Op. on Remand, pp. 26-27, 
Tr. 10300-1; id., App., pp. 126-27, Tr. 10441-42; Tr. 5679-81, 
6135-36, 6476-77, 7708). 


The only other event of significance during this period* 
is the conference of December 2, 1957, that representatives 
of the City held with the CAB. (The details summarized 
below are set out in Op. on Remand, App., pp. 55-58, 
Tr. 10370-73.) 


The CAB had long had the practice of conferring with 
cities on their aviation problems, A transcript of such a 
conference would be taken, and it would be made available 
to interested carriers on request. 


3 While not material, we should note a mistake made by the CAB at p. 18, 
n. 37, of its Opinion on Remand, Tr. 10292. The petitioners have laid great 
stress on a news item in the San Francisco press reporting on a luncheon 
addressed by Mr. C. R. Smith, President of American, in November 1957; in 
this item it was stated that, in connection with the nonstop matter, Mr. Smith 
had said that ‘‘you have to keep hammering . . . if you want to get any- 
where.’’ (Op. on Remand, App., p. 54, Tr. 10369). The CAB opinion’s 
footnote states that this was said ‘‘at a luncheon to which members of the 
press and others were invited.’’ This is inaccurate; the evidence is per- 
fectly clear. There was a luncheon attended by a number of San Francisco’s 
leading citizens, including some newspaper publishers (not reporters), which 
was identical with luncheons that Mr. Smith and other officials of American 
were holding in key cities all around American’s system at that time. The 
purpose of all those meetings was to acquaint each of the cities with the 
imminent revolutionary developments in jet transportation, the progress in 
the manufacture of the jets, the time when they would be placed in service, 
the kind of transportation they would provide, and so on. Mr. Smith’s 
remarks at the luncheon dealt solely with that subject and did not even men- 
tion the nonstop matter. After the luncheon, in an informal conversation, 
someone asked Mr. Smith about the nonstop hearing that the City had been 
secking and it was to this question that Mr. Smith in reply said something 
along the lines of the statement later appearing in the press, (Tr. 5826-30, 
5837, 5841-43, 7704-6). 
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In November of 1957 the City of Orlando and the City 
of Houston each had such a conference with the CAB, in 
which each city urged that the CAB set for hearing a 
Southern Transcontinental Route Case involving a number 
of pending route applications. American knew that these 
conferences were scheduled and suggested to the City of 
San Francisco that it might seek a similar conference with 
the CAB. (Tr. 6184). 


The City determined to do so. It sent its regular legis- 
lative representative in Sacramento to Washington to 
discuss the matter with its Congressmen and designated 
two representatives to attend such a conference if one were 
granted. Through its Congressmen the request for the 
conference was made and it was held on December 2. That 
it was to be held was publicized in the San Francisco press 
in advance, and it was announced also in the trade press. 
United and Trans World secured transcripts of the con- 
ference subsequently in the usual way. The transcript 
ran to 17 pages. (J.A. 973-86). 


At the outset of this conference the Chairman of the CAB 
severely reprimanded one of the City’s representatives 
for a remark made by him, and reported in the press, at 
a public hearing before the Board of Supervisors when 
authorization had been sought to arrange for the con- 
ference. His statement was to the effect that the CAB 
had to be ‘‘pressured.’”? The City representative 
apologized for the remark and acknowledged that it 
reflected a very poor choice of words in response to hostile 
questioning. He explained that what he had meant to 
say was that, in seeking a hearing, the City should rely 
on all legitimate channels, which included its Congress- 
men, in presenting its request. He offered to and did 
issue a statement, which was published in the San 
Francisco press, correcting his previous statement; he 
worked this out with one of his Senators immediately after 
the conference with the CAB. 
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When the petitioners first raised the question of alleged 
ex parte communications—in petitions for reconsideration 
to the CAB after they had lost the Nonstop Case—they 
sought to give the impression that they had not known of 
these communications until just before filing their peti- 
tions. One thing overwhelmingly established on the 
remand is that they were fully on notice of them from the 
outset and had actual direct knowledge of most of them— 
in addition to the fact that they were all placed in the 
public correspondence file of the pertinent docket, a well- 
known public repository for communications of this nature. 
(Op. on Remand, App., pp. 22-23, 45, 46, 132, 150, Tr. 
10337-38, 10360, 10361, 10447, 10465). 


United and Trans World knew of the San Francisco 
Public Utilities Commission resolution and indeed appeared 
at the public hearing in opposition to it. (Supra, p. 8; 
Op. on Remand, App., pp. 22-23, Tr. 10337-38). That 
resolution announced that it was to be sent to the CAB and 
to Congressmen and other interested persons. (Tr. 9009). 
United and Trans World participated in opposition to the 
position taken by the San Francisco Chamber of Commerce 
and received copies of its letter to the CAB and to 
Congressmen. (Op. on Remand, App. pp. 27-28, Tr. 10342-, 
43; Tr. 7339-40, 9096-97). United was very highly placed 
in the governing body of San Francisco’s Downtown 
Association and of course knew of its transmittal to the 
CAB and its Congressmen. (Id., pp. 31-33, Tr. 10346-48; 
Tr. 7191). These carriers also received copies of or were 
otherwise informed of a number of other such communica- 
tions. (J.A. 75-77, 296; Tr. 7685). The Mayor’s letter 
of May 29, 1957 (J.A. 75-77), of which copies went to 
United and Trans World, actually provided them with a 
list of the municipal bodies, organizations and individuals 
who had sent communications. Finally, the press was 
reporting the whole matter (Op. on Remand, App., p. 46, 
Tr. 10361) ; certainly there was no secret about the interest 
of the members of Congress. 


14 


In short, in none of this effort was there anything con- 
cealed or private. On the contrary it was a well-known, 
openly conducted civic effort—and United and Trans 
World were not only fully aware of it but were actually 
participating in it as opponents in various civic forums. 


B. THE PERIOD WHILE THE CASE WAS PENDING. 


From the time the CAB instituted the Nonstop Case by 
its order of January 1958 American regarded the matter 
as in a new posture, and its senior executive having 
responsibility for the case specifically cautioned its people 
to take care that the CAB’s procedural rules and 
principles were adhered to. (Tr. 7708). 


There is not the slightest evidence that American sought 
any communications to the CAB except in accordance with 
the established formal channels. 


The public correspondence file for the period from 


January 1958 to the end of the case contains a substantial 
number of pages, but a very large fraction thereof is com- 
posed of written statements and letters sent by Congress- 
men in lieu of their appearance at oral argument to the 
CAB, which was held in April 1959. (Op. on Remand, 
App., pp. 61-62, 75-76, Tr. 10376-77, 10390-91). United 
makes no complaint as to these communications in lieu 
of oral argument (United Br., p. 8, n. °) and Trans World 
now complains not of such communications but of certain 
activities of American in connection with asking the 
Congressmen to interest themselves in the oral argument 
(Trans World Br., p. 21). We will deal with that matter 
later. 


United and Trans World do complain, however, of some 
of the communications, other than those sent in lieu of a 
personal appearance at the oral argument, that were sent 
during this period. United says there were fifteen and 
Trans World says there were twelve objectionable com- 


15 


munications.* (United Br., p. 8; Trans World Br., p. 21). 
Neither petitioner cites to the record in such a way as to 
make it possible to identify what it is complaining about. 
The fact is that the communications other than those in 
lieu of an appearance at oral argument were the normal 
status inquiries, inquiries or complaints about delay, non- 
committal transmittals and so on.® There is not a shred 
of evidence that American had anything to do with them. 


4Trans World says that all the communications of which it complains were 
from Congressmen, but United may include in its group of 15 communications 
a telegram from the Mayor of San Francisco to the Board dated June 23, 
1958, which was not served on other parties. (J.A. 114). San Francisco 
became a party to the case on May 7, 1958 (J.A. 451), and this is the only 
ex parte communication by a party at any time during the proceeding. The 
telegram was placed in the public correspondence file. The Examiner found 
the telegram unobjectionable because it dealt solely with a matter of pro- 
cedure. (Op. on Remand, App., pp. 113-14, Tr. 10428-29). The CAB dis- 
agreed but did not regard the telegram as significant. (Op. on Remand, pp. 
21-22, Tr. 10295-96). This is quite understandable, since the Mayor merely 
said that an order putting over the hearings at which carrier witnesses would 
be heard until September ‘‘appears to nullify expedited hearings.’’ He 


requested, alternatively, that the hearings start July 15 and be concluded in 
July, or that if they started July 30, as then scheduled, they continue without 
interruption to a conclusion. © 


5 United merely refers to the four pages of the Examiner’s Initial Decision 
on which he lists and describes all communications in the public correspondence 
file dated after the case was instituted. (Op. on Remand, App., pp. 61-62, 
75-76, Tr. 10376-77, 10390-91). The listing at the latter two pages is devoted 
almost exclusively to Congressional statements in lieu of oral argument, of 
which United does not complain. Trans World cites to the entire public cor- 
respondence file in Docket No. 9214, although its complaint is restricted to a 
limited number of unspecified letters from Congressmen. Possibly one can 
get a hint of what Trans World may be driving at elsewhere in its brief, 
where it refers to a list of 25 (actually 24) communications it previously 
filed in this Court and gives a footnote citation to them. (Br., p. 15, n.*). 
Of the 24 communications, 15 are dated prior to January 13, 1958. Of the 
remaining nine, five are statements in lieu of oral argument, of which Trans 
World no longer complains, and the remaining four (not 12)—all from Con- 
gressmen—are inquiries or complaints about delay (J.A. 123, 132, 137, 139). 
The petitioners’ treatment of this matter is typical of the broad-brush, 
epithetical way—featuring frequent reiteration of the phrase ‘‘ex parte’’— 
in which they have dealt with the facts of record throughout the proceeding, 
with what seems a studied failure to cite the record on specific points, 

If the Court wishes to examine the communications, the Findings and Con- 
clusions Proposed by American Airlines, Inc., filed with the Examiner and 
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As for American’s press activities during this period, 
they were no different from normal press activities. They 
consisted of the issuance of memoranda to editors or press 
releases on four occasions: (1) when the exhibits in the 
case were filed; (2) when a session of the evidentiary 
hearing was about to be held in San Francisco; (3) when 
a session of the evidentiary hearing was about to be held 
in Washington; and (4) when the briefs to the Board were 
filed. (Op. on Remand, App., pp. 62-63, Tr. 10377-78; 
Tr. 9069). Every one of these “‘handouts’’—issued by 
its local public relations man in San Francisco—was 
simply the conversion into more convenient form of the 
material in the exhibits and briefs for the use of news- 
papermen and the provision of certain conventional in- 
formation, such as the history of the case, the hearing 
dates, the nature of witnesses to be heard and the posi- 
tions of the parties. 


Otherwise there were only two episodes relating to the 
press that need any reference. 


The Initial Decision mistakenly stated that officials of 
American made elaborate plans to secure the impact on 
the CAB of favorable publicity when the initial decision 
in the Nonstop Case was issued. As the CAB points out 
in its opinion, there was only one American official in- 
volved. (Op. on Remand, p. 5, n. 10, Tr. 10279). The 
evidence shows that what happened was this—and only 
this: 

An official of American, whose experience with American 
had been limited to dealing with Congressional matters, 
had been promoted to head American’s Washington office. 


tt 
dated November 21, 1960, will be found useful. Appendix A of that docu- 
ment (Tr. 9418-22) is a complete summary of the entire correspondence file, 
with appropriate references. Page 5 of that Appendix (Tr. 9422) gives a 
listing and brief description of all the communications after January 13, 1958. 

Also of possible use to the Court would be Appendix B of that document 
(Tr. 9423-24), which in two pages gives a complete calendar and chronology 
of the Nonstop Case. 
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He was still new in his job as the time approached when 
he thought that an initial decision im the Nonstop Case 
would probably be issued. (Tr. 5565-66, 5672). There was 
to be a staff meeting in New York, and he sent to the 
secretary of the meeting a memorandum suggesting a 
number of items to go on the agenda. One item he sug- 
gested was securing publicity favorable to American on 
the initial decision in a way to assure that the ‘‘full impact 
of the publicity should go to the CAB . . .”? (Tr. 8914). 
But there is not the slightest evidence that the item was 
included on the agenda; the evidence is to the contrary. 
(Tr. 5669). And the fact is that there was no such publicity 
effort. 


The second episode has to do with one of American’s 
local officials on the West Coast. 


There had been exceedingly great interest on the part 
of the City of San Francisco in a conclusion of the Nonstop 


Case by the end of 1958 because jet service was to be 
inaugurated by American late that year or early in 1959. 
This service would have an immediate, dramatic effect on 
the attractiveness of nonstop transcontinental service and 
on the long rivalry between Los Angeles and San Francisco 
for the routing of transcontinental traffic. 


The CAB’s order of January 1958 called for an 
expedited, prompt hearing. But no preharing conference 
was held until April 29, 1958. Only then were procedural 
dates set. These dates called for all exhibits to be filed 
by June 30, 1958, with the evidentiary hearing to be held 
in July. (J.A. 450). Adherence to this schedule would 
have just about provided the minimum time necessary for 
a final decision by the end of the year. 


However, United, Trans World and the CAB staff 
requested postponement of the exhibit dates. The City 
and American opposed. A postponement was granted 
(J.A. 460) which in turn necessitated a postponement of 
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the evidentiary hearing such that it could not possibly 
be concluded until after the CAB’s August recess (Tr. 
718, 719), thus finally eliminating all possibility of having 
a decision in the case in time to catch up with the in- 
auguration of jet service. 


At this time, in June 1958, American’s West Coast 
regional official was engaged in a program of get-togethers 
with leading citizens in the Bay Area to improve Amer- 
ican’s traffic position, which was then very weak. (Tr. 
6573, 6611-12). He had a luncheon for this purpose with 
several persons in San Francisco, which by coincidence 
was on the day that the announcement of the postponement 
of the hearing was received. (Tr. 6612). Guests at this 
luncheon happened to include two newspapermen and the 
City Attorney. The latter brought to the luncheon the 
news of the postponement. This news was very dis- 
appointing to those at the luncheon table. (Ibid.) Shortly 
thereafter editorials appeared in two newspapers that were 


highly critical of the CAB’s delays. (Tr. 8988-89). 


Later, American’s regional official sent copies of the 
editorials to an American official in New York enclosed 
with a memorandum reporting on the luncheon and the 
state of his efforts to increase American’s acquaintance 
in the Bay Area. In referring to the newspaper editorials 
he deseribed them as a ‘‘direct consequence of the con- 
versation at the luncheon.”? (Tr. 8987). This, however, 
meant only that’ it was at the luncheon that the news of 
the postponement had been received. The editorials were 
not based on anything said by American officials at the 
luncheon, they were not suggested by American, and, 
indeed, American had nothing to do with them. The 
evidence is undisputed. (Tr. 6612-13). 


We turn finally to Trans World’s complaint that 
American improperly indirectly solicited Congressmen to 
appear at the oral argument. (Trans World Br., p. 21). 
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Until a recent change in its rules, the CAB had always 
permitted Congressmen to appear at oral argument and 
make statements. This is a practice that has by no means 
been confined to the CAB; for example, the ICC permits 
it. Hearings on H.R. 14 before the House Committee on 
Interstate and Foreign Commerce, 87th Cong., 1st Sess. 65 
(1961). The practice was upheld in Eastern Air Lines v. 
CAB, 271 F. 2d 752, 760 (2d Cir. 1959). The CAB in 
this case has reaffirmed the propriety of the practice as 
of the time of the case. (Op. on Remand, p. 19, Tr. 10293). 


In this connection the CAB always permitted Congress- 
men to submit written statements or letters in lieu of an 
oral appearance. (Jd., App., p. 79, Tr. 10394). This was 
to serve the convenience of Congressmen who might have 
had conflicting engagements on the Hill or might have been 
out of town, ill, ete. This, too, has been held by the CAB 
in this case to be proper (id., p. 19, Tr. 10293), and neither 
petitioner challenges the practice. 


The result of this practice was that cities and carriers 
kept Congressmen informed of cases of interest and as 
oral argument time approached suggested to them and 
sometimes urged that they appear or send a written state- 
ment. (Id., App., p. 77, Tr. 10392). In the Eastern Air 
Lines case, it was contended by one of the petitioners that 
such solicitation was improper, but the contention was 
rejected, and no complaint is made about the practice itself 
in this case. 

Trans World, however, urges that American ‘‘over- 
stepped the bounds of propriety’? in its solicitation 
because it asked some of its customers in the New York 
area to write their Congressmen in support of American. 
Trans World’s point is not clear, but the facts are. 


In one of the Congressional offices it had once been 
suggested to an American representative that it would help 
a Congressman to decide whether to appear at such an 


20 


argument if he knew whether there was interest in 2 
pending case in his home community. (Tr. 5661, 5729-33). 
American’s representative passed this suggestion on to one 
of American’s officials in New York. He, in turn, tele- 
phoned one of ‘American’s sales officials suggesting the 
possibility that American’s sales representatives in the 
New York area, in their regular calls on their larger users 
of air transportation, might inquire whether there was 
interest in the nonstop question and, if so, suggest to the 
customer that he communicate with his Congressman 
asking that he appear at the oral argument. (Op. on 
Remand, App., p. 77, Tr. 10392; Tr. 6400-5). 


The CAB’s Bureau questioned all the American person- 
nel involved in this matter very critically and thoroughly ; 
what happened is perfectly clear. (Tr. 6091-6132, 6228-7, 3). 
The sales official to whom this suggestion had been made 
passed it along to his subordinates, who transmitted it to 
some of their sales representatives ; but, in carrying out the 
suggestion, some of the salesmen apparently merely 
suggested that if a customer were interested he might 
‘write his Congressman’’—without specifying the matter 
of oral argument. 


Seemingly a few customers did so—principally travel 
agents. In five cases the Congressmen simply forwarded 
the very brief telegram or letter on to the CAB with a 
transmittal slip or other noncommittal message. (J.A. 
141-42, 146-49, 191-92). They were placed in the public 
correspondence file. 


Conclusion 


The petitioners seek to foster the impression that this 
ease was accompanied by a barrage of ex parte com- 
munications from start to finish. Such an impression, as 
we have shown, is @ gross distortion. Any so-called 
‘barrage’ was confined to the May-June 1957 period, at 
the end of which the CAB denied the request for a hearing. 
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After that time the communications were a thin trickle— 
to borrow the Examiner’s words (Op. on Remand, App., 
p. 151, Tr. 10466)—and, it is fair to say, 2 much thinner 
trickle than in the normal case of excited public interest. 
Nor can the petitioners point to a syllable of evidence that 
American sought to foster even a drop of that trickle 
(other than the concededly proper Congressional state- 
ments in lieu of argument) after a case was pending. 


There is no evidence whatever of any significant com- 
munication to the CAB of any kind that did not go into the 
public correspondence file, which is included in this record.® 


There is not the slightest basis for the innuendo the 
petitioners have persisted in repeating that the press of 
San Francisco was conducting a steady campaign of 
villification of the CAB, fostered by American. Not only 
is there a complete want of evidence of any fostering by 
American, but there is no evidence whatever of any such 


6 At one point in these proceedings Trans World made a half-hearted con- 
tention that the public correspondence file did not disclose all the communi- 
cations because in some instances the file showed that a communication had 
been returned to the sender. No effort was made by Trans World or anyone 
else to prove that any such communications were of any significance. And 
‘American’s brief to the Examiner fully disposed of Trans World’s contention. 
(Findings and Conclusions Proposed by American Airlines, Inc., Nov. 21, 1960, 
p. 8, n. 1, Tr, 9347-48). In this Court Trans World no longer pursues that 
contention but shifts to another one, ic., that five letters to people in San 
Francisco from their Congressmen show that there had been Congressional 
<<gontacts’? with the CAB that were not reflected in the public correspondence 
file. (See Trans World Br., p. 16). These polite letters to constituents all 
were written during May and June 1957. We can only ask the Court to 
read the actual letters—the citations are given in Trans World’s brief— 
instead of the carefully excised partial quotations given by Trans World 
It will be seen that this hearsay ‘‘evidence’’ reflects nothing whatever except 
the normal status inquiries that are completely harmless, that go from Capitol 
Hill to all the administrative agencies in a constant flow, and that bars against 
ex parte communications always except. It is no wonder that neither Trans 
World nor anyone else sought to secure evidence of what those ‘‘contacts’’ 
were. The record abundantly sustains the Examiner’s finding, with which the 
CAB agreed, that there were no ‘‘significant communications to the Board 
which were not duly filed in the public correspondence dockets of the nonstop 
proceeding.’’ (Op. on Remand, App., p. 124, Tr. 10439). 
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campaign. The isolated episode in June 1958, supra, p. 18, 
and one other single editorial outburst when, in late 
January 1959, Los Angeles received jet nonstop service 
to New York before San Francisco did (no doubt construed 
to be a monotonous repetition of San Francisco’s historic 
subordination to Los Angeles) (Tr. 9095) are the only 
instances shown in the record of any such press criticism 
as the petitioners imply but nowhere prove. And in 
neither instance is there any showing that either American 
or the City was in any degree responsible. 


Finally it should be emphasized that this record demon- 
strates beyond question that there was no secret passing 
of evidence to the CAB—as there was to the FCC in some 
of the FCC influence cases. Nor was there any furtive or 
clandestine contact or attempted contact, direct or indirect. 


STATUTES AND REGULATIONS INVOLVED 


Pertinent provisions of the Federal Aviation Act of 1958 
and of the Civil Aeronautics Board’s Regulations are set 
out in an appendix to this brief. 


SUMMARY OF ARGUMENT 
I 


The petitioners had a fair hearing and were not denied 
due process. The petitioners’ suggestion that the CAB 
was prejudiced by communications it received prior to the 
institution of the San Francisco-New York Nonstop Case 
urging a prompt hearing in the matter is without merit. 
The CAB based its decision on the record made in open 
hearing. Moreover, an administrative agency does not 
deny due process even if it has reached conclusions before 
@ case is heard—as the CAB expressly disclaimed doing 
here—if thereafter it affords a full hearing in which its 
conclusions are re-examined. Such a hearing was afforded 
here. 
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The intervenors American and the City of San Francisco 
were fully warranted in reading the CAB’s Principles of 
Practice as not being applicable before an air carrier 
certificate or certificate amendment application has been 
set for hearing. 


This is indicated by the informality of the CAB’s 
dealing with the matter of the order in which the numerous 
certificate and certificate amendment applications received 
by the CAB are to be heard. The CAB receives written 
and oral representations as to air service needs and some- 
times, as it did in this case, has its staff study such needs 
before determining whether to institute a route case in 
which carriers’ applications or portions thereof will be 
heard. 


Until a notice of prehearing conference or order 
instituting a route case is issued, an application for a 
certificate or amendment of a certificate is an inchoate 
item. It is impossible to tell when such an application 
will be heard, if at all, or in what form it will be prosecuted, 
until a route proceeding is thus instituted. In no real 
sense does the mere filing of an application begin a 
proceeding. 


Pending legislation, reflecting the views of the congres- 
sional committee perhaps the most knowledgeable in 
regulatory matters, legal scholars, the bar and representa- 
tives of the agencies themselves, confirms this realistic 
view; it would forbid ex parte communications only after 
a proceeding to be decided upon a record has been noticed 
for hearing. 


The CAB in this case has construed its Principles of 
Practice as applying to the period before a hearing was 
ordered, but it has recognized that American’s and San 
Francisco’s contrary reading was reasonable. The CAB’s 
own ex post facto interpretation of its rules is dubious 
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and is difficult, if not impossible, to square with the 
statutory right of any interested person to file a memo- 
randum in support of a certificate or a certificate amend- 
ment application—a right the exercise of which the CAB 
had not sought to regulate. 


The great bulk of the so-called ex parte communications 
to which petitioners point were sent during the period 
before the Nonstop Case had become a reality and were 
directed to the matter of an expeditious hearing. The 
activities of American and San Francisco that helped 
produce these communications were carried on in complete 
good faith and had in them nothing of the clandestine; 
instead wide publicity was sought. 


In light of the foregoing considerations the CAB was 
eminently correct in concluding that there should be no 
sanction upon American for the technical violations it 
found. 


m 


American’s publicity and public relations program in 
connection with the Nonstop Case, found objectionable 
by the CAB in light of its Principles of Practice, though 
not so seriously as to require any action against American, 
was in fact eminently proper. 


Before the case was instituted, American, on the view 
of the applicability of the CAB’s procedural rules it 
reasonably took, sought broad community and civic 
support and to this end naturally attempted to enlist the 
aid of the press. The San Francisco Bay Area news- 
papers were deeply interested in the matter in any event, 
and the nonstop issue gave American an opportunity to 
become better and more favorably known in the Bay Area, 
where it then was in the shadow of its much stronger rival, 
United. 
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After the case was instituted, American issued just two 
press relases and two memoranda to editors digesting 
material submitted in the case that was of public record 
in any event, merely for the convenience of the press and 
to meet the constant requests of newsmen whose editors 
were interested in detailed coverage of the case. 


Neither American nor San Francisco was shown to be 


responsible for criticism of the CAB that appeared in the 
press, the volume of which in any case has been grossly 


exaggerated. 


IV 


Other questioned activities of American after the case 
was instituted, other than the press activities heretofore 
described, were quite properly dismissed by the CAB as 
inconsequential. 


V 


The CAB has decided that the nonstop service of 
American in the San Francisco-New York market is needed. 
Should this Court be of the view that further proceedings 
before the CAB are necessary, it should not—and 
certainly not on the basis of the meager statistics supplied 
in United’s brief—order that service terminated pending 
the conclusion of any further proceedings that are held. 


ARGUMENT 


I. THE PETITIONERS WERE NOT DENIED DUE PROCESS 
OF LAW 

Each of the petitioners makes an argument, cast in terms 
of denial of due process of law, that it did not receive a 
fair hearing. 

It seems to be suggested by the petitioners that the CAB 
was prejudiced against them by the communications it 
had received prior to January 1958 in support of the 
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proposal that there be a hearing, and that this prejudice 
carried over to blind the CAB in its decision more than 
a year and a half later on the merits of the case made on 
the hearing record. (Trans World Br., pp. 25-26). But 
judges often issue show cause orders on the basis of 
ex parte presentations, and due process is not denied 
when the ultimate decision is reached after a full hearing. 
And the Supreme Court has long since rejected the argu- 
ment that due process is denied by an administrative 
agency because it has investigated a matter and even 
reached a conclusion before it holds a hearing; if it affords 
a full and honest hearing and re-examines its @ priori 
conclusions due process is afforded. FTC v. Cement 
Institute, 333 U.S. 683, 700-3 (1948) ; United States v. 
Morgan, 313 U.S. 409, 420-21 (1941).” 


Here, as we have seen, the CAB was careful at the very 
outset to make it clear that its ultimate decision could not 
be based upon its prior exposure to the matter but would 
be based entirely upon what interested parties brought for- 
ward at the later hearing. (Supra, pp. 6-7). And after the 
conclusion of the hearing the CAB twice emphasized that 
its members were not prejudiced and that its jadgment 
was based solely on the hearing record. (J.A. 945-46, 964; 
Op. on Remand, p. 29, Tr. 10303). 


Nor is there in this case any showing of the situation 
in Sangamon Valley Television Corp. v. United States, 106 
U.S. App. D.C. 30, 269 F. 2d 221 (1959), and U.S. App. 


1 Cf. Phillips v. SEC, 153 F.2d 27, 32 (2a Cir. 1946), cert. denied, 328 US. 
860 (1946) (ex parte discussion leading to development of an agency view on 
a key issue prior to hearing held not to vitiate subsequent decision after full 
hearing); In re American & Foreign Power Co., 80 F. Supp. 514, 525 (D. 
Me. 1948). It is of interest that the late Judge Frank, when he was SEC 

the development of quite extensive pre-case 
not only was 


Attorney General’s Committee on 
on H.R. 14 before House Committee on Interstate and Foreign Commerce, 
87th Cong., 1st Sess. 103, n. 1 (1961). 
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D.C. , 294 F. 2d 742 (1961), where, after the only 
process afforded interested parties for submitting per- 
tinent factual evidence, one of the parties, in addition to 
various other shenanigans, submitted to FCC members 
most important and decisive factual matter in secret. In 
this case not only does it affirmatively appear that the 
CAB based its decision solely on the record made in open 
hearing, but the petitioners have pointed to nothing in the 
so-called ex parte submissions that was of any significance 
to the decisive issues in the case or that was not ex- 
haustively examined at the hearing. 


IT. THE INTERVENORS WERE NOT CULPABLE IN ACTING ON 
THE ASSUMPTION THAT THE CAB’S FORMAL PROCE- 
DURES WERE NOT APPLICABLE TO THE PRE-CASE STAGE 


The CAB, in its November 1959 opinion on reconsidera- 
tion in the Nonstop Case, construed its formal procedures 
as applicable to communications with it on the question 
whether a case should be set for hearing. (J.A. 951). No 


such interpretation had ever before been rendered. And, 
as the CAB has held in its opinion on the remand, the 
contrary interpretation adhered to by the intervenors in 
1957 was a reasonable reading, in good faith, of its Rules 
and Principles of Practice as they were then worded. 
(Op. on Remand, p. 27, Tr. 10301). 


The reasonableness of the intervenors’ reading is con- 
firmed by the way the CAB, under the statute, had always 
dealt with the matter of activating a route case. Ever 
since its creation two decades earlier, it had dealt with this 
matter in the following wholly informal manner: 


Under Section 401 of the Federal Aviation Act 
certificates authorizing the provision of common-carrier 
air service are issued upon application and after notice 
and hearing. Amendments to existing certificates may be 
made on petition or complaint or on the Board’s own 
initiative, again after notice and hearing. The statute 
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permits the CAB by regulation to require certificate 
applications to be served upon interested persons and to 
determine to what persons it will give notice of the filing 
of applications, but no implementing regulations are in 
effect.2 Notice to the public is effected by posting a copy 
of a certificate application in the CAB’s office pursuant to 
Section 401(¢) of the Act, and the CAB publishes a weekly 
summary of applications, petitions, complaints and the 
like, including certificate and certificate amendment 
applications, that have been filed with it, to which interested 
persons subscribe. (Op. on Remand, p. 4, n. 8, Tr. 10278). 


Section 401(c), relating to certificate applications, 
provides that ‘‘any interested person may file with the 
Board a protest or memorandum of opposition to or in 
support of the issuance of a certificate.’’ Section 401(g), 
relating to certificate amendments, provides that ‘“‘any 
interested person may file with the Board a protest or 
memorandum in support of or in opposition to’’ the 
amendment of a certificate. When this case arose the 
CAB had not adopted any regulations purporting to govern 
the exercise of this statutory right to file a protest or 
memorandum. (Op. on Remand, App., pp. 105-11, Tr. 
10420-26). 


Since there is a practical limit to the namber of cases 
the CAB can hear, but no limit to the number of applica- 
tions that can be filed, there is always a huge backlog of 
scores of certificate applications and certificate amend- 
ment applications that have not been set for hearing. 


Upon filing, an application receives an individual docket 
number. Though at the time this case arose the CAB 
theoretically made some effort to set applications for 
hearing in a sequence determined by date of filing, in 


8 The absence of implementing regulations is no oversight. The fact is 
that in its very early days the CAB did require service of applications, but 
this requirement was dropped because it was both impractical and quite useless. 
(Op. on Remand, p. 4, n. 8, Tr. 10278). 
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practice, as the CAB has pointed out, the ‘‘priority-of- 
filing policy seldom has a chance to operate,’’ and most 
applications have been set for hearing according to con- 
siderations having nothing to do with the date of filing.’ 
(J.A. 802-3). 


At the time of this case there was no established pro- 
cedure for determining what application should be set for 
hearing at a particular time. The CAB’s staff would study 
the needs of communities and of areas, formally or in- 
formally, and discuss the matter with the CAB. Carriers 
would discuss the problem with the CAB and the staff. 
Cities would communicate with the CAB on the subject by 
letter or orally. Not infrequently the CAB would hold a 
conference with civic representatives concerning their 
needs and thereafter make available a transcript of such 
conference to any interested carrier. Sometimes a city 
or a carrier would seek to focus attention on a problem 
by filing a motion with the CAB requesting that a par- 


ticular proposal be set for hearing. State officials and 
Congressmen often urged action by the CAB, both in oral 
and in written communications. Members of the public 
would often write to the CAB concerning their interest in 
air services. 


When the CAB determines to give attention to a par- 
ticular application or group of applications, or to the needs 
of a particular city or area without regard to particular 
applications, often a notice of prehearing conference is 
issued specifying the matters to be considered. At other 
times the CAB issues a formal order setting a case for 
hearing with a tentative statement as to the geographical 
boundaries of the case and the services to be considered. 
This also is followed by a prehearing conference. 


9 Recently the CAB, recognizing that the exceptions had swallowed the 
theoretical rule, has proposed to amend its regulations to provide for dis- 
missal of stale certificate applications and to state standards for determining 
priorities of hearing that have nothing to do with priority of filing. 26 Fed. 
Reg. 11841 (1961). 


30 


In both cases, carriers desiring to have applications 
included in the proceeding which have not been covered in 
the notice are supposed to file such applications, with 
motions to consolidate, or, if they already have applications 
on file, to file motions to consolidate, at or before the 
prehearing conference. 


The prehearing conference is conducted by a hearing 
examiner. He canvasses the positions of the parties as to 
the desired scope of the proceeding, taking the CAB’s notice 
of the conference or its initial order as a baseline. The 
matter is then referred by the examiner to the CAB, which 
studies the question further and finally issues a consoli- 
dation order specifying what applications are to be heard, 
what interventions are permitted and what the scope of 
the case will be. After the consolidation order is issued, 
there occur the regular procedural steps in the case: 
advance exchange of exhibits, advance exchange of rebuttal 
exhibits, advance exchange of written testimony, evidentiary 
hearing and so on. 


The important thing is that until the notice of prehearing 
conference, or the order initiating the case, an application 
for a certificate or for an amendment of a certificate is at 
most an inchoate item. In fact, many and probably most 
applications are never heard by the CAB in the form in 
which they are filed. As proceedings are activated, portions 
of or issues in applications will be ‘‘severed out’? and given 
a new docket number by the CAB in order to comport with 
some proceeding fashioned by the CAB which does not fit 
the original application at all. Indeed, today when there 
is such a severance the rest of the original application is 
dismissed. 14 C.F.R. § 302.12(d). 


Consequently when an application is filed no one can 
tell, even approximately, who the parties will be in any 
proceeding in which the application or some part of it is 
ultimately heard; or what the issues will be in such a pro- 
ceeding; or when a proceeding will be conducted (it may 
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be five or ten years in the future) ; or, in fact, whether there 
ever will be a proceeding involving that application. 


In no real sense, therefore, does the mere filing of an 
application begin a proceeding. (J.A. 951). It merely 
indicates that the applicant maybe will some time be seeking 
the service or some part of the service embraced in the 
application. 


The situation was aptly put by Professor William K. 
Jones very recently in his preliminary draft of report on 
Licensing of Domestic Air Transportation by the Civil 
Aeronautics Board, prepared as the Reporter for the Com- 
mittee on Licenses and Authorizations of the Administrative 
Conference of the United States, March 1962, p. 36: 


“The net result is that a proceeding is not really 
started until a notice of prehearing conference (or some 
substitute) manifests Board intention to consider par- 
ticular applications or additional air transportation 
needs between designated points. It is the Board and 


not the applicant which, in a realistic sense, controls 
the initiation of licensing proceedings.’? 


It is especially to be noted that under the CAB’s Rules 
of Practice another carrier or a city becomes a party to a 
given docket only by intervening therein. And service of 
documents in a given docket is required only on parties 
thereto. (Op. on Remand, p. 31, Tr. 10305; supra, p. 7, 
n.2). While there is nothing to prevent a person from filing 
a petition to intervene at any time after an application is 
filed, rarely is this done until the prehearing conference 
has been set. 


Actually, in the case of American’s dormant Docket No. 
5903, neither United nor Trans World—nor, indeed, anyone 
else—ever filed a petition to intervene therein, and there- 
fore neither of them ever became a party entitled to receive 
service of documents. United and Trans World filed no 
petitions to intervene until after the CAB entered its order 
setting up the new Docket No. 9214 in January 1958, 
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although they had been fully on notice of Docket No. 5903 
and of prospective activity therein at least since the spring 
of 1957 and had ‘‘direct notice of many’’ of the ex parte 
communications going to the CAB. (Op. on Remand, App., 
p. 132, Tr. 10447; see supra, p. 13). By failing even to file 
petitions to intervene United and Trans World certainly 
acquiesced in the informality of procedure. 

The permissible informality of communications with the 
CAB on the question of setting a case for hearing is con- 
clusively demonstrated by the fact that, in denying Ameri- 
can’s proposal in June 1957, the CAB, by public order, 
provided for a staff study of the question and then sent 
one of its representatives to San Francisco to communicate 
ex parte with people in the community on the subject. 
(Supra, p. 6). 


Not even now has either United or Trans World so much 
as suggested that the CAB was wrong in thus seeking 


ex parte communications. It is a strange canon of inter- 
pretation that permits the CAB to seek ex parte communi- 
cations but forbids an interested person—be he Mayor, 
city or county legislative body, Governor, Congressman, 
chamber of commerce or private carrier—from making an 
ex parte communication to the CAB on the selfsame subject, 
especially when, in the latter cases, the communication goes 
into a public correspondence file available to all the world. 


The reasonableness of the intervenors’ understanding, 
as of 1957, is further confirmed by the House Committee 
on Interstate and Foreign Commerce. That is the com- 
mittee that made the disclosures leading to the FCC ‘‘infiu- 
ence’ cases. That is the committee that was chiefly respon- 
sible for the Civil Aeronautics Act—predecessor to the 
Federal Aviation Act. That is the committee that has more 
expertise than any other legislative or judicial agency in 
the problems of administrative law generally. That is the 
committee that has been engaged for several years in an 
intensive study of administrative procedures with a special 
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staff, mobilizing to its aid legal and governmental scholars, 
the organized bar of the nation, specialized bars and agency 
representatives. That is the committee that has concen- 
trated on the problem of the ex parte communication in 
the business of the quasi-legislative and quasi-judicial agen- 
cies and has formulated, from a welter of study, experience 
and extensive hearings, a bill to deal with the subject. That 
is the committee that unanimously reported with favor a 
bill that would outlaw ex parte communications. The bill 
bears the number H.R. 14 in the current Congress. 


And that bill provides that its prohibitions will apply 
to a proceeding that is to be decided on a record before the 
CAB or one of the other principal administrative agencies 
“‘only beginning with ... the teme that such proceeding has 
been noticed for hearing’”’ unless the agency specifically 
determines that the issues in a proceeding call for earlier 
application thereof and gives notice of such determination 
“Cin the same manner that notice of hearing would be given 
....”? See H.R. 14, 87th Cong., Ist Sess. §§ 2(3), 6. (Em- 
phasis added). See explanation in H.R. Rep. No. 2070, 
86th Cong., 2d Sess. 11-12 (1960). This provision was 
written by the Committee with particular care. 


This bill—with the same provisions in its predecessor 
drafts (see, e.g., H.R. 12731, as reported by H.R. Rep. No. 
2070, 86th Cong., 2d Sess., §§ 2(3), 6)—reflects the most 
mature thinking of the legislators and the bar and the 
agencies on this important subject. To suggest that the 
prohibition of ex parte communications was intended, in 
the case of the CAB in 1957, to apply at an earlier time—or, 
more precisely, that American and the City of San Fran- 
cisco were unwarranted in their view of the requirements 
at that time—is farfetched. 


The CAB, it is true, has interpreted its requirements, 
in the course of this proceeding, as barring informal com- 
munications from the time an application is filed. But it 
has recognized that the interpretation of American and the 
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City was reasonable and in good faith. Most certainly it 
was, since, if H.R. 14 is adopted, the CAB will probably 
have to change its interpretation or the terms of its re- 
quirements so as to bring them into line with the provisions 
of that legislation, which are the same as was the inter- 
pretation of American and the City of San Francisco. In- 
deed, in its opinion the CAB admitted that the pending 
legislation reflects ‘‘markedly different views’’ from its 
interpretation. (Op. on Remand, p. 27, Tr. 10301). 


One of the leading students of administrative law also 
has very different views, as his comments on this case dis- 
close. See Gellhorn, Administrative Procedure Reform: 
Hardy Perenmial, 48 A.B.A.J. 243, 244 (1962). And Dean 
Landis, in his landmark report to the President on adminis- 
trative agencies in December 1960, in the course of which 
he had adverted to this very case, stated flatly that ‘‘only 
at the hearing stage’? are ex parte communications harmful. 
Landis, Report on Regulatory Agencies to the President- 
Elect 43 (1960), cited in Op. on Remand, p. 27, n. 67, Tr. 
10301. (Emphasis added). 


Farthermore, neither the CAB nor either of the peti- 
tioners has yet undertaken to explain how there could be 
anything wrong with the resolutions and other communica- 
tions sent to the CAB during 1957 in the light of the un- 
qualified statutory right to anyone to file ‘‘a memorandum 
in support of”? any application for a route certificate or 
certificate amendment, for which the CAB had prescribed 
no regulations or procedures. (Op. on Remand, App., pp. 
105-11, Tr. 10420-26). 


The Examiner, after a thorough examination of that 
statutory right, held flatly that it ‘contemplates a right to 
file protests or supports at any time, including the time 
prior to the setting of the case for hearing,”’ and that no 
CAB regulation limited that right or prescribed how it 
should be exercised. (Ibid., especially pp. 110-11, Tr. 10425- 
26). The CAB adopted the Examiner’s discussion and 
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conclusion. It defies common sense to suggest that the 
City of San Francisco or American was culpable for having 
solicited groups in the community and Congressmen to 
exercise their statutory right. The only way to exercise 
that right was to write a letter or send a resolution to the 
CAB that would go into the public correspondence file. 
That is exactly what persons and groups in the community 
and Congressmen did in this case—just as they have ‘‘in 
every major new route proceeding”’ as the Examiner said— 
and that is all they did. In this there was no wrong; they 
were doing nothing more than Congress gave them the 
right to do and there is not even a hint in the evidence 
that either the City or American asked them to do more. 


The extremely artificial and technical character of the 
CAB’s view that its formal requirements were applicable 
to the pre-January 1958 communications is well illuminated 
by its treatment of the December 1957 conference with the 
CAB of two representatives of the City. (See supra, pp. 


11-12). In its opinion on remand the CAB holds that since 
the conference was confined to the City’s general air trans- 
portation problems it was unobjectionable, but that the 
original intention of the City in seeking the conference, and 
of American in having suggested it, was wrong because 
the purpose had been to discuss the nonstop matter. (Op. 
on Remand, p. 16, Tr. 10290). 


The distinction drawn by the CAB is quite unrealistic. 
It recognizes that it had always held conferences with cities 
to discuss their air transportation problems. As we have 
noted, it occurred to American to suggest that the City 
have this conference because the City of Orlando and the 
City of Houston each was scheduled to have such a confer- 
ence with the CAB in November 1957. The primary pur- 
pose and thrust of these conferences, as disclosed by the 
transcripts thereof, was to urge the need for activating a 
Southern Transcontinental Route Case involving numerous 
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pending carrier route applications. Indeed, when the 
Houston conference was held, there was actually pending a 
petition by Houston to activate such a case. 


Neither the City nor American had any idea that the 
conference would be secret, nor was it. The intention to 
seek it had been abundantly publicized, and the CAB’s 
regular procedure, as everyone knew, was to have a tran- 
seript of the conference made and to make it publicly 
available. 


Further demonstrating the artificiality of the CAB’s 
view is the conference it held with the presidents of United 
and of Capital Airlines on the proposed merger of their 
carriers. A merger can be approved only after notice and 
hearing on a record. Yet the presidents of United and of 
Capital met with the CAB to discuss their merger proposal 
(not their ‘‘over-all transportation needs’’), and United’s 
president even discussed the merits. (Op. on Remand, App., 
p. 55, n. 43, Tr. 10370). A transcript was made and was 
made available to interested parties thereafter. 


That conference was held—this is worth strongest em- 
phasis—after this case had been remanded and after the 
CAB had announced, in its original opinion on reconsidera- 
tion in this case in November 1959, that its formal proce- 
dures applied to communications to the CAB before a case 
had been set for hearing. 


Yet United—which now professes to find something wrong 
in the City’s conference of December 1957 in this case 
(United Br., p. 7)—betrays no consciousness of wrong in 
its president’s having, ‘‘ex parte,’ argued the merits of 
its merger case ‘‘privately’’ in July 1960. 


Nor indeed did this Court find anything wrong in it 
when, upon challenge, it affirmed the CAB order allowing 


10 The transcripts of these conferences are available to the public in the 
CAB’s files. 
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the merger. Northwest Airlines v. CAB, U.S. App. 
DC F. 2d (Nos. 16355, e¢ al., decided Jan. 
25, 1962). One of the opponents of the merger in this Court, 
Northwest Airlines, specifically urged to this Court that 
such an ex parte conference violated the standards of judi- 
cial procedure, that making a transcript public did not 
cure the wrong, and that the ex parte presentation dealt 
not only with procedural matters but ‘‘also clear matters 
of substance,’’ which it summarized. See Reply Brief for 
Petitioner, No. 16355, pp. 9-10; Brief for Petitioner, No. 
16355, pp. 4-5, 18, 46. The CAB, in its brief to this Court, 
insisted that this argument was ‘‘specious.’’? See Brief for 
Respondent, Nos. 16355, 16356, 16396, p. 35, n. 32. Needless 
to say, Northwest’s argument did not appeal to this Court. 


Our point is this: 


(a) The CAB’s ex post facto interpretation of its 
procedures as they existed in 1957 is incorrect. 


(b) Even if that interpretation is permissible, the 
view of these procedures taken by the City and by 
American was reasonable and in good faith (with this 
the CAB fully agrees) and reflects adversely in no 
degree on either the City or on American. 


(c) With nothing secret or furtive in the parties’ 
conduct, with a full and open evidentiary hearing held 
thereafter, and with the CAB’s having recognized 
meticulously from the very outset that its decision on 
the merits would have to be based solely on that hearing 
record and argument thereon, there was violation 
neither of due process nor of propriety. 


We note, finally, that it would be most unfair and inappro- 
priate to upset the nonstop award to American on the 
basis of the CAB’s ex post facto interpretation. The very 
experience of the CAB in endeavoring to make changes 
in its rules to effectuate that interpretation shows that the 
matter is too complex to be dealt with by merely interpret- 
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ing the pre-existing Principles of Practice so as to apply 
them to the pre-case stage of a proceeding. Only by pros- 
pective rule making can those complexities be dealt with 
properly. 

When the CAB first announced its interpretation in 
denying the petitions for reconsideration in the Nonstop 
Case it recognized that it should invoke rule making to 
effectuate the procedures its interpretation required. It 
proposed rule changes. This led to extensive comments 
from interested parties with ‘‘a marked divergence of views 
as to the proper scope of any ban on ex parte communica- 
tions in Board procedures.’’ (Op. on Remand, App., p. 120, 
Tr. 10435). Then the Examiner included in his Initial 
Decision a considerable exploration of the pending pro- 
posals and pointed out what he deemed to be deficiencies 
and unsolved problems. (Op. on Remand, App., ¢.g., pp. 
111, 119-20, 129-30, Tr. 10426, 10434-35, 1044445). The 
CAB devoted a lengthy footnote to the Examiner’s com- 
ments. (Op. on Remand, p. 4, n. 8, Tr. 10278). In the 
meantime it adopted changed rules, revising its original 
proposals. And it proposed some further changes. And 
it has still others under consideration. For example, it 
still has been unable to solve the problem of service on or 
formal notice to persons who might have an ‘‘interest’’ in 
an application but who have not become parties to the 
proceeding by intervening during the pre-case period when 
the application is dormant. (Zbid.). 


In short, the CAB’s ex post facto interpretation of its 
Principles of Practice as they were previously worded 
opened up a series of problems and questions that required 
‘¢wholesale revisions,’’ as the Examiner put it, both in the 
wording and in the substance of the prior rules, and the 
end is not yet. 


Surely it would be going too far to accede to the peti- 


tioners’ plea and to penalize the City of San Francisco 
and American because they had not foreseen that rules 
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would be so interpreted as to make it mandatory that such 
extensive changes be made in them in order satisfactorily 
and fairly to effectuate that interpretation. If the CAB 
really did intend that its originally worded rules were to 
mean what the CAB, in this proceeding, has said they 
meant, that intention was most imperfectly manifested. 
The only proper way in a government of law to make that 
intent clear is by prospective interpretation or change in 
wording—not by an interpretation having grievous ex post 
facto consequences. In substance, the CAB has recom- 
mended such prospective action in its report to this Court. 
(Op. on Remand, p. 32, Tr. 10306). It is a recommendation 
founded on the CAB’s intimate familiarity with these 
matters, and this Court should permit it to follow the course 
it proposes. 


ITT. AMERICAN’S PRESS RELATIONS PROGRAM WAS 
NOT CULPABLE 


The CAB found American’s press relations program 
objectionable, under its Principles of Practice, although not 
so substantially as to require any reconsideration of its 
decision in the Nonstop Case. 


It will be observed that the CAB construes Rule 2(c) 
of its Principles of Practice to bar activities ‘‘designed to 
educe favorable action on the motion to expedite by means 
other than formal participation before the Board.’’ (Op. 
on Remand, p. 15, Tr. 10289). In other words, communica- 
tions by a party on the question of setting the case, other- 
wise than in accordance with the formal procedures, would 
violate Rule 2(a); and activities designed to secure com- 
munications by non-parties other than in accordance with 
the formal procedures violated Rule 2(c). 


American did fully publicize its May 1957 motion and 
sought favorable notice in the press. This was done for 
a variety of reasons. In the first place, American was a 
very minor factor in San Francisco’s air transportation at 
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that time and was little known in the area (Tr. 7694-95); 
it was deep in the shadow cast by United. (Tr. 7385). In 
the second place its proposal had ‘‘civic improvement and 
civie virtue and public progress and advancement written 
all over it’? and was ‘‘a heaven sent opportunity’’ for 
securing favorable publicity for American in the community: 
(Tr. 6818). In the third place the newspapers had been 
aggressively interested in the question for years and were 
insistently demanding information. (Tr. 6822). In the 
fourth place, of course, American wanted to contribute 
to the effort to muster general civic support for the position 
being taken by the City. 


Since American hoped that groups such as chambers of 
commerce would communicate to the CAB their support of 
the City’s request for a hearing, and since it did not tell 
them that they could communicate their support only 
through the CAB’s formal procedures (believing that that 
was not required prior to the instituting of the case), the 


CAB’s argument appears to be that one of American’s 
purposes in seeking publicity was to secure what the CAB 
now calls ex parte communications—in the sense that that 
would be one of the natural consequences of the publicity. 


But the CAB’s position turns, ultimately, on its view 
that the pre-January 1958 communications should have been 
confined to the formal procedures. 


Thus we are returned to the essential question that we 
have discussed in our preceding point. 


After the case was instituted by the CAB’s January 
1958 order, the record discloses absolutely nothing in rela- 
tion to press activities except for the two episodes we 
referred to in stating the case, supra, pp. 16-18—for one of 
which American had no responsibility whatever, and with 
the other of which American had not the slightest connec- 
tion—and the four press ‘‘handouts’’ we also referred to 
in our Statement, supra, p.16. (Op. on Remand, p. 26, n. 65, 
Tr. 10300). 
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Apparently it is the CAB’s view that, technically, these 
‘*handouts’’ were not permissible under the wording of Rule 
2(c) of the Principles of Practice. But these ‘‘handouts’’— 
two press releases and two memoranda to editors—were no 
more ‘‘pressuring’’ than would have been the handing out 
to newsmen of the exhibits and briefs that they summarized. 
The only difference is that they were in more convenient 
form than the original documents. (Tr. 6963-65). In 
principle they were no more objectionable than press mate- 
rials that are handed out in connection with many kinds of 
litigation, even court litigation and even by the Department 
of Justice itself. (Op. on Remand, App., pp. 40-41, Tr. 
10355-56). 


The reason for these ‘‘handouts’’—the evidence is clear 
on the point—is that the local public relations man for 
American in San Francisco was constantly badgered by 
inquiries from newsmen about the case. He issued these 
‘handouts’? on his own responsibility (Tr. 6816-17) in 


order to provide an easy means for meeting the inquiries 
with which he was constantly faced and save his time 
(Tr. 6822).4 


Tn all this there is no support for the petitioners’ insinua- 
tions that American was subjecting the CAB to blasting 
newspaper criticism. American did nothing of the sort— 
and, in fact, the amount of criticism of the CAB because of 
its alleged delays that did appear in the San Francisco press 
(for which neither American nor the City was in any way 
responsible) has been grossly exaggerated by the petition- 
ers. (Supra, pp. 21-22). 


We submit that were there to be adverse action against 
American because of its press relations as disclosed by 
this record, both before and after the activation of the 
Nonstop Case in January 1958, there would be presented 


11 There is no suggestion that the ‘‘handouts’’ were issued by American’s 
lawyers or with their knowledge. (Cf. Op. on Remand, App., pp. 68-69, 
Tr. 10383-84). 
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the most serious question under the First Amendment to 
the Constitution.” 


The CAB may well have been led into error in its discus- 
sion of impermissible press relations by its Examiner’s 
confusion between the canons of conduct applicable to an 
attorney and the standards applicable to a layman. (Op. 
on Remand, App., pp. 143-44, Tr. 10458-59). And the CAB 
recognized the difficulty of concluding as it did and con- 
fessed that ‘‘our conclusion is one on which there can be 
reasonable differences of judgment on this record, par- 
ticularly in view of the uncertainty surrounding the sub- 
ject.”” (Op. on Remand, p. 26, Tr. 10300). Furthermore, 
the CAB makes it clear that the questioned press activities 
after the case was set for hearing were most minor. (Id., 
p. 26, n. 65, Tr. 10300). And, as we have seen, the CAB 
recognizes that the reading given by both the City and 
American to its Principles insofar as the period prior to 
the setting of the case for hearing was concerned was both 


reasonable and in good faith. (Id., p. 27, Tr. 10301). 


In any case, therefore, the CAB’s conclusion that no 
adverse consequences should be visited on American is 
proper. Hence it is unnecessary to pass on the grave 
Constitutional question that otherwise would be presented. 


TV. APART FROM ITS PRESS RELATIONS AMERICAN’S AC- 
TIVITIES AFTER THE CASE WAS ACTIVATED WERE NOT 
CULPABLE 


The only impropriety found in American’s conduct after 
the case was activated, apart from the press activities we 
have just discussed, was recognized by the CAB to have 
been quite minor. (Op. on Remand, p. 25, Tr. 10299). There 
were just two incidents. These two incidents were ‘‘at least 

13 Bridges v. California, 314 U.S. 252 (1941) ; Smotherman v. United States, 
186 F.2d 676 (10th Cir. 1950). See also Oraig v. Harney, 331 U.S. 367 
(1947); Pennekamp v. Florida, 328 U.S. 331 (1946). For a more extended 
discussion, see Brief of American Airlines, Inc. to the Civil Aeronautics 
Board, April 18, 1961, on the remand in this case, pp. 24-32. (Tr. 9973-81). 
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three contacts with travel agents, which do not appear to 
have been clearly restricted to the then wholly proper action 
of soliciting support for Congressional appearances at oral 
argument,’’ and ‘‘at least one Congressional contact which 
was evidently not limited to solicitation for oral argument.” 
(Op. on Remand, p. 14, Tr. 10288; see also id, p. 25, 
Tr. 10299). 


In making this finding the opinion, by footnotes, cites 
the evidence upon which it is based. (Id., p. 14, nn. 28, 29, 
Tr. 10288). 


Examination of this evidence shows why the CAB ex- 
pressed its finding somewhat uncertainly. In the case of 
the travel agents’ contacts, when American was seeking 
to encourage Congressional appearances at oral argument, 
the wrong, if any, occurred in American’s lowest echelons 
and certainly was innocent as well as harmless. (Supra, 
pp. 19-20). As to the single Congressional contact referred 
to by the CAB, the finding is based upon an affidavit by a 
Trans World employee that he was told in one Congres- 
sional office that an unidentified American employee had 
drafted a letter that the Congressman was to send to the 
CAB. (Tr. 9219). This was one of the letters sent in lieu 
of oral argument. (J.A. 170-71). The CAB does not 
specify what was wrong—but the matter is so minor that 
it is quite unsubstantial, as well as exceedingly vague, and 
the cited evidence does not sustain the finding made. 


Apart from the foregoing, the only specific charge made 
by either of the petitioners is Trans World’s contention 
that American was culpable for having asked customers to 
encourage their Congressmen to appear at oral argument. 
(Supra, pp..18-19). Trans World charges that this was an 
effort of American ‘‘to deliberately mislead Congressmen 
by creating a false impression of wide-spread public sup- 
port ....” (Trans World Br., p. 21). Trans World’s 
charge is made up out of whole cloth. In the first place 
American’s solicitation was neither high pressure nor 
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extensive; in the second place it sought nothing except an 
expression to the Congressman of interest where there was 
interest; and in the third place there was nothing in the 
least deceitful. Trans World cites no evidence to the 
contrary. And not only the CAB in this case but also the 
Court of Appeals for the Second Circuit in Eastern Air 
Lines v. CAB, 271 F. 2d 752 (2d Cir. 1959), firmly rejected 
an argument that carrier solicitation of Congressmen to 
appear at oral argument is wrong. The complaint rejected 
by the court in th: _ zstern Air Limes case included indirect 
as well as direct carrier solicitation. See Brief of Capitol 
Airways, Inc., p. 22, in that case.” 


V. WERE THE COURT TO DISAPPROVE THE CAB’S DISPOSI- 
TION OF THIS CASE IT SHOULD NOT DIRECT THAT THE 
NONSTOP SERVICE OF AMERICAN BE DISCONTINUED 


United submits a short affidavit with the suggestion that, 
if the award to American is rescinded, its service should 


be terminated at once because for the year ending in 
January 1962 United and Trans World had a large number 
of empty nonstop seats between San Francisco and New 
York, and, it is said, would fully meet the future needs of 
the public in their own nonstop services. 


This Court should not be injected into any such question. 
United is playing a tired tune—one that it has played with 
many variants for years. The evidence in the Nonstop Case 
and the CAB’s original opinions in that case show that this 
old tane is hardly enough to satisfy the public’s need. 


18 The CAB has recently adopted a rule limiting appearances at oral argu- 
ment to regular representatives of the parties. When the CAB Chairman 
explained this to the House Committee on Interstate and Foreign Commerce 
at its hearings on H.R. 14, it evoked a storm of protest from members of the 
Committee that ran throughout the remainder of their hearings. It is evident 
that important members of Congress sincerely believe that a prohibition of 
the time honored practice of their appearing at oral argument is an infringe- 
ment of the Constitutional rights of the Congress. Hearings on H.R. 14 
before the House Committee on Interstate and Foreign Commerce, 87th 
Cong., 1st Sess. 33-38, 40-43, 71, 88, 92-97, 99-101, 182 (1961). 
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Trans World, United’s historically compliant competitor 
in the San Francisco service, and United itself had a long 
history of rationing the San Francisco traveling public with 
niggardly and grudging service until American’s proposed 
service became a real threat to their complacency. (See, 
€.g., J-A. 796-99). This Court should not, on the basis of 
a two-page summary affidavit with fragmentary statistics, 
attempt to decide how the public needs are to be met. If 
there are to be still further proceedings in this matter the 
question of continuing the existing service should be left 
for determination by the CAB. 


CONCLUSION 


The CAB and its staff had an enormous burden on the 
remand because of the shot-gun nature of the charges made 
by the petitioners. The diligence and thoroughness with 
which they conducted the proceeding on remand are demon- 
strated by the meticulousness with which the record was 


made up, including even the most innocuous and perfunc- 
tory of Congressmen’s letters to constituents. (Supra, 
p. 21, n. 6). And the scrutiny of that record was critical 
toa fault. Dlustrative is the CAB’s conclusion that a brief 
telegram to the CAB from the Mayor of San Francisco in 
June 1958 (which went into the public correspondence file) 
urging that the hearings not be delayed as had been ordered 
was not purely procedural, as the Examiner had found, 
but touched on the merits, presumably because the telegram 
included a sentence saying that the City should receive 
jet service by the end of 1958. (Supra, p. 15, n. 4). 


Despite this extraordinary thoroughness and critical 
examination, there is not the remotest suggestion of any 
clandestine, back-door approach or attempted approach. 
Indeed it seems that the principal complaint of the peti- 
tioners is that the conduct of the City and of American was 
too public. 

‘We urge that the CAB has displayed keenest alertness 
to the need to protect the integrity of its processes, 80 
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keen, indeed, that it adopted an interpretation of its rules 
far more strict in its required formality of procedure than 
had ever been thought appropriate and, in the light of the 
pertinent statutory provisions and two decades of experi- 
ence, at best barely defensible. Its very alertness should 
be an assurance to the Court that its proposed ultimate 
disposition of this case is the reasonable and just one. 


Respectfully submitted, 


Howarp C. Wesrwoop 
Wurm H. Arex 
Covington & Burling 
701 Union Trust Building 
Washington 5, D. C. 


Attorneys for Intervenor 
American Airlines, Inc. 


May 1962 
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APPENDIX 


Section 401 of the Federal Aviation Act, 72 Stat. 754, 
49 U.S.C. § 1371, provides in pertinent part: 


“¢(a) No air carrier shall engage in any air trans- 
portation unless there is in force a certificate issued 
by the Board authorizing such air carrier to engage in 
such transportation. 


‘¢(b) Application for a certificate shall be made in 
writing to the Board and shall be so verified, shall be in 
such form and contain such information, and shall be 
accompanied by such proof of service upon such inter- 
ested persons, as the Board shall by regulation require. 


“¢(¢) Upon the filing of any such application, the 
Board shall give due notice thereof to the public by 
posting a notice of such application in the office of 
the secretary of the Board and to such other persons as 
the Board may by regulation determine. Any inter- 
ested person may file with the Board a protest or 
memorandum of opposition to or in support of the 
issuance of a certificate. Such application shall be 
set for a public hearing, and the Board shall dispose 
of such application as speedily as possible. 


“<(g) The Board upon petition or complaint or upon 
its own initiative, after notice and hearings, may alter, 
amend, modify, or suspend any such certificate, in 
whole or in part, if the public convenience and necessity 
so require,... Any interested person may file with 
the Board a protest or memorandum in support of or 
in opposition to the alteration, amendment, modifica- 
tion, suspension, or revocation of the certificate.”’ 


Rule 2 of the Civil Aeronautics Board’s Principles of 
Practice, 14 C.F.R. § 300.2, in pertinent part provided at 
the time the Nonstop Case was heard: 


‘“‘ Hearing Cases—Improper Influence. It is essential 
in cases to be determined after notice and hearing and 
upon a record that the Board’s judicial character be 
recognized and protected. In such cases— 
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‘¢(a) It is improper that there be any private com- 
munication on the merits of the case to a member of 
the Board or its staff or to the examiner in the case by 
any person, either in private or public life, unless pro- 
vided for by law. 

s * 

“¢(e) It is improper that there be any effort by any 
person interested in the case to sway the judgment of 
the Board by attempting to bring pressure or influence 
to bear upon the members of the Board or its staff, or 
that such person or any member of the Board’s staff, 
directly or indirectly, give statements to the press or 
radio, by paid advertisements or otherwise, designed 
to influence the Board’s judgment in the case.”’ 


Rule 8 of the Civil Aeronautics Board’s Rules of Practice, 
14 CFR. § 302.8, in pertinent part provided at the time the 
Nonstop Case was heard: 


“Service of documents—(a) Who makes service— 
e s * 


“¢(2) The parties. Answers, petitions, motions, 


briefs, exceptions, notices, or any other documents filed 
by any party or other person with the Board or an 
examiner shall be served by the person filing such 
document upon all parties to the proceeding in which 
it is filed, and proof of service shall accompany the 
document when it is tendered for filing.’ 


Bule 15 of the Civil Aeronautics Board’s Rules of Prac- 
tice in pertinent part provided at the time the Nonstop Case 
was heard: 


“cc 


“<(¢) Petition to intervene—(1) Contents. Any per- 
son desiring to intervene in a proceeding shall file a 
petition in conformity with this part setting forth the 
facts and reasons why he thinks he should be permitted 
to intervene. ... 

‘©(2) Time for filing. Unless otherwise ordered by 
the Board, any petition for leave to intervene shall he 
filed within the botawwing time limits: 

e 
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(ii) In all other proceedings, including mail rate 
is) ings where no show cause order is issued, the 
petition shall be filed with the Board prior to the first 
prehearing conference, or, in the event that no such 
conference is to be held, not later than fifteen (15) 
days prior to the hearing. 

e s s 


**(d) Effect of granting intervention. A person per- 
mitted to intervene in a proceeding thereby 
a party to the proceeding. However, interventions 
provided for in this section are for administrative pur- 
poses only, and no decision granting leave to intervene 
shall be deemed to constitute an expression by the 
Board that the intervening party has such a substantial 
interest in the order that is to be entered in the pro- 
may as will entitle it to judicial review of such 
order.”’ 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

1. Whether the receipt by the Civil Aeronautics 
Board of written communications from Congressmen, 
state and civic officials and members of the public 
denied petitioners a fair hearing, or due process of law, 
when such communications were placed in the Board’s 
public correspondence file for the case below and either: 


(a) Were sent to the Board prior to the activation 
of the case urging only that a hearing be held; or 

(b) Were sent after the start of the case and related 
only to procedural matters; or 

(ec) Were sent after the start of the case by Con- 


gressmen transmitting without comment on the merits 
letters received from constituents; or 


(d) Were sent by Congressmen and a state official 
at or near the time of oral argument in lieu of the 
oral argument permitted the senders by the Board’s 
Rules of Practice. 


2. Whether petitioners were denied a fair hearing, 
or due process of law, by a conference held by the Civil 
Aeronautics Board with representatives of the City 
of San Francisco to discuss the City’s aviation problems 
at a time when the case below had not been activated 
by the Board and where the Board promptly made a 
full transcript of the conference available to the 
petitioners. 

3. Whether the communications in the public cor- 
respondence file or the Board’s conference with San 
Francisco violated the Board’s rules in such a way as 
to prejudice petitioners. 


4. Whether the Civil Aeronautics Board was re- 
quired to await actual operating experience with jet 
aircraft before deciding the case below or was required 
to reopen the record to receive additional evidence on 
the cost of jet service. 


5. Whether there was error in the refusal to compel 
production of a study prepared by members of the 
Board’s staff prior to the activation of the case below 
when there was no showing that the study contained, 
or might have contained, facts essential to the prepara- 
tion of petitioners’ cases. 
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Section 401 of the Federal Aviation Act of 1958, 72 Stat. 
754, 49 U.S.C. § 1871 


CAB Rules: 
Rules of Practice in Economic Proceedings (14 C.F.R. § 302) 


IN THE 


United States Court of Appeals 


For rue District or CotumsBia CrRcuiT 


Nos. 15414, 15415 
Unrrep Arm Linss, Inc., 
Trans WorLp ArRtines, Inc., Petitioners, 
Vv. 
Crvm AERONAUTICS Boar, Respondent, 


AMERICAN AIRLINES, INc., 
Crry anD County oF San Francisco, Intervenors. 


ON PETITIONS FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOAED 


BRIEF FOR INTERVENOR 
AMERICAN AIRLINES, INC. 


COUNTERSTATEMENT OF THE CASE 

This case is a review of the respondent Board’s 
decision in the New York-San Francisco Nonstop Serv- 
tce Case, C.A.B. Docket No. 9214, in which the Board 
amended a certificate of convenience and necessity of 
the intervenor, American Airlines, Inc., so as to author- 
ize it to operate nonstop airline service between New 
York/Newark and San Francisco/Oakland. Thereto- 
fore American’s authority had required that, in its’ 
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service between those terminals, it make an intermedi- 
ate stop at Chicago or certain other cities in Oklahoma, 
Texas, or Arizona. 

Our argument will be addressed, in the main, to issues 
posed by the petitioners respecting so-called ex parte 
communications to the Board outside the record on 
which decision of the case was based and not served 
on the parties to the case. To minimize repetition, we 
will largely confine our counterstatement of the case 
to matters relevant to those issues, touching only 
briefly on other features. No doubt the brief on behalf 
of the Board will provide a fuller statement on other 
issues. 

The so-called ex parte communications are to be 
found in (a) the Board’s public correspondence file 
maintained in connection with the proceeding here in 
question, and (b) a transcript of a short conference 


1 There are 418 pages of communications in the Board’s public 
correspondence file for this case (Tr. 165-582). Petitioners’ charges 
of improper ex parte representations rest on 285 pages of these 
communications, copies of which were attached as an appendix to 
Trans World’s petition to the Board for reconsideration of its 
decision in which petition the ex parte matter was first raised (Tr. 
4793-5108). Copies of this appendix were handed to this Court by 
counsel for Trans World during the October 29, 1959, oral argu- 
ment on the petitions for stay. (The remaining 130 odd pages of 
communications in the file are, for the most part, duplicates of the 
pages excerpted by Trans World and letters sent to the Examiner 
and the Board by the parties transmitting exhibits, rebuttal: ex- 
hibits, briefs, etc.) Our subsequent discussion and analysis of the 
public correspondence file maintained by the Board in the pro- 
ceeding below will be restricted to the 285 pages of the file of which 
petitioners make complaint. These pages appear in the record as 
Tr. 165-76, 191-92, 198-200, 204-05, 207, 209-15, 236-48, 245-48, 
250-52, 255-61, 266-71, 279-86, 290-92, 294-310, 313-14, 319-31, 
356-59, 361-65, 367-72, 374-76, 378-81, 383-98, 400-17, 420-21, 
423-29, 481-32, 434-51, 455-56, 458-77, 479-83, 489-524, 528-31, 
588-35, 548-49, 552-76. ? 
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on December 2, 1957, between the Board and repre- 
sentatives of the City of San Francisco, an intervenor 
here (Tr. 5466-82).? 

Practically all of the communications of any real 
significance to the petitioners’ argument occurred dur- 
ing a period preceding the order of the Board of Jan- 
uary 13, 1958, which instituted the proceeding here 
under review. An understanding of the case will be 
aided, therefore, by a brief explanation of the way in 
which the Board institutes a proceeding of this nature. 
Also helpful will be an explanation of the Board’s 
public correspondence files which are maintained in 
all its cases. 


The Activation of a Route Case 


Section 401(a) of the Federal Aviation Act provides 
that an air carrier can engage in air transportation only 
pursuant to a ‘“‘certificate issued by the Board.’* 


Section 401(b) provides that an application for such 
a certificate shall be in such form and shall be served 
on such interested persons as the Board’s regulations 
require. The Board has adopted no regulations re- 
quiring such service. 

Section 401(c) provides that, upon filing, the Board 
is to post a notice of an application in its offices. It 
also provides for notice by the Board “‘to such other 
persons’? as the Board’s regulations require. The 
Board has adopted no regulations requiring such 
notice. See infra, n. 5. 


2 The transcript was not a part of the proceeding and the Board 
has not certified it to the Court as part of the record. Trans World 
has stated it intends to reprint the transcript as part of the Ap- 
pendix employing the above-cited pagination. 

3 The pertinent provisions of Section 401 of the Act are set 
forth in Appendix A hereto. 
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Section 401(c) then permits interested persons to 
file ‘“‘a protest or memorandum of opposition to or in 
support of the issuance of a certificate.” This provi- 
sion makes no reference to Board regulations and the 
Board has adopted no regulations pursuant thereto.‘ 

Section 401(¢c) also provides that the application 
“‘shall be set for public hearing”’ which is to be disposed 
of “‘as speedily as possible.”’ 

As to amendments to certificates, Section 401(g) 
provides that, on petition, complaint, or its own initia- 
tive, the Board, after notice and hearings, may amend 
a certificate. The Board has adopted no regulations as 


*Rule 14 of the Board’s Rules of Practice does not regulate 
this statutory right. The text of this Rule is set forth in the 
Appendix of United’s brief at p. A-4 and in the Appendix of 
Trans World’s brief at pp. 39-40. 

This Rule gives to any person not a party the privilege of appear- 
ing at any hearing (other than in an enforcement proceeding) and 
presenting relevant evidence, and of presenting a written state- 
ment ‘‘on the issues involved in the proceeding’’ to the Examiner 
or the Board, which statement is to conform to the requirements 
as to ‘‘form, content, service, and time of filing’’ applicable to 
briefs of parties. (A further sentence in this Rule, discussed in 
another connection, infra pp. 40-42, is limited to public persons and 
permits them to participate in oral argument.) 

The foregoing provision as to written statements could not be 
construed to govern the ‘‘protest or memorandum of opposition to 
or in support of the issuance of a certificate’ provided for in the 
statute. The statutory provision is a special one dealing with 
certificate applications—not a general provision for all proceedings 
as is Rule 14—and, especially when read in context, obviously con- 
templates a right to file protests or supports at any time, particu- 
larly including the time prior to the setting of the case for hear- 
ing—not, as in the case of the statement contemplated by Rule 14, 
a formal brief based on a record made up at the evidentiary 


hearing. 
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to service or even as to notice of applications for such 
amendments.* 

In this section, however, as in Section 401(c), there 
is a provision permitting interested persons to file “a 
protest or memorandum in support of or in opposition 
to”’ a certificate amendment. The Board has adopted 
no regulations pursuant to this provision.* 

Since there is a practical limit to the number of 
eases which the Board can hear, but no limit to the 
number of applications a carrier can file, there is 
always a backlog of hundreds of certificate applications 
and certificate amendment applications for which no 
hearing has been set. 

Upon filing, an application receives an individual 
docket number. Though the Board theoretically makes 
some effort to set applications for hearing in a sequence 
determined by date of filing, in practice, as the Board 
has pointed out, the “‘priority-of-filing policy seldom 
has a chance to operate,’’ and most applications are set 
for hearing according to considerations having nothing 
to do with the date of filing. C.A.B. Order No. E-14412, 
September 2, 1959, pp. 19-20, n. 24a (Tr. 4750-51). 

There is no established procedure for determining 
what application should be set for hearing at a particu- 
lar time. The Board’s staff studies the needs of com- 
munities and of areas, formally or informally, and 
discusses the matter with the Board. Carriers discuss 
the problem with the Board and the staff. Cities 


5 The Board does publish weekly summaries of applications for 
certificates and for certificate amendments which it has received 
during the prior week. These summaries are available to all in- 
terested persons. The Board, of course, does not thereby purport 
to give notice of the filing of an application to any particular 
person. 


6 See supra, n. 4. 
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communicate with the Board on the subject by letter 
or orally. Not infrequently the Board holds a confer- 
ence with civic representatives concerning their needs 
and thereafter makes available a transcript of such 
conference to any interested carrier. Sometimes a city 
or a carrier will seek to focus attention on a problem 
by filing a motion with the Board requesting that a 
particular proposal be set for hearing. State officials 
and Congressmen often are very active in urging 
action by the Board, both in oral and in written com- 
munications. Members of the public often write to 
the Board concerning their interest in new services. 

‘When the Board determines to give attention to a 
particular application or group of applications, or to 
the needs of a particular city or area without regard 
to particular applications, often a notice of prehearing 
conference is issued specifying the matter to be con- 
sidered. At other times the Board will issue a formal 
order setting a case for hearing with a tentative state- 
ment as to the geographical boundaries of the case and 
the services to be considered. This is also followed 
by a prehearing conference. 

Tn both cases, carriers desiring to have applications 
included in the proceeding which have not been covered 
in the notice are supposed to file such applications, with 
motions to consolidate, or, if they already have appli- 
cations on file, to file motions to consolidate, at or 
before the conference.’ 

The prehearing conference is conducted by a hearing 
examiner. He canvasses the positions of the parties 
as. to the desired scope of the proceeding, taking the 
Board’s notice of the conference, or its initial order, 


7 Rule 12 of Civil Aeronautics Board Rules of Practice in Eco- 
nomie Proceedings, 14 C.F.R. § 302.12. 
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as a point of departure or a point of focus.’ The 
matter is then referred by the examiner to the Board 
which studies the question further and finally issues 
a consolidation order specifying what applications 
are to be heard, what interventions are permitted, and 
what the scope of the case will be. After the consolida- 
tion order is issued, there oceur the regular procedural 
steps in the case: advance exchange of exhibits, ad- 
vance exchange of rebuttal exhibits, advance exchange 
of written testimony, evidentiary hearing, and so on. 

The important thing to observe is that certainly 
until the notice of prehearing conference, or the order 
initiating the case, an application for a certificate or 
for an amendment of a certificate is at most an inchoate 
item. In fact, many and probably most applications 
are never heard by the Board in the form in which 
they are filed. As proceedings are activated, portions 
of applications will be ‘‘severed out’’ and given a new 
docket number by the Board in order to comport with 
some proceeding fashioned by the Board which does 
not fit the original application. Nor, when the applica- 
tion is filed, can anyone tell, even approximately, who 
the parties will be in any proceeding in which the appli- 
cation or some part of it is ultimately heard; or what 
the issues will be in such a proceeding; or when a pro- 
ceeding will be conducted. 

In no real sense, therefore, does the mere filing of an 
application begin a proceeding. C.A.B. Order No. E- 
14664, p. 8, n. 14, para. 2 (Tr. 5442). It merely indi- 
cates that the applicant maybe will some time be 
seeking the service or some part of the service embraced 
in the application. 


8 Rale 23, 14 C.F.R. § 302.23. 


8 


The Board’s Public Correspondence Files 


The Board receives a mass of communications from 
members of the public, from state and civic officials, 
from Congressmen, and from others, concerning all 
sorts of pending matters. The communications come in 
a steady stream. When they refer, as they often do, 
to a particular route application or some other dock- 
eted matter, or when they appear to, they are placed— 
together with the Board’s letters of acknowledgment— 
in a file relating to that docket called ‘“‘the public 
correspondence file.’” 

This has been the Board’s practice since its very 
earliest days and is a thoroughly familiar one (Tr. 
5439). 

These files are maintained in the Board’s Docket 
Section. They are available at all times for public 
inspection (Ibid.). Petitioners of course knew of this 
practice of the Board (Tr. 5356, 5439). 

This file does not contain any of the regular plead- 
ings or evidentiary matter or the briefs in a case, and 
it is not treated by the Board as a part of the record 
on which the decision is based (Tr. 5454). Indeed, the 
communications in the file are handled by the Board’s 
staff which prepares routine acknowledgments thereof 
and, where appropriate, informative responses on the 
procedural status of the pending matter. Frequently 
these acknowledgments are signed by a Board member 
(Tr. 5454). 

Even after a proceeding is activated, the Board 
receives communications relating to a particular case 
and these also are placed in the public correspondence 


® Occasionally a filing clerk’s mistake will insert such a docu- 
ment in the record file in the Docket. But such a mistake is recog- 
nized as inadvertent. Infra, p. 44, n. 27. 
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file for the case. Congressmen are especially prone 
to write the Board requesting information as to the 
status of the case. Sometimes a letter is sent by a 
constituent to a Congressman who then sends it to the 
Board with a letter of transmittal or a printed trans- 
mittal slip. Occasionally, the constituent will ask the 
Congressman for information concerning the proceed- 
ing, and the Congressman in turn will ask the Board 
for advice as to what to tell his constituent. 

Finally, though Congressmen and state officials are 
permitted under Rule 14 of the Board’s Rules of 
Practice” to appear at oral argument, quite frequently 
they send the Board written statements or letters in 
lieu of oral argument. These also are placed in the 
public correspondence file for the case. 


The Procedural History of this Czse 


1953—May, 1957. On January 12, 1953, American 
filed an application to amend its certificate for its 
transcontinental Route 4 by eliminating therefrom a 
limitation which permitted it to serve San Francisco/ 
Oakland only on flights which made stops at Tulsa, 
Dallas, or points west thereof (Tr. 14). Among other 
things, this prevented nonstop service between New 
York and San Francisco and imposed a considerable 
degree of cireuity on American’s one-stop operations. 

The application, assigned Docket No. 5903, remained 
dormant until 1958. 

However, in 1953 the Board activated the Denver 
Service Case, Docket No. 1841, et al., involving trans- 
continental service via Denver, and in that case the 
Board included another application of American which 
sought authority, among other things, to fly nonstop 


© 14 CFR. § 302.14. See infra, pp. 40-42. 
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to San Francisco from Chicago and other points east 
of Chicago. Many other proposals of many other 
carriers were also included in that case. 

The Denver case was decided in 1955. American was 
authorized to fly nonstop between Chicago and San 
Francisco. Both of the petitioners say in their briefs 
that in this decision ‘‘the Board denied American au- 
thority to duplicate the nonstop authorizations of TWA 
and United . . . between San Francisco and New York 
..-.” (TWA Brief, p. 2; see also United Brief, p. 2.) 
This is somewhat misleading. Actually the Board 
denied American the right of nonstop to San Francisco 
from any point east of Chicago—Detroit, Washington, 
Hartford, Philadelphia, Boston, New York, and so 
on—for all of which authority American had applied 
in the case. However, the decision, in authorizing 
American to operate nonstop from Chicago to San 
Francisco, did recognize that this would enable Ameri- 
can to “continue its participation as the third trans- 
continental carrier between the Bay Area and New 
York... .”” C.A.B. Order No. E-9735, November 14, 
1955, p.12. This would be true since this new authority 
would allow American to operate a direct through plane 
service from New York to San Francisco via Chicago 
whereas American’s former authority had required a 
roundabout stop in the Southwest. 

When the Denver case was decided, transcontinental 
nonstop service was in its infancy. Indeed it was only 
shortly before that decision that either of the peti- 
tioners had begun offering roundtrip nonstop service 
between New York and San Francisco, and then only 
on a limited basis. 

But soon thereafter it became apparent that trans- 
continental nonstop service was extremely attractive 
to the traveling public. A one-stop service could not 
compete effectively. 
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In addition, when the Denver case was decided in 
1955, planning for jet equipment was still in a very 
early stage, and no one realized how quickly jet trans- 
portation would materialize. Thereafter, technological 
development occurred swiftly and by early 1957 jets 
had become imminent. The speed and range of the 
jets would, of course, have a profound impact on trans- 
continental operations. Whatever minor place one- 
stop service would retain in the piston era, the jets 
certainly would draw to the nonstop all of the traffic. 

Thus, despite the Board’s contemplation, in the 
Denver case, that American would continue to partici- 
pate as a third carrier in the New York-San Francisco 
market, events quickly posed the threat of American’s 
complete extinction whenever Trans World and United 
chose to provide adequate nonstop service. 

Moreover, with the impediment of the one-stop re- 
striction on American’s competition, its competitors 
permitted the quality of their New York-San Francisco 
service to suffer. Between November, 1955, when the 
Denver case was decided, and April, 1957, the number 
of New York-San Francisco nonstop seats provided by 
Trans World and United actually declined, despite 
rising traffic (Tr. 2485-87). 

May, 1957—June, 1957. In these circumstances 
American on May 3, 1957, filed with the Board a motion 
requesting that there be severed out of its old 1953 
application in Docket No. 5903 the issue of New York- 
San Francisco nonstop service and that an expedited 
hearing be held focusing on this single issue instead of 
ranging over a complex of issues and services as had 
occurred in the Denver case (Tr. 5-21). 

At that time American was the only carrier having 
an application for such a service. 
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American’s motion was.supported by San Francisco, 
Oakland and the Port of New York Authority (Tr. 23, 
40,68). Petitioners opposed American’s motion main- 
taining that their New York-San Francisco nonstop 
services were adequate (Tr. 44, 55-57, 71, 82-83). On 
June 26, 1957, the Board denied American’s motion 
but directed its staff to prepare a study of the New 
York-San Francisco air service pattern by December 
1, 1957. C.A.B. Order No. E-11493 (Tr. 129). 

The public correspondence file reveals that between 
the time the motion was filed and the time it was denied, 
the Board received 52 communications from the Mayor 
of San Francisco, from numerous Congressmen, from 
state and city officials, chambers of commerce and other 
community organizations and from members of the 
public—all urging that a hearing be held on American’s 
application." Enclosed in the letters from the Mayor 
of San Francisco were 41 pages of resolutions of vari- 
ous outlying communities and clippings from local 
newspapers similarly urging the holding of hearings 
on this matter. 

None of the above communications were served on 
petitioners or on American. They were simply placed, 
together with the Board’s routine letters of acknowl- 
edgment, in the public correspondence file in Docket 
No. 5908, the docket containing American’s application. 

These communications and Board replies cover 161 
pages—far more than half of the 285 pages of the 
Board’s public correspondence file for this case on 
which petitioners’ charges rest.” 


12 As noted, our references, infra, to the public correspondence 
file are to those portions of the file on which petitioners base their 
charges. Supra, p. 2, n. 1. 

12 Ty, 165-71, 174-75, 356-59, 361-65, 367-72, 374-76, 378-81, 383-98, 
400-17, 420-21, 423-29, 431-32, 484-51, 455-56, 458-77, 479-83, 489- 
524, 528-31. 
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June, 1957—January 1958. Dated between June 26, 
1957, when American’s motion was denied, and January 
13, 1958, when the Board entered its order activating 
the proceeding here under review, are another 38 
of the public correspondence file (Tr. 172-73, 176, 
533-35, 543-49, 552-76). 

Aside from Board acknowledgments to these or ear- 
lier communications, these pages indicate 17 communi- 
cations to the Board. Thirteen were from Congressmen 
either urging that a hearing be held or merely trans- 
mitting letters from constituents without comment or 
with a request for advice from the Board as to the 
status of the matter.* One was from the Mayor 
of San Francisco expressing concern over the Board’s 
denial of American’s motion. Of the remaining three 
communications, two were from civic groups urging 
the holding of hearings (Tr. 547, 558) and the other 
was a transmittal slip from Mr. Sherman Adams of 


the White House staff forwarding, without comment, 
a letter from the Chairman of the San Francisco 
Mayor’s Committee urging the need for a hearing 
(Tr. 560-64). 


Tr. 176, 588-35, 545, 549, 558, 555, 557, 566, 568, 570, 572, 
574, 576. 


The letter sent by the Mayor expressing concern over the 
denial of American’s motion was sent to the Board on July 3, 1957, 
was not served on anyone and was placed in the public corre- 
spondence file (Tr. 172-73). On July 11 the Board Chairman wrote 
the Mayor stating that the letter of July 3 was in effect a petition 
for reconsideration of the order denying American’s motion and 
should have been appropriately served (Tr. 586). The Mayor then 
refiled the letter indicating service upon the petitioners, American, 
Oakland and the Port of New York Authority. This letter was 
placed in the pleadings file (Tr. 182-88). On July 29, 1957, United 
answered the letter of July 3 (Tr. 184-35). 
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Again these communications were not served on 
petitioners or on American; they were put in the public 
correspondence file. 

It will be noted that during this time no motion was 
pending before the Board. American’s motion for a 
hearing had been denied. The Board had simply an- 
nounced that it would make a study of New York-San 
Francisco service through its staff. 

In the foregoing we have accounted for 199 pages 
of the 285 pages of the public correspondence file. All 
of this relates to the period prior to the institution of 
the New York-San Francisco case by the Board—to a 
time, in other words, when no one knew whether there 
would be a case or, if so, who the parties would be or 
what the case would involve. 

Also during the period two San Francisco repre- 
sentatives had a conference with the Board, arranged 
by their Congressmen. The conference was held on 
December 2, 1957. A transcript was made to be avail- 
able to anyone desiring it (Tr. 5468). The whole 
conference covers only 17 transcript pages. By Janu- 
ary 29, 1958, both petitioners had presented petitions 
to the Board concerning this conference (Tr. 583, 598, 
602, 611), so they had both examined the transcript 
very promptly. In fact the conference was publicized 
in the trade press and the transcript was well known to 
these petitioners (cf. Tr. 5457). 

Shortly before the conference a newspaper reported 
a statement by a representative of San Francisco to 
the effect that the Board would have to be “‘pressured”’ 
and that the City was hiring a lobbyist to advance its 
interests. At the beginning of the conference the 
Board’s chairman questioned the City’s representative 
about this alleged statement. The city representative 
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(the chairman of the Public Utilities Commission of 
the City and County of San Francisco) explained that: 


“|, . the word ‘pressure’ was undoubtedly a silly 
word to use. However, I meant to say, and I did 
say time and time again during this long procedure 
that what we were trying to do was to get the 
interest of San Francisco before the Board in the 
most effective and legitimate way which I believe 
is traditionally the representations of our Con- 
gressmen and Senators to the Board” (Tr. 5470). 


“Tf any error has been made, it is my error and 
I certainly hope the people of San Francisco and 
Northern California will not be penalized by my 
error. This hearing [a hearing before an agency 
of San Francisco where he made the statement] 
actually occurred some two or three weeks ago. 
There was a subsequent hearing before the Board 
of Advisors. I corrected this mistake, but I am 
willing to make any type statement the Chairman 
thinks in order to clarify what I said and to 
-explain it, and if necessary to apologize to the 
Board” (Tr. 5470). 


The remainder of the carta consisted of a general-_ 
ized discussion of the City’s desire to have attention 
given to its need: forthe additional transcontinental 
nonstop service with some mention of certain of its 
other service problems. 

January, 1958—March, 1959. Of the remaining 86 
pages of the public correspondence file, 30 pages are 
dated between January 13, 1958, and March 9, 1959, 
when the Examiner issued his initial decision.* 

On January 13, 1958, the Board, two members dis- 
senting, activated the New York-San Francisco Non- 


8 Tr, 191-92, 198-200, 204-05, 207, 209-15, 236-48, 245-48, 250-52. 
One of the pages is an acknowledgment by the Board dated March 
11, 1959, of a letter received prior to March 9 (Tr. 250). 
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stop Service Case by severing from American’s appli- 
cation in Docket No. 5903 that portion relating to the 
New York-San Francisco nonstop issue, assigning it 
Docket No. 9214, and ordering an expedited hearing 
thereon.® C.A.B. Order No. E-12103 (Tr. 136-37). 

On April 9, 1958, the Board denied the petitioners’ 
requests for reconsideration of Order No. E-12103, 
the same two members again dissenting. C.A.B. Order 
No. E-12337 (Tr. 639-46). 

The Board gave two main reasons for holding a 
hearing on the issue of New York-San Francisco non- 
stop service. (1) Within four months after the filing 
of American’s May, 1957, motion the number of New 
York-San Francisco daily nonstop flights leaped from 
8 to 14, an increase of 75%. The Board felt that this 
increase, following a long period during which the serv- 
ices had remained unchanged despite rising traffic, 
raised serious questions as to whether petitioners had 
been adequately serving the market (Tr. 640-41). (2) 
Keenly aware of its difficulties in keeping abreast 
of the impact of technological changes on air trans- 
portation, and of the technological revolution prom- 
ised by the jet, the Board sought to prepare 
itself for the future by conducting in this case an 
investigation of “the imminent impact of the operation 
of jet aircraft” on such a market, and the parties were 
instructed to submit evidence on the ‘‘planned opera- 
tion of jet aircraft in this market’’ (Tr. 136). 


36 At that time, or soon thereafter, the public correspondence file 
in Docket No. 5903 was moved into the public correspondence file 
to be maintained in Docket No. 9214. 
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On May 15, 1958, the Board issued Order No. E-12511 
consolidating into the case a very recently filed appli- 
cation of Northwest Airlines, Inc., for New York-San 
Francisco nonstop authority (Tr. 709-10). 

Though the Board ordered the hearing expedited, 
almost 14 months passed between the order activating 
the case and the issuance of the Examiner’s initial deci- 
sion. Nearly two months were lost when, at the request 
of United (Tr. 716), the dates for the filing of exhibits 
were extended with the result that the hearing, which 
would have concluded in July, 1958, under the original 
schedule (Tr. 671), actually did not conclude until 
mid-September. 

Of the 30 pages of the public correspondence file 
dated after January 13, 1958, and prior to the Exam- 
iner’s initial decision in March, 1959, 14 pages were 
communications to the Board; the rest were letters 
of acknowledgment from the Board to these or earlier 
communications.” One of the pages was a telegram 
from the Mayor of San Francisco urging the Board 
to try to conclude the hearings in July (Tr. 199). 
This was the only instance after the activation of 
the case of a communication from a party. 

The remainder of those 14 pages consist of 12 com- 
munications from Congressmen dealing with such mat- 
ters as an invitation to hold hearings in San Francisco, 
expressing concern about delays in the hearing sched- 
ule, inquiring as to the status of the case, and asking 
to appear at the oral argument. One of these com- 
munications was a transmittal without comment of a 
letter from a travel agent requesting the Congressman 
to advise the agent as to his ‘‘feelings’’ about the case. 


37 Tr. 191-92, 198-200, 204-05, 207, 209-15, 236-43, 245-48, 250-52. 
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These Congressional communications are summarized 
in the footnote.” 

(It may be observed, incidentally, that insofar as 
delays in the hearing schedule were concerned, the 
views of the petitioners prevailed.) 


March—May, 1959. In his initial decision, issued on 
March 9, 1959, the Examiner concluded that there was 
need for “‘immediate’’ authorization of New York-San 
Francisco nonstop service by American. The Exam- 
iner’s findings were quite detailed and voluminous (Tr. 
4083-4150). 

Following the filing of exceptions to the initial de- 
cision, and briefs to the Board in support thereof, the 
Board held oral argument on April 29, 1959. 


18 (1) Letter dated May 12, 1958, from Congressman Shelley in- 
viting the Board to hold hearings in San Francisco (Tr. 192) ; 
(2-3) transmittal slips from Congressman Shelley dated June 24 
(Tr. 200), and from Senator Knowland dated June 25 (Tr. 205), 
forwarding copies of the telegram to the Board from the Mayor 
of San Francisco referred to above in the text; (4) telegram dated 
Jurie 27 from~Senator Kuchel supporting the Mayor’s telegram 
(Tr. 215); (5) letter dated June 27 from Congressman Maillard 
expressing concern over delays in the hearing schedule (Tr. 212) ; 
(6-7) letters dated February 3, 1959, from Senator Engle and 
Congressman Younger each enclosing a letter received from the 
Mayor of San Francisco and asking advice as to the status of the 
case (Tr. 239, 241); (8) letter dated February 9 from Congress- 
man Cohelan stressing the importance to San Francisco of jet 
service and urging that the case be expedited (Tr. 243) ; (9) letter 
dated February 10 from Congressman Clem Miller urging that the 
case be expedited and requesting advice as to when a decision might 
be expected (Tr. 237); (10) letter dated February 16 from Con- 
gressman Johnson stating his interest in an early decision (Tr. 
246); (11) letter dated February 24 from Congressman George 
Miller requesting that he be permitted to appear at the oral argu- 
ment (Tr. 248); (12) letter dated March 3 from Senator Case 
transmitting without comment the letter from a travel agent re- 
ferred to above in the text (Tr. 251-52). 
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All of the remaining 56 pages of communications in 
the public correspondence file bear dates from March 
23, two weeks after the initial decision was issued, 
through April 29, the date of oral argument,” except 
for three communications immediately thereafter, one 
on April 30 (Tr. 324), one on May 5 (Tr. 313), and 
one on May 7 (Tr. 330). In these pages, there are 
20 communications to the Board. The rest are letters 
of acknowledgment from the Board to these or earlier 
communications. 

There are so many loose and generalized statements 
in the petitioners’ briefs concerning the communica- 
tions in the public correspondence file that the actual 
facts are obscured. For this reason we summarize 
every one of these 20 commnnications to the Board: 


(1) Letter dated March 11 from Congressman Cohe- 
lan asking for permission to be heard at oral argument 
(Tr. 256). 


(2-3) Transmittal slip and a letter of transmittal 
from Congressmen Addonizio (Tr. 261) and Derounian 
(Tr. 258-59), each dated March 23 and forwarding 
without comment a letter from a travel agent favoring 
American’s application. 

(4) Letter dated April 2 from Congressman Rooney 
transmitting without comment a letter from a travel 
agent favoring American’s application (Tr. 267). 


(5) Letter dated April 9 from the Office of the 
Governor of California to the City Attorney for San 
Francisco enclosing a written statement by the Gov- 
ernor in lieu of oral argument and asking the City 


9 Tr. 255-61, 266-71, 279-86, 290-92, 294-310, 314, 319-23, 325-29, 
331. 
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Attorney to forward the statement to the Board at 
the proper time (Tr. 269-71). 

(6) Letter dated April 22 from Senator Kuchel en- 
closing a statement of his position on the merits and 
requesting that the statement be received under Rule 
14 (Tr. 284-86). (This Rule is explained infra, pp. 
40-42). The letter was received by the Board prior 
to oral argument and the Chairman specifically stated 
at the argument that the statement would be “‘included 
in the docket”? (Tr. 4506). Counsel for petitioners 
did not object and did not even ask to see Senator 
Kuchel’s statement. 


(7) Letter dated April 22 from Congresswoman St. 
George stating her position on the merits (Tr. 295). 

(8) Letter dated April 24 from Senator Engle sub- 
mitting his ‘‘statement under Rule 14’ (Tr. 280-82). 
Senator Engle’s statement was referred to by the 
Chairman at oral argument when he referred to Sena- 
tor Kuchel’s. (See item 6 above.) 


(9) Letter dated Aprii 28 from the Chief Clerk of 
the California Assembly transmitting without comment 
Assembly Resolution No. 27 relating to New York- 
San Francisco nonstop service (Tr. 310). The Resolu- 
tion itself was read at oral argument by Congressman 
Johnson (Tr. 4536-38). 


(10-13) Letters and statements dated April 28 from 
Senators Javits and Keating (Tr. 308), and Congress- 
men Osmers (Tr. 299), Anfuso (Tr. 305-06) and Wain- 
wright (Tr. 302-03) stating their positions on the 
merits and, in all cases but one, specifically requesting 
that the letters or statements be received under Rule 
14.” The statements of Congressmen Osmers and 


2 The letter from Senators Javits and Keating inadvertently 
referred to the Rule as ‘‘Rule XIII’’ (Tr. 308). 
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Anfuso were referred to by the Chairman at oral 
argument when he referred to Senator Kuchel’s. (See 
item 6 above.) 


(14-17) Letters and statements dated April 29 from 
Congressmen Moss (Tr. 291-92), O’Brien (Tr. 297), 
Sisk (Tr. 320-22) and Multer (Tr. 327-28) stating 
their views on the case and, in all eases but one, specifi- 
cally requesting that the letter or statement be made 
a matter of public record. Congressman Moss’ state- 
ment was referred to by the Chairman at oral argument 
when he referred to Senator Kuchel’s. (See item 6 
above.) 

(18) Transmittal slip dated April 30 from Senator 
Keating forwarding without comment a letter dated 
April 25 from a constituent favoring American’s appli- 
cation (Tr. 324-25). 


(19) Transmittal slip dated May 5 from Mr. Good- 
paster of the White House forwarding without com- 
ment Assembly Resolution No. 27 (see item 9 above) 
and a letter from Mr. Morgan of the White House to 
the Chief Clerk of the California Assembly acknowl- 
edging the receipt of the Resolution (Tr. 313-14). 


(20) Letter dated May 7 from Senator Case trans- 
mitting without comment on the merits an undated tele- 
gram from a travel agent requesting that the Senator 
support American’s application (Tr. 330-31). 


Thus twelve communications were written statements 
submitted in lieu of oral argument, in accordance with 
long-standing practice. All of these twelve communi- 
cations either expressly referred to the Board’s Rule 
14, pursuant to which the sender thought such state- 
ments are filed (see infra, pp. 40-42), or were obviously 
so intended. Five of the twelve were specifically 
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referred to at oral argument by the Chairman who 
stated they would be placed in the docket. There was 
no objection to this by counsel for petitioners; nor did 
they even ask to look at the communications. 

One communication was a request to appear at 
the argument. 

Four were non-committal transmittals of travel 
agents’ letters urging to the Congressmen the merit of 
American’s application. 

One was a non-committal transmittal of a similar 
letter from a constituent. 

One was from the Clerk of the California Assembly 
transmitting a legislative resolution which was read 
at oral argument. The remaining one was a non- 
committal transmittal from a White House staff mem- 
ber. of a letter to the Clerk of the California Assembly 
simply acknowledging receipt by the White House of 
the resolution. 

Not a single one of these communications is even 
faintly suggestive of an intention to effect clandestine 
contact. Quite the contrary. 


The Board's Orders 


On May 15, 1959, the Board issued a press release 
announcing its tentative decision to remove the restric- 
tion on American’s New York-San Francisco services 
(Tr. 4729). 

On September 2, 1959, the Board issued Order No. 
E-14412 granting American’s application (Tr. 4730-91). 

In petitions to the Board for reconsideration and 
a stay of this Order, among other things petitioners 
for the first time asserted that they had been denied 
a fair hearing for the reason that the communications 
contained in the public correspondence file constituted 
improper ex parte communications to and attempts to 
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bring pressure to bear on the Board (Tr. 4793-4818, 
5117-51). 

Northwest, the unsuccessful applicant, also filed a 
petition for reconsideration but did not raise the ex 
parte matter (Tr. 5104-17). Nor did it file an answer 
in support of the petitions of Trans World and United 
for reconsideration. 

Petitions for review and for a stay of Board Order 
No. E-14412 were filed with this Court by United and 
Trans World on October 22, 1959. 

On October 27, the Board issued Order No. E-14586 
granting oral argument on the ex parte issues newly 
raised in the petitions for reconsideration and denying 
the petitions in all other respects (Tr. 5332-42). 

On October 30, 1959, this Court denied petitioners’ 
requests for a stay of C.A.B. Orders Nos. E-14412 and 
E-14586. The Court retained jurisdiction over the 
petitions for review and authorized the Board to take 
further proceedings on the ex parte issues pursuant to 
its Order No. E-14586 and to report to the Court on 
such action within 20 days. In its order the Court 
specified that petitioners could thereafter renew their 
requests for a stay. 

Oral argument on the ex parte issues was held by 
the Board on November 12, 1959. In the course of the 
argument, petitioners disclaimed any interest in evi- 
dentiary hearings on the ex parte matters. The sole 
relief requested was that the Board’s prior orders be 
vacated and that the New York-San Francisco case 
begin anew.” 


™ During the November 12 1959, argument of the ex parte 
matters, counsel for the petitioner Trans World stated that the 
facts established by petitioners were sufficient to show violations 
of the Board’s rules and that ‘‘whatever else we might ever be 
able to prove in this connection would be entirely cumulative’’ 
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On November 19, 1959, the Board issued Order No. 
B-14664 denying and dismissing those portions of the 
petitions for reconsideration which had been the subject 
of the November 12 oral argument (Tr. 5435-65). (The 
other portions of the petitions had been denied pre- 
viously. Supra, p. 23.) On the same day the Board 
reported its action to the Court. 

The Board found that petitioners had been given 
a fair hearing and had failed to establish evidence of 
violations of the Board’s rules which either prejudiced 
petitioners or required the disqualification of any of 
the parties. Chairman Durfee concurred in the major- 
ity’s decision in all respects but one—he would have 
ordered a further inquiry into the activities of 
American. 

On the issue of a fair hearing the Board found that 
petitioners had expressly disclaimed any allegation of 
“venality or corruption on the part of any party, staff 
member, or Examiner or Board member,”’ or of dis- 
qualifying conduct or bias on the part of any member 
of the Board. Also noted was the absence of allega- 
tions of improper conduct on the part of third persons 
who communicated with the Board. The Board fur- 
ther found that the communications—which were 
“‘eommon in similar cases”—were neither ‘‘clandes- 


Snir 
(Tr. 5859). Later in his argument counsel stated that the Board’s 
“only possible course”’ was to order a re-hearing on ‘‘the basic 
issue of the need for a third carrier’? (Tr. 5860). Counsel for 
United stated that a further investigation of the ex parte matters 
‘would do no more than provide added proof of what is already 
apparent’’ (Tr. 5373). On the basis of these statements, counsel 
for American stated that ‘‘the position of the Petitioners now is 
that there is no need for any further evidentiary hearing on the 
issue presented with respect to these communications”’ (Tr. 5392). 
Neither petitioner questioned this characterization of its position 
though each presented rebuttal argument. 
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tine’’ nor “‘covert’’; they were “‘placed in the Board’s 
publie correspondence file in this case”? and “‘were 
available for inspection at all times in the Board’s 
Docket Section’? (Tr. 5438-39, 5454). 

The Board rejected petitioners’ claims of prejudice 
arising from the receipt by the Board of written com- 
munications not served upon petitioners and not pro- 
vided for by the Board’s rules. It found that the 
communications had not been considered part of the 
record for purposes of decision and had in no way 
influenced the outcome of the proceeding. It further 
found that the communications were processed by staff 
members and were rarely brought to the attention of 
Board members except for purposes of signing letters 
of acknowledgment prepared by the staff members (Tr. 
5438, 5454). 

The Board also rejected petitioners’ contention of 
wholesale violations of its Rule 2 prohibiting ‘‘private”’ 
communications ‘‘on the merits,’’ and attempts to bring 
pressure to bear on the Board, in “‘eases to be deter- 
mined after notice and hearing.’’ Since all of the com- 
munications were placed in the public correspondence 
file, none was found to have been “‘private”’ (Tr. 5438, 
5443). The Board further held that there was serious 
question as to whether the matter of instituting the 
proceeding was one ‘‘requiring notice and hearing”’ 
and whether the Rule applied to the period prior to the 
Board’s order of January 13, 1958, instituting the 
case, when the allegedly objectionable activity largely 
took place (Tr. 5442-43). Similarly in doubt was the 
application of the Rule to those communications re- 
ceived after the start of the proceeding which were 
either non-committal or related only to procedural 
matters and were therefore ‘‘not on the merits” (Tr. 


26 


5443). While the Board decided to apply the Rule to 
all of these matters, it felt that the applicability of the 
Rule was so ‘‘unclear’’ as to require the initiation of 
rule-making proceedings to develop a clearer rule for 
the future (Tr. 5442-43). 

Even on the basis of a “strict interpretation” of 
an admittedly ‘‘unclear’’ Rule, the Board found only a 
few violations, none of which prejudiced petitioners 
or disqualified any of the parties. 

The Board took exception to four instances, all oceur- 
ring in 1957, when employees of American allegedly 
communicated with travel agents who wrote to the 
Board, or communicated with their Congressmen who 
in turn wrote to the Board, urging only that a hearing 
be held. The Board found that these activities fell 
far short of a “‘campaign of pressure,”’ that the viola- 
tions were ‘‘minor”’ and were clearly not disqualifying 
and had in no way prejudiced petitioners (Tr. 5449-53). 

As to San Francisco, the Board was principally con- 
cerned with instances in 1957 when Congressmen had 
allegedly been solicited by the City to urge the Board to 
hold hearings. The Board held that none of this preju- 
diced petitioners. Noting the “‘propensity of public 
officials to support spontaneously requests for addi- 
tional air service,’’ the Board found that many of these 
expressions of Congressional interest could well have 
been spontaneous (Tr. 5447-48). As to those for which 
San Francisco appeared to be responsible, the Board 
found that such communications should in the future 
be discouraged, but that they were understandable in 
view of the vagueness of the Board’s rules and were 
not serious enough to merit penalizing New York and 
American (Tr. 5448-49). 

Finally, the Board found that petitioners had been 
tardy in making their allegations of improper conduct 
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since ‘‘the great bulk of the communications reflecting 
the pattern of conduct to which objection is made’’ 
were in the public correspondence file prior to the 
institution of an evidentiary hearing. Thus, petitioners 
had ample opportunity long before the Board reached 
its decision in this case to bring these charges forward 
and to give the Board an opportunity to cure “‘sup- 
posed prejudice’’ (Tr. 5456-57). 

Following the issuance of Order No. E-14664, Trans 
World and United filed petitions with this Court renew- 
ing their petitions for stay. A stay was denied by 
order of the Court issued December 24, 1959. 


SUMMARY OF ARGUMENT 
The Ex Parte Matters 


The facts of this case do not support petitioners’ 
sweeping assertions. 

The alleged ex parte communications largely relate 
to a period before the New York-San Francisco case 
was begun. They consist of written communications— 
typical of those received by the Board in other cases— 
which were placed in-the Board’s public correspond- 
ence file maintained in the proceedings below, and a 
conference held by the Board with representatives of 
the City of San Francisco, a transcript of which was 
* made to be available to petitioners. 

These facts bear not the slightest resemblance to 
the clandestine, behind-the-scenes contacts between 
parties and commissioners during formal proceedings 
alleged in the FCC ‘‘influence’’ cases much relied on 
by petitioners. 

Nor do the facts provide support for petitioners’ 
claim of denial of a fair hearing. The small number 
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of communications received after the case was begun 
in January, 1958, were inconsequential and it is plain 
that petitioners were not thereby denied a fair hearing. 
Prior to January, 1958, when the majority of the com- 
munications were sent and when the Board’s confer- 
ence with representatives of San Francisco was held, 
the only question before the Board was whether a case 
should be instituted. Petitioners were not denied a 
fair hearing by these communications or by the con- 
ference. Thereafter, petitioners had a full hearing 
with every possible opportunity to convince the Board 
of the merit of their cases. 

If in fact there were any violations of the Board’s 
rules, they were neither substantial nor prejudicial. 
The applicability of the Board’s rules to any of the 
communications or to the conference is doubtful—and 
the Board so held. Even a hyper-technical application 
of the rules would disclose—at worst—a few minor vio- 
lations of the rules which in no way prejudiced peti- 
tioners and did not reflect adversely on American or 
San Francisco. 


Petitioners’ Other Contentions 


There was no error in the refusal to reopen the 
record for additional evidence on jet costs. The Board 
based its findings on detailed estimates which, it prop- 
erly found, were more reliable than data based on the 
shakedown period of initial operation of the aircraft. 

Nor was there error in the refusal to produce the 
staff report. There was no showing that the report 
was needed for cross-examination or that it contained 
essential facts—indeed, the pertinent facts were pecu- 
liarly within the knowledge of petitioners. 
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I. No RE-HEARING IS WARRANTED BY VIRTUE OF THE 
SO-CALLED EX PARTE COMMUNICATIONS. 


The petitioners, by exceedingly broad-brush treat- 
ment of the facts, have sought to insinuate into this 
case an impression of subterranean influences which 
deprived them of a fair hearing. In a somewhat minor 
key they contend that the failure to serve on the peti- 
tioners copies of the communications in question vio- 
lated the Board’s Rules of Practice in a way fatally 
prejudicial to them. They do not urge that any alleged 
conduct of American in connection with these com- 
munications disqualifies it from receiving the nonstop 
right conferred by the Board’s decision; United does 
not touch on the point and Trans World, in a somewhat 
half-hearted footnote (Brief, p. 35), says that Ameri- 
can “might be’’ disqualified but that the question need 
not be reached. 

When oral argument was held before the Board on 
the charges made in the petitioners’ petitions for recon- 
sideration based on these communications, counsel for 
both of the petitioners made it clear that a further 
evidentiary hearing on their charges would serve no 
purpose and that the relief they sought was a complete 
de novo re-hearing of the New York-San Francisco 
case itself. This, they contended, was compelled by 
the material they had brought forward in their peti- 
tions for reconsideration. Supra, pp. 23-24. 

It should be observed, preliminarily, that the com- 
munications in question are commonplace. Attached 
to American’s answer to the petitions for reconsidera- 
tion (Tr. 5203-76) are random excerpts from the public 
correspondence files of other CAB route proceedings 
which abundantly demonstrate that there was nothing 
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unusual about the contents of the public correspond- 
ence file in this case. In those excerpts, indeed, there 
are found extra-record letters supporting route applica- 
tions of these very petitioners. The Board found—and 
the petitioners do not challenge the finding—that such 
communications are ‘‘common in similar cases”? (Tr. 

5454). A copy of these excerpts was attached to 

American’s Opposition to Stay of October 28, 1959, 

filed in this Court. 

We do not suggest that a wrong oft-repeated is 
therefore right. But that what happened here is 
commonplace has a direct bearing on the crucial ques- 
tion whether, if there were a wrong at all, it was either 
substantial or prejudicial. It also has a bearing on 
the seeming wide-eyed, innocent ignorance which is 
implicitly suggested in some of the petitioners’ argu- 
ments. And it certainly has a bearing on the question 
whether the Board’s rules were as clear, prior to the 
decision in this case, as the petitioners seem to contend. 
The Board’s own determination that its rules were not 
clear in their application to the circumstances here in 
question is supported by most substantial evidence. 

In any case, when the facts of this case are examined, 
it will be seen not only that the characterizations with 
which the petitioners’ briefs abound are unwarranted 
but that there was no wrong committed, save at worst 
of the most minor and technical nature. 

4. BOTH THE PUBLIC TREATMENT AND THE NATURE OF THE 
COMMUNICATIONS DISTINGUISH THIS CASE FROM THE ‘‘IN- 
PLUENCE’’ CASES CITED BY PETITIONERS. 

There is no doubt that the facts of this case are a 
far cry from those of the FCC and other “‘improper 
influence” cases upon which petitioners place heavy 
reliance. 
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1. There is no allegation of venality or corruption 
on the part of any of the parties in this case or on the 
part of any staff member, Examiner or Board member. 


2. There is no suggestion of any improper personal 
meeting, contact or even correspondence at any time 
between any representative of American, the winning 
applicant, and any staff member, Examiner or Board 
member. 


3. With one exception there is no allegation of any 
improper personal meeting, contact or correspondence 
between the representative of any party other than 
American and any staff member, Examiner or Board 
member subsequent to the start of the case. The lone 
exception is a telegram from the Mayor of San Fran- 
cisco asking only that the Board adhere to its original 
schedule and conclude the hearings in July, 1958, supra, 
p. 17—a request which the Board rejected in accord- 
ance with petitioners’ wishes. 

4. Complaint is not based on any alleged wrongdoing 
on the part of any third person, including members 
of Congress and other government officials. 


5. There is no suggestion of private, clandestine 
communications of any sort. Each of the communica- 
tions of which petitioners complain was placed in the 
Board’s public correspondence file and was at all times 
readily available for inspection in the Board’s Docket 
Section. Similarly, immediately following the Decem- 
ber, 1957, conference between representatives of San 
Francisco and the Board—held prior to the start of 
the case and long prior to the evidentiary hearing—a 
transcript thereof was made available to petitioners. 
Supra, p. 14. 
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6. There is no allegation that any member of the 
Board was consciously influenced by any of the com- 
munications or would be disqualified from sitting in 
judgment in this proceeding. 

7. None of the communications can be said to be 
objectionable in content, much less vicious. The very 
small minority which related to the merits merely re- 
peated routine and generalized arguments which were 
made and fully contested on the record. 


8. The Board expressly and unanimously found that 
it had not relied upon any of the communications in 
question in reaching its decision. 


These eight factors sharply distinguish this case 
from the FCC “‘influence’’ cases,” and from the other 
eases involving procedural improprieties™ which peti- 
tioners have cited. 


22 Bach of the FCC cases involved private communications with 
a Commissioner by an applicant, his agent, or persons with a direct 
pecuniary interest in the outcome of the case. Massachusetts Bay 
Telecasters v. FCC, 104 App. D.C. 226, 261 F.2d 55 (1958) (a 
series of private conferences between representatives of various 
applicants and a Commissioner after the close of the evidentiary 
hearing) ; Sangamon Valley Television Corp. v. United States, 358 
US. 49 (1958), on remand, .... App. D.C. ...., 269 F.2d 221 
(1959) (personal visits paid and gifts and letters sent by a pros- 
pective licensee to the Commissioners) ; WORZ, Inc. v. FCC, .... 
App. D.C. ...., 268 F.2d 889 (1959) (statements privately made 
to a Commissioner concerning the qualifications of one of the ap- 
plicants). In WKAT, Inc. v. FCC, 103 App. D.C. 324, 258 F.2d 
418 (1958), there was a suggestion of venality as well as personal 
visits by applicants’ representatives with a Commissioner. (See 
also Examiner Stern’s initial decision on remand, 17 P&F 1001 
(1958).) WIRL Television Corp. v. United States, 358 U.S. 51 
(1958), remanded, 102 App. D.C. 341, 253 F.2d 863 (1958), ap- 
parently because of an interrelationship with the Sangamon case. 


23'The other cases cited by Trans World, at pp. 15-16 of its 
brief, which purport to bear on the ex parte matter, involve the 
following facts: attempted bribery of a judge by an attorney, Root 
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B. THE PETITIONEES WERE NOT DENIED A FAIR HEARING BY 
THE SO-CALLED EX PARTE COMMUNICATIONS. 

Each petitioner argues that it was denied a fair 
hearing by virtue of the so-called ex parte communica- 
tions. Their arguments as to why this was, however, 
differ very considerably. 

Trans World’s argument appears at pp. 12-23 of its 
brief. It is that ex parte submissions by influential 
political figures and others were so prejudicial as to 
have vitiated the proceeding. 

United’s argument appears at pp. 28-32 of its brief. 
It seems to be, primarily, that the “‘pressure’’ on the 
Board led it to hold a hearing in this case before 
evidence of actual jet operations was available. Spe- 
cifically it contends that ‘‘In the period of six months”’ 
between the Board’s denial of American’s motion to 
institute a case (in June, 1957) and its order starting 
this proceeding (in January, 1958) ‘“‘the Board had 
been deluged with a flood of correspondence, and edi- 
torially abused by the San Francisco press’? (Brief, 
p. 28). 

It is a sufficient answer to United’s argument to 
point out how grossly it misrepresents the facts. What 
happened in the six months in question is fully set 
forth, supra, pp. 13-18" There is not the remotest 
showing of any ‘“‘deluge”’ either of correspondence or 
editorial abuse. The correspondence to the Board was 
scant and inconsequential; and there is not even a 
reference to a single editorial, much less to editorial 


Refining Co. v. Universal Oil Products Co., 169 F.2d 514 (3a Cir. 
1948) ; improper conduct of a judge in exchanging insults with a 
defense attorney, Offutt v. United States, 348 U.S. 11 (1954); 
judge presiding over a case after conducting a ‘‘judge-grand 
jury”’ investigation which resulted in charges being brought against 
the defendant, In re Murchison, 349 U.S. 183 (1955). Further 
comment on these cases seems unnecessary. 


Spt 
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abuse. United’s brief significantly fails to cite the 
record. And in its statement of the case under the 
heading “‘The Issue of a Fair Hearing” (Brief, pp. 
8-11) there is no clue as to the evidence of this mythical 
‘“‘deluge”’ during the period in question. 

We submit, without further argument, that in the 
very minor portion of the public correspondence file 
reflecting so-called ex parte communications after the 
proceeding was instituted in January, 1958, supra, 
pp. 17-22, there is no support for any argument that 
a fair hearing was denied thereby. We shall advert, 
infra, pp. 40-45, to the question whether this portion 
of the file shows any violation of the Board’s Rules of 
Practice. 

As to what happened before the January, 1958, order 
instituting the proceeding, little need be said. All but 
38 pages of the 199 pages of the file dealing with that 
period reflect communications to or from the Board 
ante-dating the Board’s denial of American’s motion 
in June, 1957. Supra, pp. 12-13. United says that this 
denial was ‘“‘in line with the Board’s normal proce- 
dures” (Brief, p. 28). And Trans World has not 
pointed to a single syllable in any of those communica- 
tions—even if the Board members had been aware of 
them—which clouded in any way the fairness of the 
hearing it received after January, 1958, or of the con- 
sideration that the Board gave to the decision of the 
ease in May to September, 1959. It need hardly be 
added that there is nothing in the file for the period 
between June, 1957, and January, 1958, impairing the 
fairness of the earing; nor does Trans World 
intima’ ere is. 

This leaves the December, 1957, conference with 
representatives of the City of San Francisco. Supra, 
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pp. 14-15. This was fully disclosed to the petitioners. 
The 17 page transcript of the conference indicates 
nothing that the petitioners could not fully deal with 
at the hearing, or, indeed, that they did not seek to 
deal with. 

If an intellectually honest agency affords a full 
hearing, there can be no complaint that it may have 
entered upon the hearing with some advance impres- 
sion or preconception of the merits. So it has been 
authoritatively determined in circumstances where ad- 
vance ‘‘prejudice’’ was much more real than anything 
suggested here. Federal Trade Commission v. Cement 
Institute, 333 U.S. 683, 700-701 (1948) ; United States 
v. Morgan, 313 U.S. 409, 420-421 (1941). Cf. Phillips 
v. Securities and Exchange Commission, 153 F. 2d 27, 
32 (2d Cir. 1946), cert. denied, 328 U.S. 860 (ex parte 
discussion leading to development of an agency view 
on a key issue prior to hearing held not to vitiate subse- 
quent decision after full hearing) ; In re American & 
Foreign Power Co., 80 F. Supp. 514, 525 (S.D. Me. 
1948). It is not contended that the Board that decided 

__this case was not intellectually honest ; any such conten- 
tion has been expressly disclaimed. 

-> And in this casé> neither™petitioner has suggested 
that the pre-January, 1958, communications (nearly all 
of which ante-da e denial of American’s motion in 
June, 1957) even led the Board members to have some 
advance impression or pre-conception of the merits 
when the case was submitted to them at the end of 
April in 1959 or that in deciding the case they were 
even aware of those communications of two years 
before. 


36 


C. THERE WAS NO PREJUDICIAL VIOLATION OF THE BOARD'S 
RULES OF PRACTICE. 

It is not the law that any violation of the Board’s 
Rules of Practice vitiates a proceeding. Violations 
must be both substantial and prejudicial. Sangamon 
Valley Television Corp. v. FCC, App. D.C. , 
269 F. 2d 221, 225 (1959).™ 

Until the Board’s opinion accompanying the last of 
the orders under review, Order No. E-14664 of Novem- 
ber 19, 1959, rendered after the argument to the Board 
of the so-called ex parte issues, it had never been de- 
cided by the Board on any occasion that the Board’s 
Rules of Practice relating to ex parte communications 
apply in connection with a route proposal prior to 
the time the Board initiates a proceeding by notice of 
pre-hearing conference or otherwise. 

Nor had it ever been decided that a Rule referring 
to a “communication on the merits of the case”’ em- 


braced a communication dealing with such procedural 
matters as whether a hearing should be held, or when 
or where a hearing should be held. 

Nor had it ever been held that an effort to enlist the 
support of Congressmen or of State or civic officials or 
agencies for a city’s desire to have a hearing on a route 


% The cases cited by Trans World, at pp. 23-24 of its brief, do 
not stand for a contrary rule. In each, the failure to conform with 
the rules resulted in manifest prejudice: Service v. Dulles, 354 
U.S. 368, 387-88 (1957), dismissal of Federal employee contrary 
to regulations; Jefferson Amusement Co. v. FCC, 96 App. D.C. 375, 
377, 226 F.2d 277, 279-80 (1955), dismissal of application without 
hearing; Accardi v. Shaughnessy, $47 U.S. 260, 266-67 (1954), 
decision of Immigration Board ordering deportation of petitioner 
influenced by the Attorney General; American Broadcasting Co. 
v. FCC, 85 App. D.C. 343, 349, 179 F.2d 487, 443 (1949), modifica- 
tion of license without hearing; U.S. ex rel. Ohm v. Perkins, 79 
F.2d 538, 584 (2d Cir. 1985), decision by examiner who had not 
sat on the case. 
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proposal amounted to an effort “‘to sway the judgment 
of the Board by attempting to bring pressure or in- 
fluence to bear upon the members of the Board... .” 

The Board opinion here—in apparently finding some 
very limited violations of its rules by the City of San 
Francisco during the period prior to the institution of 
the proceeding in January, 1958—itself reflects the 
uncertainty of such a determination and the need to 
consider the problem further in a rule-making pro- 
ceeding. 

Admittedly the City of San Francisco sought the aid 
of its Congressmen in furthering their desire for a 
hearing on the nonstop question. The Chairman of the 
City’s Public Utilities Commission openly admitted the 
fact—he said so in a public hearing in San Francisco 
(which was somewhat unfairly reported in the press) 
and he admitted the fact to the Board in the December, 
1957, conference, the transcript of which was immedi- 
ately made public. This admission was not an act of 
arrogance. It was a candid statement that a city 
presumes that when it has a Washington problem it 
should seek the aid of its Congressmen in legitimate 
steps to solve the problem. Supra, p. 15. 

King Canute engaged in no more hopeless task than 
would the Board or this Court were cities to be told 
that they cannot advise their Congressmen of their 
problems, or that, in doing so, they have the obligation 
to see to it, at their peril, that their Congressmen 
send copies of any correspondence with Washington 
agencies to all persons who are parties to a given pro- 
ceeding—or who might be parties to a prospective 
proceeding if one ts instituted. 

The Board has no established procedure for deter- 
mining whether to institute a proceeding. Supra, pp. 
3-7. When American filed its motion in May, 1957, 
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it did in fact serve copies thereof on the petitioners. 
But there was no rule of the Board, nor was there 
any other requirement of the Board, that such a motion 
be served on anyone.* 


% The absence of a Board rule governing procedures leading to 
the activation of a route proceeding and the fact that the activation 
of a case in no slightest degree resolves conflicting private claims, 

istinguish this case from Sangamon Valley Television Corp. v- 
FCC, .... App. D.C. ...., 269 F.2d 221 (1959), which decision 
petitioners claim requires reversal of the Board’s action here. 

Sangamon dealt with the problem of allocating TV channels 
among communities. By a rule-making order, the FCC had shifted 
a channel from Springfield, Iinois, to St. Louis, Missouri. At 
the time of the FCC’s order it had no general regulation govern- 
ing procedure for determining channel allocations, but ‘‘it was 
its usual practice, followed in this instance,’’ to specify, in each 
case, that written comments and reply comments be submitted by 
interested parties by a certain date, with the express provision 
that-thereafter no additional comments could be filed without per- 
mission. 269 F.2d at 223, 225. 

Instead of confining himself to the submission of such com- 
ments, a St. Louis operator, interested in having the channel 
shifted to St. Louis on the expectation that he would then have a 
good opportunity to secure the license for its operation, ‘‘lobbied”’ 
with each FCC member in the members’ offices, took them to lunch, 
sent them turkeys, and sent each member a private letter setting 
forth proof that the shift should be made. ‘‘These letters did 
not go into the-public record.’” Id..at 224. 

Allocation of channels, of course, determines whether there is 
to be an- operation atvall in“w"given city. Hence the. question of 
shifting the channel from Springfield to St. Louis necessarily in- 
volved a resolution of the conflicting aspirations of the Springfield 
operator as compared with the St. Louis operator—a ‘‘resolution 
of conflicting private claims to a valuable privilege.” Ibid. 

This Court held that, though rule-making in form, the allocation 
of channels resolved conflicting private claims and the FCC’s deci- 
sion on the channel allocation was vitiated by ‘‘the private ap- 
proaches.”’ Ibid. The opinion then goes on to state that the 
proceeding needed reopening also because of action ‘‘substantially 
and prejudicially”’ violating the FCC’s rule that no comments 
could be received after the time for filing had expired. Id. at 225. 

In the present case, there was no established procedure for de- 
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In these circumstances it would require a most hyper- 
technical version of rules to brand improper the send- 
ing by the Mayor of San Francisco to the Board, in 
May, 1957, of copies of the numerous resolutions of 
civic bodies in the Bay Area and the other civic 
material he transmitted, supra, p. 12, unless he sent 
copies to the petitioners. That there should be any 
such requirement, we submit, would never have oc- 
curred to San Franciseo’s Mayor, or to the executives 
of any other civic agency—particularly when the Act 
gives any interested person an absolute right to file 
memoranda in support of any certificate amendment 
application and when neither the Act, nor any regula- 
tions thereunder, even purport to impose conditions 
on the right to file such memoranda with the Board. 
Supra, pp. 4-5. 

Laying aside these civic expressions and Congres- 
sional letters—most of which, incidentally, were mere 
inquiries or were perfectly harmless expressions of 
support for the desired hearing—the contents of the 
public correspondence file become so inconsequential 
as to make frivolous any argument that they reveal 
a wrong, much less a prejudicial wrong. 

This is particularly the case since, after January, 
1958, the petitioners were given the most complete 
opportunity to present their evidence, opinions, and 
termining whether a proceeding should be instituted. The only 
preliminary procedure in fact followed—the motion procedure— 
terminated in favor of the petitioners in June, 1957. Even that 
procedure did not purport to be the exclusive procedure; and it 
had not been prescribed by the Board. Nor could a determination 
merely to institute a proceeding be prejudicial; it was in no way 
comparable to the allocation of channels, which conclusively deter- 
mines private rights. Furthermore, the alleged ex parte com- 
munications here were not, in their nature, of the objectionable 
quality of those in Sangamon. Nor was anything here kept private 
or secret ; everything was publicly filed. 


40 


arguments. And even if they had been blissfully ig- 
norant of the contents of the public correspondence 
file theretofore—and, of course, they were fully aware 
of the existence of such a file, and of San Francisco’s 
vigorous efforts to muster civic support—they were 
certainly alerted by the transcript of the December, 
1957, conference, to say nothing of the previous news- 
paper reporting of San Francisco’s efforts, to the fact 
that San Francisco had been diligent in seeking Con- 
gressional help. Hence there can be no possible sub- 
stance in any suggestion that the petitioners were not 
fairly on notice of the strong civic support of and 
Congressional interest in San Francisco’s case. There- 
fore they had every opportunity to prepare and present 
their own cases that they could possibly ask for. Only 
if something happened thereafter which prejudicially 
violated the Board’s rules can they make complaint. 

After the institution of the proceeding, San Fran- 
cisco itself sent one, single so-called ex parte com- 
munication on a procedural question which the Board 
promptly decided against San Francisco and in favor 
of the petitioners. Supra, p. 17. 

Nothing else happened of which complaint could pos- 
sibly be made, unless it be with respect to the written 
submissions in connection with the oral argument from 
the Governor and various Congressmen. Supra, pp. 
19-22. 

This raises the question of the Board’s Rule 14. The 
last sentence of that Rule permits any representative 
of any branch.of the Federal Government or of a state 
government to ‘“‘appear and present oral argument in 
any proceeding” (i.e., any route proceeding or any 
other proceeding) .” 

2°14 C.F.R. § 302.14. The text of the Rule is set forth in the 


Appendix of United’s brief at p. A-4 and in the Appendix of Trans 
World’s brief at pp. 39-40. 
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From the Board’s very earliest days it has permitted 
Congressmen to appear before it and to make state- 
ments at oral arguments. Usually this occurs in route 
cases. It would seem obvious enough that Rule 14 was 
not written with that in mind, but the Board has con- 
strued it to cover the matter. 

Neither petitioner attacks this practice, even though 
the petitioners, like everyone else, realize that these 
Congressional statements are not oral argument at 
all, but are benevolent speeches for the community 
interests involved. 

Once the Board permits these Congressional appear- 
ances it is as inevitable as the rising of the sun that 
busy Congressmen are often going to send written 
communications in lieu of oral statements. Sometimes 
these communications are solemnly read at the oral 
argument by the Congressman’s assistant. Perhaps 
more often they are mailed to the Board. 

When they are mailed, they are deposited in the 
public correspondence file. Sometimes when some of 
them are gathered together by the staff before the argu- 
ment is held the Chairman of the Board will courteously 
announce at the argument that they have been received 
and will be included in the public docket. That, indeed, 
happened in this case. Supra, pp. 20-22. 

The reason for sending written statements is that 
Congressmen are very busy. Moreover sometimes, like 
other human beings, they are ill (e.g., Tr. 320) or out 
of town. 

Rule 14 contains absolutely no provision for such 
written statements in lieu of the Rule 14 oral appear- 
ance. The Rule does say, in a portion preceding the 
sentence allowing these oral appearances, that any 
person may present a written statement on the issues 
in a proceeding which shall conform to the require- 
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ments with respect to ‘‘form, content, service, and time 
of filing’”’ of briefs of the parties. Supra, p. 4, n. 4. 
But no one has yet suggested (unless these petitioners 
mean to) that that requirement is applicable to the 
written statements sent by Congressmen in lieu of their 
Rule 14 oral appearances. It would be quite absurd 
seriously to make such a suggestion. It would be physi- 
cally impossible for these Congressional statements to 
comply with the Board’s requirements for parties’ 
briefs as to form (Rule 3(b) of the Board’s Rules of 
Practice, 14 C.F.R. § 302.3b), content (Rule 26, 14 
C.F-R. § 302.26), or service (Rule 8, 14 C.F.R. § 302.8). 
And certainly such statements could not comply with 
the requirement for time of filing briefs (Rule 31, 14 
C.F.R. § 302.31) for often it is only at the last minute 
that a Congressman discovers that he cannot attend 
the argument. 

It is also an accepted fact that parties to a case enlist 
Congressional support at the argument. Indeed the 
Court of Appeals for the Second Circuit recently 
decided that even a carrier party might lawfully: do so, 
in advancing its interest at a route case oral argument, 
when that Court rejected a contention that that carrier 
had ‘‘directly or indirectly’’ solicited such support and 
thereby error had been committed (Brief of Capitol 
Airways, Inc., p. 22, Eastern Air Lines, Inc. v. CAB, 
271 F. 2d 752, 760 (1959). 

However, it is unquestionably true that Congress- 
men, who are notably alert to home affairs, register 
such support without solicitation. 

In any event, in this case there was Congressional 
support both in oral appearances and in written state- 
ments submitted in lieu of oral appearances. The lat- 
ter, placed in the public correspondence file, we have 
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cited supra, pp. 19-22. And the cases are numerous, 
indeed, where the Board has witnessed a comparable 
or greater amount of Congressional interest. 

If there was any violation of the Board’s rules in 
this ease during the period after January, 1958, it was 
in the sending of these written statements without 
service on the parties to the proceeding. But we sug- 
gest that it would be grossly unrealistic to hold that 
this long-established and well-known Congressional 
practice is a violation of the Board’s rules—or, if it 
were, that it was either substantial or prejudicial, par- 
ticularly when the statements themselves are examined 
and when it is realized that the Board Chairman an- 
nounced at the argument that five of them had been 
received and were being filed, and no one objected. 
Supra, pp. 21-22. 

Finally, as to all of the communications—the Con- 
gressional and the other communications—even the 
remotest possibility of prejudice was banished by the 
Board’s finding that it did not consider the communi- 
cations in reaching its decision and that they did not 
influence its decision (Tr. 5438). Similar disclaimers 
have been accepted even where the extra-record com- 
munications set forth facts not of record which would 
bear critically on the issues in the case. See, ¢.g., Hast- 
ern Air Lines, Inc. v. CAB, 271 F. 2d 752, 758 (2d Cir. 
1959). Cf. Sisto v. CAB, 86 App. D.C. 31, 35-36, 179 
F. 2d 47, 51-52 (1949). Here, the communications 
did not set forth any facts which were not in the record. 
Indeed, examination of the Congressional communica- 
tions discloses that they were merely expressions of 
Congressional interest confirming what the Board and 
everybody else knows—that ‘‘all public officials . . . will 
favor new or additional air service”’ (Tr. 5457). 
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Apart from charges regarding San Francisco’s eon- 
duct, the petitioners made limited charges concerning 
American. These are readily disposed of. 

Near the time of oral argument in 1959, each of five 
travel agents briefly wrote or wired a member of Con- 
gress favoring American’s application. Each Con- 

transmitted the letter to the Board (Tr. 
251-52, 261, 258-59, 267, 330-31). 

Earlier—in 1957—when American’s motion was 
pending, each of four travel agents wrote or wired 
either a member of Congress or the Board itself in 
support of American’s motion (Tr. 361, 375-76, 4001) .” 

Affidavits were submitted by United indicating that 
these communications were suggested by an employee of 
American (Tr. 5145-51).” 

‘As the Board held (Tr. 5452), American was privi- 
leged to ask travel agents to express to Congressmen 


their support of American when the aim is to seek 
appearances by such Congressmen before the Board 
in accordance with Rule 14. Eastern Air Lines, Ine. v. 
CAB, supra, p. 42. Hence there can be no complaint 
concerning the travel agents’ communications with 
their Congressmen in 1959. 


7 In one such case, the letter was placed in the record file of this 
proceeding instead of in the public correspondence file (Tr. 115). 
Trang World refers to this as an instance of an ex parte com- 
munication being put in the ‘‘record”’ without notice to the parties. 
TWA Brief, p.7. The Board pointed out that such misfiling of the 
letter was inadvertent (Tr. 5454). It is evident that a filing clerk’s 
mistake of this nature is not significant. 

28 Tt should be noted that the affidavits submitted by United as 
to an American employee’s having suggested the travel agents’ 
communications are quite vague. Furthermore they fall far short 
of showing that any suggestion was made that any travel agent 
actually write the Board. 
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As to the four communications by travel agents in 
1957, the Board found them to be improper (Tr. 
5451-52). At that time there was no oral argument 
pending at which a Congressman might appear, nor 
was there occasion for a travel agent to be sending a 
letter to the Board. But, as the Board held, a mistake 
of judgment by an American employee in suggesting 
such action” on these isolated occasions was not a sub- 
stantial wrong (Tr. 5452-53). Nor, indeed, was it 
prejudicial. American’s motion with which these com- 
munications were concerned was actually denied after 
they were sent. Furthermore, in all the circumstances, 
they could have had no significant effect. In any case, 
the petitioners received a full hearing long after these 
incidents. 


II. THE BOARD DID NOT ERR IN REFUSING TO REOPEN OR TO 
REQUIRE SUBMISSION OF A PRELIMINARY STUDY BY ITS 
STAFF OF THE NEw YoORK-SAN FRANCISCO MARKET. 


Tre Denut or UNrTED’s Motion To REOPEN 


In instituting this case, the Board recognized that 
it would be dealing with an “‘imminent”’ jet service and 
with ‘‘planned’’ jet operations, supra, p. 16—not with 
actual experience with jets. So the evidence on jet 
costs was in the form of estimates. 

A principal point now made by United is that the 
Board erred in failing to reopen the record to receive 
“‘the most accurate knowledge available” concerning 
jet costs (Brief, p. 31). 

American was the first carrier to institute trans- 
continental jet service. It began in late January, 1959. 
United itself did not begin jet operations until after the 
Board’s decision in this case, in September, 1959. 


2» But see n. 28, supra. 
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One month after American inaugurated jet serv- 
ice and on the eve of the issuance of the Examiner’s 
initial decision, United moved to reopen the rec- 
ord. Its brief here states that upward changes 
in anticipated jet costs had by then become “‘appar- 
ent.”” “In particular,’’ says United, ‘‘American had 
added a third pilot to its flight crew and a fourth stew- 
ardess”’ (Brief, p. 31). United also called the Ex- 
aminer’s attention to statements by American that 
actual jet costs were “‘higher than anticipated” (Brief, 
p. 9). 

United’s motion was denied by the Examiner, United 
appealed to the Board, and the Board sustained the Ex- 
aminer in its final decision (Tr. 4752). At that time, 
says United, the Board had available ‘‘additional evi- 
dence of increasing jet costs’’ (Brief, p. 9). 


American fully answered United’s contentions in its 


reply to United’s motion to the Examiner to reopen 
(Tr. 4070-71), in its answer to United’s motion for per- 
mission to appeal the Examiner’s ruling (Tr. 4166-69), 
and in its answer to United’s petition for reconsidera- 
tion (Tr. 5179-82, 5201). 


In a nutshell: Actual jet costs for one month or 
even several months of initial operations are not reli- 
able for future decisions because of the inevitable 
‘bugs’’ in the early period of operation, as the Board 
held (Tr. 4751). American’s statements that jet costs 
had. been higher than anticipated reflected only the con- 
ditions of the initial period (Tr. 4070). In fact, figures 
on direct flight costs during the first six months of 
1959 (based on carrier reports stipulated into the rec- 
ord) showed direct flight jet costs substantially lower 
than the estimates in evidence in this case (Tr. 5181- 
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82). And the estimates themselves had included large 
allowances for contingencies which more than com- 
pensated for factors referred to by United (Tr. 5181). 


It is not surprising that the Board refused to re- 
open. As it pointed out, the estimates in evidence in 
this case were highly reliable, based on extensive test- 
ing, analysis, and study (Tr. 4751). Indeed, there is 
probably nowhere as complete and reliable an exposi- 
tion of jet economics as is to be found in this record. 


This is not the first time that United has urged that 
a case should be reopened because it lacked evidence 
of actual operating experience with a new type of 
craft. United made the same contention to this Court 
in United Air Lines v. CAB, 81 App. D.C. 89, 93-95, 
155 F. 2d 169, 173-175 (1946), when it urged that 
Western Air Lines should not be awarded the Denver- 
Los Angeles route until actual operating experience 


with new four-engined aircraft had been reflected in the 
record. United’s argument then was not persuasive. 
It is even less persuasive now. 


Tue REFusaL To Propuce THE Starr Reporr 


There was no error in refusing to require produc- 
tion of the study made by the CAB staff which the 
Board considered before it decided, in January, 1958, 
to institute this proceeding. 

It was Trans World that demanded production of 
this study at the hearing (Tr. 2020-23). The demand 
was made in connection with the testimony of a CAB 
staff member at the hearing. 


However, there was no pretense that the study was 


needed to attempt to show prior inconsistent state- 
ments. It was not suggested that the staff member had 
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participated in the preparation of the study (Tr. 
2020-21). In fact, his testimony was based entirely on 
a collation of statistics submitted by the parties to this 
case in their exhibits and he took no position on the 
issues in the case (Tr. 3529-35). The purpose of the 
demand, as stated by Trans World’s counsel, was to lay 
a foundation for subpoenaing other members of the 
Board’s staff (Tr. 2022-23). But he did not need the 
study for that purpose; he was free to subpoena any- 
one. The study, moreover, was made solely for the 
purpose of aiding the Board in determining whether 
to hold a hearing. Trans World made no effort to 
show that it might reveal any data which the parties 
did not have or that it was in any way necessary to 
enlightenment of the issues pointed up at the hearing. 
The evidence of the parties themselves, who possessed 
all the relevant facts° was the really pertinent evi- 
dence. The staff study could add nothing at the hear- 


ing stage to the information needed by the Board or 
the parties for grappling with the issues. 


CONCLUSION 


Other issues raised by the petitioners seem too in- 
consequential to warrant briefing by us as intervenor. 


The Board’s order should be affirmed. American’s 
service, long sought by the public at both terminals, 
serves a pressing public need, frees this market from 
the ‘soft’? competition which was provided as long as 
Trans World was United’s only competitor (Tr. 4745- 


2% Cf. Kaiser Aluminum & Chemical Corp. v. United States, 157 
F. Supp. 939 (Ct. Cl. 1958); G. & P. Amusement Co. v. Regent 
Theater Co., 9 F.R.D. 721 (N.D. Ohio 1949) ; Dellameo v. Great 
Lakes S. 8. Co., 9 F.R.D. 77 (N.D. Ohio 1949). 
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46), and ends the discrimination which San Francisco 
has suffered for years in relation to its rival metropolis 
of Los Angeles. 


Respectfully submitted, 


Howarp C. WEstwoop 
JoHN W. Dovaias 


Enwin H. SEEGER 


Attorneys for Intervenor, 
American Airlines, Inc. 
701 Union Trust Building 
Washington 5, D. C. 
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APPENDIX A 


The pertinent provisions of the Federal Aviation Act 
are as follows: 


Section 401 (a-c, g) (72 Stat. 754, 49 U.S.C. § 1371) 


(a) No air carrier shall engage in air transportation 
unless there is in force a certificate issued by the Board 
authorizing such air carrier to engage in such transpor- 
tation. 

Application for Certificate 

(b) Application for a certificate shall be made in writing 
to the Board and shall be so verified, shall be in such form 
and contain such information, and shall be accompanied by 
such proof of service upon such interested persons, as the 
Board shall by regulation require. 


Notice of Application 

(ce) Upon the filing of any such application, the Board 
shall give due notice thereof to the public by posting a 
notice of such application in the office of the secretary of 
the Board and to such other persons as the Board may 
by regulation determine. Any interested person may file 
with the Board a protest or memorandum of opposition 
to or in support of the issuance of a certificate. Such ap- 
plication shall be set for a public hearing, and the Board 
shall dispose of such application as speedily as possible. 


Authority to Modify. Suspend. or Revoke 

(g) The Board upon petition or complaint or upon its 
own initiative, after notice and hearings, may alter, amend, 
modify, or suspend any such certificate, in whole or in 
part, if the public convenience and necessity so require, 
or may revoke any such certificate, in whole or in part, for 
intentional failure to comply with any provision of this 
title or any order, rule, or regulation issued hereunder or 
any term, condition, or limitation of such certificate: 
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Provided, That no such certificate shall be revoked unless 
the holder thereof fails to comply, within a reasonable time 
to be fixed by the Board, with an order of the Board com- 
manding obedience to the provision, or to the order (other 
than an order issued in accordance with this proviso), rule, 
regulation, term, condition, or limitation found by the 
Board to have been violated. Any interested person may 
file with the Board a protest or memorandum in support 
of or in opposition to the alteration, amendment, modifica- 
tion, suspension, or revocation of the certificate. 
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APPENDIX B 


IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTEICT OF COLUMBIA ; 


Docket No. 15,414 
Unrrep Am Luvs, Ino. 
v. 


Crvm Argonavutics Boarp 
Motion of American Airlines, Inc. 
for Leave to Intervene 
To the Honorable Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 


The Movant, American Airlines, Inc., respectfully repre- 
sents and shows the Court the following: 


1. The name of the Movant is American Airlines, Inc. 
(hereinafter called American). American is a Delaware 
corporation with its principal office and place of business 
at 100 Park Avenue, New York City, New York. American 
holds permanent certificates of public convenience and 
necessity issued by the Civil Aeronautics Board authoriz- 
ing it to engage in domestic scheduled air transportation 
with respect to persons, property and mail over Routes 
Nos. 4, 7 and 25. 


2. American was an applicant in the proceeding before 
the Civil Aeronautics Board known as the New York-San 
Francisco Nonstop Case. The final order in that proceed- 
ing, Order No. E-14412, adopted September 2, 1959, which 
petitioner challenges herein, authorized American to pro- 
vide nonstop service between San Francisco/Oakland on 
the one hand and New York/Newark on the other. 


3. The granting of the prayer of petitioner to set aside 
the aforesaid order of the Civil Aeronautics Board and its 
prospective prayer to stay the effectiveness of said order 
pending review will have a direct, adverse and injurious 
effect upon American and the public interest. 


2 The same motion was filed in Docket No. 15,415, Trans World 
Airlines v. Civil Aeronautics Board. 
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4. Any order issued by the Court with respect to said 
order of the Civil Aeronautics Board would be binding 
upon American, and American’s interest in these proceed- 
ings would not be adequately protected unless it is per- 
mitted to intervene. 


Wuezerore, the Movant, American Airlines, Inc., respect- 
fally moves and prays that it be granted leave to inter- 
vene in the above-styled proceeding pursuant to and in 
accordance with Rule 38(f) of the Rules of the United 
States Court of Appeals for the District of Columbia Cir- 
cuit, that it be granted leave to file objections to the peti- 
tions for stay which have previously been filed in this case, 
and for such other and further relief as may be appropriate 
in the premises. 


Respectfully submitted, 


/3/ Howarp C. Wesrwoop 
Howard C. Westwood 


/3/ Joux W. Dovaias 
John W. Douglas 


/s/ Evwus H. Szecer 
Edwin H. Seeger 


701 Union Trust Building 
Washington 5, D. C. 


Attorneys for Movant, 
American Airlines, Inc. 
Covixetor & Burire 
701 Union Trust Building 
Washington 5, D. C. 
Of Counsel 


October 28, 1959 
(Certificate of Service omitted.) 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 


UNITED AIR LINES, INC., 
Petitioner, 
v. 


CIVIL AERONAUTICS BOARD, 


PETITION OF UNITED AIR LINES, INC., FOR 
JUDICIAL REVEIW OF AN ORDER OF THE 
CIVIL AERONAUTICS BOARD 


To the Honorable the Judges of the United States Court of 
Appeals for the District of Columbia: 


United Air Lines, Inc., presents this petition for judicial 
review of an order of the Civil Aeronautics Board, and, in 
support thereof, respectfully represents and alleges as 
follows: 


L 
THE NATURE OF THE PROCEEDING 
This petition for review arises out of a proceeding 
before the Civil Aeronautics Board in which two applicants, 
American Airlines, Inc., and Northwest Airlines, Inc., 
prosecuted applications for authority to conduct nonstop 
air service between New York and San Francisco in compe- 
tition with the existing nonstop services of petitioner and 
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Trans World Airlines, Inc.* Review is sought of Order 
E-14412 entered by the Civil Aeronautics Board on Sep- 
tember 2, 1959. Said order, adopted by a 3 to 2 vote of the 
Board, purported to certificate American as a third non- 
stop carrier between New York and San Francisco, effec- 
tive November 1, 1959. 


Petitioner has timely filed a petition for rehearing, re- 
argument and reconsideration and a petition for a stay of 
the foregoing order with the Civil Aeronautics Board. 
Neither of those petitions has been acted upon by the Board. 
Petitioner is filing this petition for review and the subse- 
quently described petition for a stay with this Court at 
this time for the following reasons: First, American’s New 
York-San Francisco nonstop authority is scheduled to be- 
come effective in 10 days and the irreparable injury that 
petitioner will sustain will begin at that time unless relief 
is theretofore granted. Secondly, whether or when the 
Board may take action on the petitions below is unknown. 
One member of the majority of the Board resigned efter 
adoption of the order under review and it is conceivable 
that the remaining Board members may be equally divided 
with respect to the disposition to be made of those petitions. 
Thirdly, the Court of Appeals for another circuit has held 
that the filing of a petition for rehearing, reargument and 
reconsideration does not toll the 60 day statutory period 
following a final order of the Board within which to file 
petitions for review. Consolidated Flower Shipments, Ine. 
-y. CAB, 205 F.2d 449 (C.A. 9, 1953). Although this Court 
may not agree with that ruling, protection of petitioner’s 


lines, 
“<Northwest.”’ 
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interests requires that it file this petition within 60 days 
after September 2, 1959, the date of the Board order here 
under review. 


i. 
JURISDICTION AND VENUE 


This petition is filed pursuant to Section 1006 of the 
Federal Aviation Act of 1958, 72 Stat. 795, 49 USC 1486, 
and Section 10 of the Administrative Procedure Act, 60 
Stat. 243, 5 USC 1009. 


Section 1006 of the Federal Aviation Act provides, in 
part, that any order issued by the Civil Aeronautics Board 
shall be subject to review by the Courts of Appeals of the 
United States, or by the United States Court of Appeals 
for the District of Columbia, on petition filed within sixty 
days after the entry of such order by any person disclosing 
2 substantial interest therein. Further, the statute provides 
that such petition for review shall be filed in the court for 
the circuit in which the petitioner resides or has his princi- 
pal place of business, or in the United States Court of Ap- 
peals for the District of Columbia, and provides that upon 
transmittal of a copy of the petition to the Board the court 
in which such filing is made shall have exclusive jurisdiction 
to affirm, modify or set aside the order complained of, in 
whole or in part, and, if need be, to order further proceed- 
ings by the Board. 

Section 10 of the Administrative Procedure Act reaffirms 


the method and manner of review provided for in the 
Federal Aviation Act. 


Petitioner, United Air Lines, Inc., satisfies all of the fore- 
going jurisdictional and venue requirements. Petitioner is 
directly affected by the Board’s order in question and, 
therefore, has a substantial interest therein. Moreover, this 
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petition is being filed within sixty days after the date of the 
Board order under review. 


mm 
STATEMENT OF FACTS 


1. The proceeding giving rise to this petition for review 
is commonly known as the “New York-San Francisco Non- 
stop Service Case.” Petitioner and TWA have provided 
New York-San Francisco nonstop service for a number of 
years. Currently, they provide such service with jet air- 
craft. Additional service with similar equipment was pro- 
posed by each of the applicants. The ultimate issue in the 
proceeding below was whether the public convenience and 
necessity required New York-San Francisco nonstop service 
by three competing air carriers each operating jet aircraft. 


2. The proceeding began when American, on or about 
May 3, 1957, filed a motion with the Board requesting an 


expedited hearing on the New York-San Francisco nonstop 
portion of its application in Docket No. 5903. At that time 
and up until the present, American’s certificates for public 
convenience and necessity required that American make at 
least one intermediate stop on flights between those points. 


Following answers by petitioner and TWA, the Board on 
June 26, 1957 denied American’s motion but directed its 
Bureau of Air Operations “to review the problem of the air 
service pattern between New York and San Francisco and 
report the results of that study to the Board on or about 
December 1, 1957” (Order E-11493). The Bureau prepared 
and submitted such a report to the Board sometime during 
December of that year. On December 2, 1957, when this 
report appeared imminent, representatives of the City and 
County of San Francisco met with members of the Board 
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and its staff in a conference in which petitioner was not 
given an opportunity to participate. 

Subsequently, on January 13, 1958, the Board reversed 
itself and directed an expedited hearing on American’s 
application. In so doing, the Board emphasized that “an 
important factor” supporting its action was “the opportu- 
nity that will be provided for the Board’s first full-scale 
investigation of the imminent impact of the operation of 
jet aircraft” and instructed its Examiner to make “specific 
findings on this issue” (Order E-12103). By Order of 
April 9, 1958, the Board, in denying petitions of petitioner 
and TWA for reconsideration of the prior order, reiterated 
the importance of “a full-scale investigation” into the 
impact of jet equipment during the course of the proceeding 
(Order E-12337). 


3. After the grant to petitioner and others of leave to 
intervene, the consolidation of Northwest’s application and 


a prehearing conference, the case came on for hearing 
before an Examiner on July 30-31, 1958 in San Francisco 
and September 9-18, 1958, in Washington, D.C. 


Evidence submitted at the hearing included traffic, cost 
and revenue forecasts covering operation of the route in 
issue. All cost estimates were based on engineering data 
supplied by aircraft manufacturers as to how they expected 
their products to perform. Cost and traffic stimulation 
estimates were necessarily untested at that time because no 
jet aircraft had yet been delivered to any domestic air 
carrier. Commercial operation of jet planes in domestic air 
transport service first began in December 1958. 


4. During the presentation by the Bureau of Air Opera- 
tions at the hearing, TWA filed an application for a sub- 
poena duces tecum with the Examiner requesting produc- 
tion of the previously mentioned Bureau report. The 
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Examiner denied this application, adhering to earlier rul- 
ings denying similar requests by TWA in its petition for 
reconsideration of the Board’s Order of January 13, 1958, 
by TWA at the prehearing conference and by petitioner in 
a motion of May 8, 1958. Of the three latter requests, the 
first was denied by the Board (Order E-12337), while the 
remaining two were denied by the Examiner. 


5. On February 18, 1959, prior to the Examiner’s Initial 
Decision, petitioner filed a motion with the Examiner to 
reopen the record for the purpose, among others, of receiv- 
ing evidence of jet operating costs derived from actual 
operating experience which, for reasons above shown, could 
not have been ascertained until after the close of the hear- 
ing. In its motion, petitioner pointed out that the Board 
had made the economic impact of jet equipment a primary 
issue in the proceeding. Further, petitioner demonstrated 
that operating experience had shown that the cost estimates 
of record were unreliable and that additional costs were 
being incurred which were unforeseen when the expense 
estimates of record were prepared. Additionally, it called 
attention to the fact that American, four weeks earlier in 
another proceeding, maintained that its own estimates of 
jet costs, made as recently as six months previously, were 
seriously understated. Nevertheless, this motion was 
denied. Petitioner subsequently renewed the motion before 
the Board where it again was denied. 


6. The Examiner’s Initial Decision was issued on March 
9, 1959. While the Examiner broadly stated that three 
carriers would “be able to adjust their services to meet the 
demands [of the traffic] on a profitable basis,” that state- 
ment was not supported by any findings whatsoever as to 
revenues and expenses. The Examiner’s ultimate conclu- 
sions were that the public convenience and necessity re- 
quired a third nonstop air carrier between New York and 
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San Francisco and that American should be authorized to 
provide the service. 


7. After the filing of exceptions to the Initial Decision 
and briefs in support thereof, the case was set for oral 
argument before the Board pursuant to requests by peti- 
tioner and others. By notices dated April 3 and April 15, 
1959, the proponents of additional New York-San Francisco 
nonstop service were given 2 hours and 20 minutes for 
argument, while petitioner and TWA were allotted 30 
minutes each. Because of the insufficiency of time allowed 
to it and the disparity thereof in comparison with the time 
given to its adversaries, petitioner promptly requested 
additional time for argument. This request was denied. 


At the oral argument, held on April 29, 1959, the fore- 
going disparity in time became even greater. Without prior 
notice to petitioner, 13 Congressmen and Senators—all 
urging adoption of the Examiner’s Initial Decision favor- 


able to American—appeared at oral argument and were 
given another 2 hours’ time. As a result, petitioner and 
TWA together received a total of 1 hour for oral argument 
as contrasted to 4 hours and 20 minutes allotted to their 
adversaries. 


8 On May 15, 1959, the Board issued a Press Release 
announcing that it had tentatively voted 3 to 2 to grant 
American’s application. This release contained no findings 
whatever. Such findings and conclusions as the Board made 
were first set forth in its subsequent formal opinion and 
order. 


9. The Board’s formal opinion and order under review, 
adopted on September 2, 1959, adhered to the result an- 
nounced in the prior Press Release and purported to 
authorize American to conduct New York-San Francisco 
nonstop service effective November 1, 1959. Following an 
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approach similar to that taken by the Examiner, the Board 
broadly asserted that three carriers by reducing their 
planned and proposed service could operate the New York- 
San Francisco route “at above break-even load factors.” 
Again, however, that general statement was not supported 
by findings as to revenues and expenses. 


10. Both the Press Release and the Board’s formal 
opinion recited that Member Hector joined with Vice Chair- 
man Gurney and Member Minetti in forming the majority 
voting for American’s certification. However, Member 
Hector, whose vote was decisive, did not hear oral argument 
and there was no indication at any time during the argu- 
ment that he would participate in the Board’s decision. 


The opinion of the Board is inconsistent with opinions 
expressed in recent Board cases by two members forming 
the majority in the proceeding below — Vice Chairman 
Gurney in dissents of September 3, 1958 and May 7, 1959, 


in the Great Lakes-Southeast Service Case and Member 
Minetti in a dissent of April 1, 1957, in the Eastern Route 
Consolidation Case. No explanation has been given for the 
departure by these members of the Board from their 
earlier views. 


11. On September 22, 1959, petitioner and TWA filed 
petitions for rehearing, reargument and reconsideration of 
the foregoing decision and order. In those petitions, peti- 
tioner and TWA requested a rehearing for the purpose, 
among others, of receiving evidence which demonstrated 
that experienced jet costs were even higher than when 
petitioner filed its earlier motions to reopen the record. 
Further, those petitions, inter alia, called attention to ex 
parte attempts to influence the Board and its staff through- 
out the case. They demonstrated that in excess of 120 ex 
parte communciations had been sent to the Board or mem- 
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bers of its staff, and that in whole or in part these communi- 
cations had been written, inspired or solicited by American 
and the City and County of San Francisco. Further, they 
demonstrated that these communications were in direct 
violation of the Board’s Principles and Rules of Practice, 
as well as fundamental principles of due process. 


12. To date, the Board has not passed upon the above 
described petitions for rehearing, reargument and recon- 
sideration or petitioner’s petition for a stay of the Board’s 
above order pending this Court’s decision in this case. 


13. The foregoing chronology sets forth in summary 
form the handicaps under which petitioner has been forced 
to try this case. Time and time again petitioner was denied 
the opportunity to make an adequate presentation of its 
position, to see that all facts essential to an intelligent 
determination of the issues were before the Board, or fairly 
to answer arguments of its opponents. The total effect of 


the errors committed throughout the proceeding has been 
to deny petitioner due process and a fair hearing. 


Iv. 


THE POINTS UPON WHICH PETITIONER 
INTENDS TO RELY 


Petitioner, United Air Lines, Inc., submits that Order 
E-14412, adopted by the Civil Aeronautics Board on Sep- 
tember 2, 1959, is invalid and erroneous for the following 
reasons: 


1. Ez parte attempts by formal parties to the proceeding 
having interests adverse to those of petitioner, directly and 
indirectly, to influence the Board’s decision in this case 
violated Sections 300.2(a) and 300.2(¢) of the Board’s 
Principles of Practice and deprived petitioner of due process 
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of law and of a fair hearing as guaranteed by the Admin- 
istrative Procedure Act and the Federal Aviation Act. 


2. The acceptance by the Civil Aeronautics Board, 
throughout the course of the proceeding, of ex parte com- 
munications calculated to influence the Board’s decision 
adversely to petitioner violated the Board’s Rules of Prac- 
tice, specifically Rules 14, 18 and 24(j), and deprived peti- 
tioner of due process of law and of a fair hearing as 
guaranteed by the Administrative Procedure Act and the 
Federal Aviation Act. 


3. The denial by the Civil Aeronautics Board of peti- 
tioner’s timely filed motions to reopen the record to receive 
competent, relevant, material and available evidence of ac- 
taal operating costs of jet aircraft which were placed in 
commercial service only after the conclusion of the hearing 
and which evidence would have shown that the Board’s 
findings as to the economic feasibility of three carrier com- 


petitive service are erroneous and that certification of a 
third competitor would result in substantial losses for all 
carriers involved, constituted an abuse of discretion and 
deprived petitioner of a fair hearing. 


4 The Civil Aeronautics Board and the members there- 
of by the following additional actions, both severally and in 
combination with each other and with the other errors 
alleged herein, further deprived petitioner of due process 
of law and of a fair hearing as guaranteed by the Adminis- 
trative Procedure Act and the Federal Aviation Act: 


(a) Refusal by the Board and its Examiner to direct 
production, or in camera inspection by the Examiner, of a 
report prepared by the Board’s Bureau of Air Operations 
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in conjunction with the proceeding and requested by peti- 
tioner for ‘use in preparation of its case and cross-examina- 
tion of the Burean’s witness; 

(b) Denial to petitioner of adequate time for oral argu- 
ment or an amount of time reasonably equal to that allotted 
to its adversaries; 

(c) Failure of the Board member casting the decisive 
vote to hear oral argument; 

(d) Failure of the other two members of the majority to 
set forth in the Board’s opinion reasons for their departure 
from opinions recently expressed by them in prior pro- 
ceedings; and 

(e) Announcement by the Board of its vote by a Press 
Release prior to preparation and issuance of its formal 
opinion and order in the proceeding. 


5. The record upon which the order of the Civil Aero- 


nautics Board purports to be based is fatally defective in 
that it is devoid of reliable and probative evidence as to 
the cost of operating jet aircraft which is relevant to an 
essential issue in the proceeding, viz., whether nonstop 
service over the route involved by three air carriers would, 
or would not, be economically feasible. 


6. The Board’s findings and conclusion that three car- 
riers could operate nonstop over the New York-San Fran- 
cisco route without sustaining substantial financial loss, 
upon which the Board’s decision in part rests, are without 
support in underlying findings, are not supported by sub- 
stantial evidence in the record as a whole, and are contra- 
dicted by facts disclosed by the actual operation of jet 
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aircraft after the close of the hearing which the Board 
refused to consider, by denying requests to reopen the 
proceeding. 

7. The Board’s findings and conclusion that the serv- 
ices of petitioner and TWA, though not inadequate, did not 
fully meet the needs of the traveling public and that the 
public would receive the benefits of competition if American 
were granted nonstop authority between New York and 
San Francisco rest upon subsidiary findings that are in 
direct conflict with undisputed evidence, are not supported 
by substantial evidence in the record as a whole, and are 
predicated inaccurately and improperly upon findings as to 
a short period of time preceding delivery from the manu- 
facturers in early 1957 of new aircraft ordered 2% years 
earlier and with which petitioner and TWA immediately 
enlarged their service pursuant to plans established well in 
advance of the proceeding below. 


_§. The Board’s findings and conclusion as to the volume 
of New York-San Francisco nonstop traffic in 1960 and 
succeeding years are not supported by substantial evidence 
in the record as a whole and disregard facts establishing 
that the Board’s forecast embraces traffic not available for 
nonstop service between those points. 


9. The Board failed to set forth reasons for its rejection 
of petitioner’s traffic forecast and to make findings with 
respect to certain of petitioner’s exceptions to the Exam- 
iner’s Initial Decision to which the Board’s attention was 
specifically directed on petitions for rehearing, reargument 
and reconsideration. 


10.. The Board’s findings and conclusion that the grant 
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of New York-San Francisco nonstop authority to American 
is required by the public convenience and necessity are 
arbitrary and capricious and not supported by substantial 
evidence i in the record as a whole. 


Vv. 
PETITION FOR STAY 


Concurrently herewith, petitioner, United Air Lines, Inc., 
is filing a petition to stay the above described order of the 
Civil Aeronautics Board and the amended certificate of 
public convenience and necessity issued to American Air- 
lines, Inc., pursuant thereto, pending review of said order 
by this Court. 


VI 
PRAYER FOR RELIEF 


Wauererore, petitioner, United Air Lines, Inc., prays 
that this Court review Order E-14412, adopted by the Civil 
Aeronautics Board on September 2, 1959; that a copy of 
this petition be transmitted to the Civil Aeronautics Board; 
that said Board be required to certify and file in this Court 
a transcript of the record of the proceeding in which said 
order was entered, a stenographic transcript of the ex parte 
conference between the Board and representatives of the 
City and County of San Francisco held on December 2, 
1957, and all ex parte communications received by members 
of the Board and any Board employee which relate to said 
proceeding together with acknowledgments of the same; 
that upon review the aforesaid order of the Civil Aero- 
nautics Board and the amended certificate of public con- 
venience and necessity issued to American Airlines, Inc., 
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pursuant thereto, be set aside; and that the Court grant to 
petitioner such other and further relief as the Court may 
deem proper. 
Dated at Chicago, Illinois, this 22nd day of October, 1959. 
Respectfully submitted, 
H. Tewererox Brows, 
Rosgsr L. Srezx, 


Froyp M. Rett, 
231 South La Salle Street, 


Chicago 4, Dlinois, 
James Francis Remy, 
1625 K Street, N-W., 
Washington 6, D.C., 
Attorneys for Petitioner, 
Unrrep Ar Loves, Ine. 


Mayer, Frreprice, Spiess, 
Trrrney, Brown & Pxatt, 
231 South La Salle Street, 
Chicago 4, Ilinois, 


Of Counsel. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have caused the foregoing petition 
to be served on all parties who have been admitted to par- 
ticipate in the proceeding before the Civil Aeronautics 
Board to which this petition relates by causing a copy 
thereof to be mailed, postage prepaid, to each of the 
following: 

Howard C. Westwood 
701 Union Trust Building 
Washington 5, D.C. 

Attorney for American Airlines, Inc. 


C. Edward Leasure 
1701 K Street, N.W. 
Washington 6, D.C. 
Attorney for Northwest Airlines, Inc. 


James K. Crimmins 
25 Broadway 
New York 4, N. Y. 
Attorney for Trans World Airlines, Inc. 


Dion R. Holn 

206 City Hall 

San Francisco 2, California 
Attorney for the City and County of 
San Francisco 


Charles C. Miller 

San Francisco Chamber of Commerce 

333 Pine Street 

San Francisco 4, California 
Representative of the San Francisco 
Chamber of Commerce 
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J. Kerwin Rooney 
Port of Oakland 
Grove Street Pier 
Oakland 7, California 
Attorney for the City of Oakland 


Howard Waldorf 

1320 Webster Street 

Oakland, California 
Representative of the Oakland Chamber 
of Commerce 


Francis A. Mulhern 
Port of New York Authority 
111 - 8th Avenue 
New York 11, N. Y. 
Attorney for the Port of New York Authority 


Service of this petition upon the Civil Aeronautics Board, 
the respondent, will be made by the clerk of this Court, pur- 
suant to the Federal Aviation Act and the Court’s Rules 
of Practice applicable. to the review of orders of adminis- 
trative agencies. 


Dated at Washington, D.C., this 22nd day of October, 1959. 


/3/ James Francis Remy 
James Francis Reilly 
Attorney for Petitioner 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15414 


UNITED AIR LINES, INC., 
Petitioner, 
v. 

CIVIL AERONAUTICS BOARD, 

Respondent, 
AMERICAN AIRLINES, INC., CITY AND 

COUNTY OF SAN FRANCISCO, 

Intervenors. 


On Petition for Review of Orders of the Civil 
Aeronautics Board 


REPLY BRIEF OF PETITIONER, 
UNITED AIR LINES, INC. 


A. THE BOARD’S ARGUMENT THAT IT IS NOT 
BOUND BY ITS OWN PRINCIPLES AND RULES 
OF PRACTICE. 


Petitioner, United Air Lines, Inc. is shocked by the 
opening argument made in the brief of the respondent, 
Civil Aeronautics Board. The only conclusion which can 
be drawn from statements which are repeatedly and cate- 
gorically made is that, so long as the Board declares itself 
to be satisfied with the fairness of its decisions, it does not 
consider itself bound by its own Principles and Rules of 
Practice, by the Administrative Procedure Act, or by the 
constitutional guarantee of due process. Counsel for the 
Board state, and state without qualification, that efforts 
by interested parties to bring pressure to bear upon it, or 
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otherwise improperly attempt to influence the Board’s de- 
cisions, will not vitiate a proceeding so long as the Board 
itself concludes that the attempt was unsuccessful, and that 
the Board is free to listen to evidence or argument in pri- 
vate as well as in public so long as it is willing to declare 
that it can disregard what it has thus heard when the time 
for its deliberations and decision arrives. 


The following excerpts from its brief, leaves little room 
for argument as to the position of the Board: 


“© © © prior precedent makes clear that its disclaimer 
of consideration of the materials here in question 
must be accepted.” (Br. p. 17) [Emphasis added] 


“The short answer to petitioners’ arguments is the 
Board’s disavowal of any consideration of the mate- 
rial in its correspondence file in deciding this or any 
other case. * * * Since the material as to which peti- 
tioners complain was not taken into account by the 

the proceeding was completely fair to peti- 


tioners and in no way vitiated.” (Br. pp. 21-22) 


“We submit that where the agency is acting openly 
and publicly, as in the present case, tts disclaimer 
must be accepted;” (Br. p. 23) [Emphasis added] 


“For it makes no difference on this point that some 
of the communications from public officials or others 
which went into the public correspondence file were 
inspired by American or San Francisco (or indeed, 
sent by the latter party). If it is accepted (as we urge 
it must be) that the Board does not consider material 
in this file in deciding the case, it is immaterial whether 
the letter being politely acknowledged and then ig- 
nored comes from the public official voluntarily or 
as a result of a party’s solicitation.” (Br. p. 26) 


Simply stated, it is the position of ihe Board that it is 
not subject to the rules of evidence and procedure which 
petitioner had assumed to be universally recognized as 
necessary to protect the integrity of our judicial process. 
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It is small wonder that the Department of Justice finds 
itself in the rare position of being unable to support the 
views of the agency which it is representing. 


B. THE BOARD’S EXCUSES FOR IGNORING THE 
VIOLATIONS OF ITS PRINCIPLES AND RULES 
OF PRACTICE. 


While the Board takes the categoric position that this 
Court has no right to even review the Board’s decision 
to ignore the admitted violations of its Principles and 
Rules of Practice, or to consider in any way the propriety 
of that action, it does at the same time seek to find some 
excuse for its refusal to do anything about those viola- 
tions. 

It concedes that improper efforts were made to influence 
its decision, but, as has also been done by American, it 
attempts to obscure their significance by suggesting that 
petitioners knew or could have known of what was going 
on and that knowledge that such activities were being en- 
gaged in was all of the protection to which the petitioners 
were entitled. The argument is unsound legally and in- 
correct factually. It is the act of attempting to bring pres- 
sure or influence to bear which is proscribed by all canons 
of judicial ethics and by all principles and rules of prac- 
tice. A party does not become free to violate the Board’s 
rules merely by the filing of a notice of intent. The fact 
that San Francisco publicly announced that it was em- 
ploying a paid lobbyist to direct a campaign of pressure 
against the Board (Tr. 5468-70) did little to protect United 
from the effects of that campaign. Nor did the Chairman 
of the Board, in his conference with San Francisco city 
officials, seem to feel that the public announcement by San 
Francisco of its plans served as any justification for them 
(Tr. 5468-72). 
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Equally indefensible is the criticism leveled at petition- 
ers for failure to call to the attention of the Board at an 
earlier date, the existence of the material contained in the 
Board’s own files, of which the Board admittedly had 
knowledge and the petitioners did not. It was the Board’s 
own obligation to put a stop to improper conduct of which 
it had knowledge and that responsibility cannot be shifted 
by it to innocent parties. . 

‘ Farthermore, while United has not felt that its knowl- 
edge or lack of knowledge of what off-the-record state- 
ments were made or information supplied to the Board 
was a matter of controlling importance, the statement 
that all of this information was at least available for in- 
spection in a so-called “public correspondence file” is not 
even remotely accurate. Between November 29, 1957 and 
April 8, 1959 this file shows that on at least ten occasions 
enclosures received by the Board were returned to the 
sender, usually at the sender’s request (Tr. 204-7, 209-12, 


238-41, 260-1, 266, 569-70, 573-6). On December 5, 1957, for 
example, a member of the United States House of Rep- 
resentatives wrote as follows: 


“Enclosed is a summary of the facts pointing out the 
reasons why it is so important that a third nonstop 
earrier be authorized to handle the route between San 
Francisco and New York.” (Tr. 570) 


On June 27, 1958 another letter to the Board from a 
member of the House reads: 


“Enclosed you will find pertinent information on the 
San Francisco-New York nonstop case, docket No. 
9214.” (Tr. 212) 

In both instances the material submitted for considera- 
tion was returned to the Congressman who forwarded it. 
United is not suggesting that the Board or any members of 
Congress attempted to conceal any information which 
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passed between them, but wishes to make it entirely clear 
that the public correspondence file shows on its face that 
it by no means discloses all of the ex parte information 
received by the Board which went to the merits of the pro- 
ceeding. 

Neither is it so clear.as.the-Board’s brief would imply 
that communications to the Board received any more than 
a “routine acknowledgment” and were thereafter ignored. 
The Vice Chairman’s three page reply of July 3, 1958 to 
a highly critical letter received from a member of Congress 
hardly falls within the category of a routine acknowiledg- 
ment (Tr. 209-11). Nor does the legend “COORDINATED 
WITH BOARD MEMBERS” appearing on the foregoing 
letter and also upon a later letter, written by'the Chairman 
of the Board under date of July 11 (Tr. 213-4), lend support 
to the statement that such communications “are rarely ever 
brought to the attention of any Board member save for 
signature on the acknowledgment.”.: (Brief, pp. 22-23.) 


The statement of position made by the Board in its 
opinion of November-19, 1959, Order No. E-14664, makes 
unnecessary any further extended answer to the three- 
pronged argument or excuse’ upon which American and 
San Francisco have been forced to fall back since the:time 
that their improper activities were first exposed: first, that 
a public correspondence file consisting of only 285 pages 
does not indicate much of an interest in a case or effort to 
influence a decision; second, that those letters which relate 
only to the question of when hearings‘should be held should 
be ignored despite the fact that the decision of this question 
would determine the extent to which evidence would be 
available of the characteristics and-operating costs of jet 
aircraft; and third, that after all was said and done the 
content of the correspondence addressed to the Board was 
of no. consequence and could not possibly influence its 
decision. 


The Board has stated its position in these terms: 


“‘We proceed upon the charges fairly alleged and base 
our decision upon the nature, rather than the number, 
of the activities specified, in view of the position of 
petitioners that further investigation would do no 
more than provide proof of the allegations or show 
matters entirely cumulative in nature.” (Tr. 54434.) 


The charges fairly alleged by United are that American 
and San Francisco improperly sought to sway the judgment 
of the Board by attempting to bring pressure and influence 
to bear upon it, both directly in the case of San Francisco 
and indirectly in the case of both parties through persons 
prominent in political or public life, and further, that there 
were improper communications addressed to the Board on 
the merits of the case. Counsel for United said in his argu- 
ment to the Board: 


“T have no doubt that a complete investigation of the 
source of inspiration for this campaign would find that 
substantially all letters written by members of Con- 
gress were written as a result of requests made to them 
by the interested parties.” (Tr. 5373.) 


The Board for the purposes of its position is willing to 
assume that this was so. What the Board in effect has said 
is that if every member of Congress were persuaded to 
send ex parte communciations to the Board in support of 
an applicant in a route case, neither the solicitation, the 
writing, nor the receipt of such communications would in- 
validate the grant of a certificate. 


While the Board, American and San Francisco all argue 
that the ex parte approaches made to the Board were en- 
tirely ineffective and harmless, they have been strangely 
silent on the question of why such intensive and continued 
efforts were made to produce these approaches. That the 
pressure which the parties sought to apply and the off-the- 


7. 


record support which-was solicited from persons of high 
political position and influence was intended to have a 
favorable effect upon American’s application cannot be 
open to any serious question. It remains the position of 
the Board, nevertheless, that United and TWA, innocent 
parties, should be required to prove the state of mind of 
each member who joined in the majority opinion before the 
Board is required to act. Absent such proof, obviously 
proof of a character which it would be virtually impossible 
to obtain, the Board proposes to permit American and Sar 
Francisco to retain the fruits of their admittedly improper 
conduct. 


While United does not pretend to be able to state just 
what considerations flowed through the minds of the mem- 
bers who constituted the Board majority, the unnatural 
conduct of this proceeding from its very inception itself 
presents more than a reasonable likelihood that the conduct 
of American and San Francisco did have the effect intended 


for it: 


The application of American was given preferential 
treatment and tried out of order. 


The Board refused United and TWA access to the staff 
report which presumably furnished a foundation for the 
Board’s order of expedition. It was unwilling to let the 
petitioners know what prompted that order and thereby 
permit them to present facts or argument which might 
have led to a contrary decision. 


The Board majority felt that expedition of the hearing 
would enable the Board to stady the impact of jet aircraft 
upon routes, traffic and scheduling under circumstances 
where there would be a minimum amount of other distract- 
ing considerations, and directed the Examiner to make 
specific findings on this issue in determining whether the 
public convenience and necessity required additional non- 
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stop service (Tr. 136). Yet, when important evidence of 
actual jet costs became available they refused to reopen the 
hearing to permit its receipt. They accepted an Examiner’s 
report devoid of specific findings in this admittedly all- 
important area and predicated their own decision upon 
this report. 

Two of the three members of the Board majority in their 
grant of a certificate to American departed from views only 
recently and publicly expressed by them. 


. They now propose to permit admitted violations of their 
Principles and Rules of Practice to go not.merely unpun- 
ished but in fact rewarded. 

Tf such an unusual chain of circumstances culminating 
in-such a decision does not constitute conclusive proof that 
Board members were influenced by the pressure exerted 
against them, it certainly suggests at least the strong like- 
lihood that such pressure had its, intended ‘effect. 


There is much loose talk in opposing briefs of penalizing 
the citizens of the San Francisco and New York areas 
through the proposed setting aside of American’s certifi- 
cate, but a dearth of discussion as to what the penalty 
would be. No one has sought to dispute the statement of 
United that the withdrawal of American’s service would 
leave for the San Francisco-New York nonstop market the 
same types of planes, flying at the same times of the day 
and offering sufficient capacity to fly with reasonable load 
factors all of the traffic that the Board has estimated that 
this market will provide. 


It is true that San Francisco would be unable to boast 
of having as many nonstop transcontinental carriers as its 
arch rival, Los Angeles, and it is true that American would 
have to give up something which it never had in ‘the first 
place and might never have obtained but for its own im- 
proper conduct. If this be considered a penalty it is a small 
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one-to:impose for engaging in conduct aimed at depriving 
United and TWA, through improper means, of revenues ‘in 
excess: of: $12,000,000 per year (Tr. 4748). 


C. -THE.ISSUE OF A FAIR HEARING. — 


On the issue of a fair hearing, little needs to be added 
to what has heretofore been said by petitioner in this and 
in its original brief, except to make clear the position in 
which petitioner has been put by virtue of the refusal of 
the Board to reopen the record for the receipt of evidence 
of actual jet costs. Both the Board and American would 
imply that the evidence which United sought to introduce 
was speculative, or related to a shakedown period during 
which costs would not be representative of those which 
might be ultimately expected. A more complete misrepre- 
sentation of United’s position could not be made. As ex- 
amples of the facts which United felt that the Board would 
wish to have and should have in the record which it was 
to consider, United has cited the addition of a third pilot to 
American’s flight crew, the addition of a fourth stewardess 
and the announced intention of American to. convert its 
fleet of 707 aircraft to turbo-fan engines at a cost of 
40 million dollars (Tr. 5126-7). These added costs were 
neither speculative, temporary nor, as the Board argues 
(Br. 18), such as to not materially alter prior cost esti- 
mates. 


In addition, United called attention to the fact that the 
707. was 30 m.p.h. slower than anticipated, with the result 
that flight times were substantially increasd (Tr. 5127). 
While the additional cost attributable to such speed failure 
may be less easy to fix than the salary of a pilot or the cost 
of a turbo-fan engine, it is nonetheless an important cost 
that should have been the subject of investigation. 


Granted, as it must be, that hearings must some time 
come to an end, it is equally true that an administrative 
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agency is not endowed with an unlimited discretion to 
grant or deny a request to reopen a record. On the con- 
trary, it is well established that where new evidence, not 
available at the time of hearing, undermines findings on an 
essential issue, refusals to reopen the proceeding to re- 
ceive that evidence constitute an abuse of agency discre- 
tion. Atchison, Topeka & Santa Fe Ry. Co. v. United 
States, 284 U.S. 248 (1932); Braniff Airways, Inc. v. 
C.A.B., 79 App. D.C. 341, 147 F.2d 152 (1945) ; Enterprise 
Company v. F.C.C., 97 App. D.C. 374, 231 F.2d 708 (1955) ; 
cert. den. 351 U.S. 920 (1956) ; W.S. Butterfield Theatres, 
Inc. v. F.C.C., 99 App. D.C. 71, 237 F.2d 552 (1956). 


In the Enterprise case, supra, this Court held that the 
Federal Communications Commission erred in refasing to 
reopen a proceeding where, during the pendency of peti- 
tions for reconsideration of an award made by the Com- 
mission, an agreement came to light between the successful 
applicant and an individual holding interests in other com- 
munications media which had a direct bearing on findings 
made by the Commission. The following statements made 
by the Court there are especially pertinent here (pp. 378- 
379) : 


«e © © the events in question, though they occurred sub- 
sequent to the August order and the petition for re- 
consideration, struck at the very basis which had been 
assigned by the Commission for its decision, and were 
disclosed at a time when the decision was still open for 
reconsideration. * * * 


“The Commission must have latitude in bringing 
finality to its choice between applicants but the cir- 
cumstances to which we have referred impel us to 
conclude that in the public interest the Commission, 
in the exercise of a sound discretion, should have re- 
opened the record for reception of evidence of the 
new developments and to complete comparative con- 
sideration in light of those developments.” 
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In the present proceeding, as in the case cited, the new 
evidence as to costs came into existence only after con- 
clusion of the hearing below. The fact that the issue to 
which the new evidence here relates differs from that con- 
sidered in the Enterprise case makes it no less important 
to the decision to be made. The Board in the present case 
did not find that American should be certificated regardless 
of the economic effects of such certification. It cannot be 
said, therefore, that the Board would have reached the 
result which it did reach had it received evidence of added 
jet costs which showed that the actual costs to be antici- 
pated would be substantially in excess of those estimated 
at the time of hearing. 


The Board seeks to justify its action not only through 
misstatement of the position taken by United but also by 
inaccurate description of the cost estimates upon which 
the Board relies. It describes them as manufacturer’s costs 
made after extensive testing (Br. 15). They were in fact 


manufacturer’s estimates, a far cry from actual costs, and 
they were made prior to the testing of any planes in pas- 
senger service. 


Counsel for the Board would also justify the Board’s 
decision by reliance upon data contained in Forms 41 filed 
by American subsequent to the close of the evidentiary 
hearings. In preference to evidence subjected to the nor- 
mal hearing process they would rely upon data which is 
unexplained, has not been subjected to examination or 
cross-examination and has not been referred to or relied 
upon by the Board im any of tts opinions. 


This data was called to the attention of the Board in 
American’s answer to. petitions for rehearing and recon- 
sideration (Tr. 5201). It related to operations of the first 
two quarters of 1959, a shakedown period in the use of 
jet aircraft which American in an about-face now contends 
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would supply. no significant cost information. This data 
does not cover passenger service costs or ground costs. 
It shows that experienced “flying operations” and “depre- 
ciation” costs were higher than those which it had fore- 
cast in this case. Only as regards maintenance expense do 
these reports show lower costs than American had fore- 
cast and this results very largely from a reduction in the 
size of a reserve account. Maintenance experience over 2 
short term is determined primarily by the manner in which 
maintenance is scheduled and a reserve account is little 
more than a bookkeeping figure. Without explanation the 
foregoing figures are meaningless, particularly in the light 
of the fact that in the same six-month period TWA re- 
ported direct maintenance expense in excess of $240 per 
ramp hour as opposed to American’s reported expense of 
$158. 


United urged that cross-examination was required be- 
fore any reliance could be placed upon this data (Tr. 


5304-6). The Board did not permit cross-examination, but 
neither did it rely in any way nor even refer to these re- 
ported costs in its opinion. That counsel for the Board 
should find it necessary to support the Board’s decision 
through reliance upon data on which the Board itself did 
not choose to rely, points in itself to the paucity of the 
evidence available to support the Board’s findings and con- 
clusions. 


D. THE FINDINGS AND ORDER OF THE BOARD. 


The arguments advanced by Board counsel on pages 
40-45 of their brief are little more than a miscellany of un- 
supported conclusions, misstatement and evasion. 


They state that where there is sufficient traffic the Board 
is entitled to certificate an additional carrier. They do not 
attempt to explain under what circumstances traffic may 
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be considered sufficient or point to any basic findings sup- 
porting a conclusion of such sufficiency. 


They state that the San Francisco-New York market is 
a lucrative market which can support multi-carrier serv- 
ice because other markets of comparable size do so. Not 
only do they fail to differentiate between the overall San 
Francisco-New York market, which already has multi- 
carrier service, and the San Francisco-New York nonstop 
market which is the market to be considered here, but, 
with no attempt to analyze the characteristics of what they 
consider to be comparable markets, they assume that the 
ability of one to support multi-carrier service is proof of 
the ability of each. 


Counsel state that American’s assigned role has long 
been that of a competitor in the market involved. The fact 
is that American has never been a competitor in the San 
Francisco-New York nonstop market. If counsel is speak- 


ing of a different market, the one-stop or multi-stop San 
Francisco-New York market, no reason is advanced why 
American cannot remain as much of a competitor in those 
markets with jet planes as it has in the past been with 
piston-powered equipment. 


Counsel state that TWA never matched either the quan- 
tity or quality of United’s service. As flattering as this 
statement may be to petitioner, the argument is not mean- 
ingfal and, more importantly, proves nothing as to the 
total quantity and- quality of service provided for the 
market. Petitioner would be interested in hearing Board 
counsel point to any market in which the quantity and 
quality of service furnished by each carrier exactly matches 
that of each of its competitors, a situation at which it would 
be difficult to arrive without an agreement not to compete. 


Counsel imply that United and ‘TWA increased their 
services in 1957 as a result of American’s motion for ex- 
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pedition of its application. In view of the undisputed evi- 
dence that all new schedules were planned and, in the case 
of United, announced long before the filing of American’s 
motion, this statement must be characterized as deliberately 
misleading (Tr. 3214). 


Counsel state that United and TWA operated more 
flights in the Los Angeles-New York than in the San Fran- 
cisco-New York market, but neglect to point out that the 
former was and is a much larger market with more pas- 
sengers to be carried. Counsel’s other comparisons between 
the Los Angeles-New York and San Francisco-New York 
markets are equally inaccurate or misleading. Except for 
a limited period in 1957 the record shows that more seats 
in proportion to the passengers carried were consistently 
provided in the San Franciseo-New York than in the Los 
Angeles-New York nonstop market (Tr. 3204). 


Board counsel find it surprising that petitioners should 
think of public convenience and necessity in terms of 1960, 


rather than in terms of some distant and unspecified date. 
Their position seems to be that if a market may at some 
indeterminate future time ‘be expected to be large enough 
to economically support multi-carrier service, the Board is 
justified in providing multi-carrier service now. This is 
neither the law nor sound regulatory theory. 


This Court, in the case of Delta Air Lines v. Civil Aero- 
nautics Board, Case No. 14798, slip opinion at p. 9, has 
provided the short answer to the Board’s novel concept of 
economic sufficiency. The Court said: 

“The public interest * * * requires that, if there be 
only enough business to support operation by one l- 
censee, there must be only one licensee. This is a 
commonplace of public utility regulation.” 


The Board’s broad and optimistic conclusion that with 
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a curtailment of the. number of schedules which each of 
the carriers testified was necessary to provide a balanced 
pattern of service, those carriers should be able to break 
even in 1960 and do somewhat better thereafter, scarcely 
satisfies the standard of sufficiency enunciated by this 
Court. 


The position taken by Board counsel with respect to the 
obligation of the Board to support its general conclusions 
with specific findings and those findings with specific evi- 
dence bears a striking resemblance to the position they 
take with respect to the obligation of the Board to enforce 
its Principles and Rules of Practice. They state in sub- 
stance, at page 46 of their brief, that if the Board is sat- 
isfied with the validity of its general conclusions it is not 
required to support those conclusions with specific findings 
with respect to the economic effect on a market of added 
service. In the view of Board counsel the Board does not 
have to consider what the effect of such new service would 


be upon underlying costs, load factors, net income, rate of 
return upon the investment devoted to the market, etcetera. 
It is the opinion of counsel that if a carrier receives reve- 
nue from other sources sufficient to maintain its economic 
health, the Board need not consider what effect the addi- 
tion of the new service would have upon either the carriers 
or the overall services in the market involved. 


In the case of Clarke v. United States, 101 F.Supp. 587 
(D.C. D.C., 1951), pp. 590-594, the Court said: 

“Only if there be traffic enough to support efficient 
operations by more than one carrier does. the publie 
interest require the competitive operations of two 
carriers. 
«“e ¢ * the property employed must be permitted to 
earn @ reasonable return. 


«e ¢ * * the ultimate finding of public convenience and 
necessity must be based upon the proper statutory 
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criteria and must have had the necessary factual find- 
ings to support it.” 


Without any explanation of how they would interpret 
these or other statements made by the Court, counsel state 
that they are unable to read the decision as imposing any 
requirement that an agency make findings such as those 
referred to. Petitioner submits that the Board’s attitude 
towards its obligation to make necessary factual findings 
fairly supported by the evidence in the record is a further 
indication that its decision has been influenced by the pres- 
sure exerted against it. 


E. THE PUBLIC INTEREST. 


Counsel profess themselves to be unable to understand 
what petitioner and the minority members of the Board 
have had in mind in stating that the probable effect of the 
entry of American into the San Francisco-New York non- 


stop market would be to increase general passenger fare 
levels. The Board majority has never heretofore challenged 
this statement (nor has American) or claimed any inability 
to understand the reasoning underlying it. 


Stated as briefly as possible, the basis for the foregoing 
statement is this: the policy of the Board, as is the case 
with other regulatory agencies, is to fix fares at a level 
which will enable carriers to earn a reasonable return upon 
the value of the property devoted by them to the public 
interest. If American is granted entry into the San Fran- 
cisco-New York nonstop market, the total investment in the 
market through duplication of equipment and services will 
be greater than is or would be the combined investment of 
only United and TWA and the larger investment will be 
entitled to earn a larger number of dollars. At present fare 
levels, however, and assuming the Board’s forecasts as to 
traffic volumes and carrier operations, an anticipated 
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profit for United and TWA in 1960 of more than $1,100,000 
would be transformed into what the Board describes as 
something better than a break-even operation. Certification 
of American would produce a greater total investment and 
at the same time cause a reduction in the net income of 
the three carriers in excess of $1,000,000. 


A rate-making case is pending before the Board. The 
industry is entitled to the same return upon its investment, 
the same number of dollars of income, whether American 
is or is not permitted to enter this market. Simple arith- 
metic makes it clear that if the airline industry is to 
receive the same return upon its investment regardless of 
the outcome of the instant proceeding, then the certifica- 
tion of American will call for an increase in passenger fare 
levels which will provide sufficient revenue after the deduc- 
tion of all operating costs and taxes to provide additional 
net income in excess of $1,000,000 per year. 


Other users of air transportation should not be called 
upon to subsidize the San Francisco-New York nonstop 
market. This is the true public interest, an interest which 
the Board majority has ignored. 


F. THE RELIEF REQUIRED. 


The Department of Justice now joins petitioners in urg- 
ing that the violations of the Board’s Principles and Rules 
of Practice cannot be ignored and that action must be 
taken to preserve the integrity of the Board’s administra- 
tive process. The action recommended by the Department 
' is a remand for further hearings. The Department appar- 
ently takes no position as to whether American’s certificate 
should or should not be set aside pending determinaticn of 
what further action should be taken, but states it to be the 
view of the Department that further hearings would not 
of necessity require such action. 
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- Analysis of the Board’s opinion and order and the brief 
filed on its behalf in this Court makes it apparent that 
such relief would be meaningless. The Board has made it 
entirely clear that regardless of what facts might be di- 
vulged in hearings such as those which the Department of 
Justice has recommended, it would not vacate its order 
and would not set aside American’s certificate. The Board 
has already accepted for the purposes of its decision the 
truth of the charges which petitioners have made. Peti- 
tioners have charged that American and San Francisco 
deliberately attempted to exert pressure against the Board 
and influence the decision or decisions to be made through 
direct contact with the Board or through solicitation of the 
ex parte approaches which were admittedly made. For the 
purposes of the Board’s decision, it makes no difference 
whether. the president, the board of directors, or lower 
échelon employees were responsible for the activities in 
which American engaged. The Board has said that those 


activities, however initiated and however extensively 
carried on, were not activities of a nature which in the 
opinion of the Board would justify the setting aside of 
American’s certificate. 


It is further clear that if as a result of approaches made 
to them by the interested parties every member of every 
committee in Congress with which the Board had to deal 
indicated to the Board an off-the-record desire that Ameri- 
can be granted a certificate, the Board would not find in 
such conduct grounds for reversing its position. Peti- 
tioners are hopeful that upon further consideration the 
Department of Justice itself will recognize the futility of 
the action which it has recommended. 


As regards the nature of the relief which is called for 
here there are significant differences between this pro- 
ceeding and Sangamon Valley Television Corp. v. United 
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States, 103 App. D.C. 13, 269 F. 2d 221 (1959), and related 
cases in which the Court found that reopening of the pro- 
ceedings provided adequate relief. Here the Court has 
already given the Board an opportunity to correct the 
situation created by the violations of its Rules of Prac- 
tice. The Board has declined to act and has stated that 
such knowledge as a further inquiry might elicit would 
not cause it to change its position. In the ease of Massachu- 
setts Bay Telecasters, Inc. v. F.C.C., 104 App. D.C. 324, 
261 F.2d 55 (1958), this Court in discussing ex parte 
activities said: 

“We should have the benefit of the Commission’s de- 

termination in such matters before deciding ultimately 

what disposition should be made of this case.” 


In the instant case that determination has already been 
made. The proceeding is now before this Court for final 
disposition. 

The television cases also presented a question of public 
interest which is not here present. In the television cases 
the newly authorized service differed from that which was 
already in existence. Here, as has already been indicated, 
the service proposed by American is for all practical pur- 
poses identical with that already furnished and to be 
furnished by petitioners, save the fact that the Board calls 
upon United and TWA to eliminate service that would 
otherwise be available for the public in order to permit 
American’s entry into the market. Petitioner submits that 
there is no public interest which could possibly require 
that American, admittedly guilty of violating the Board’s 
Rules of Practice, should be permitted to divert revenues 
from petitioners, innocent parties, at a rate in excess of 
$12,000,000 per year, while the Board conducts further 
proceedings to consider whether there may be additional 
evidence of violations of its Rules, which evidence would 
not alter its decision even if disclosed. 
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G. CONCLUSION. 


Petitioner respectfully urges that the orders under 
review be reversed and the certificate of public convenience 
and necessity issued to American vacated. 


Respectfally submitted, 

H. Tempreton Brown, 

Roszrr L. Stes, 

Froyp M. Rerr, 
231 South La Salle Street 
Chicago 4, Ilinois 

James Francis REILLy, 
1625 K Street, N.W., 
Washington 6, D.C. 


Attorneys for Petitioner, 
United Air Lines, Inc. 
Maver, Frrepuicu, Spress, 
Trerney, Brown & Patt, 
231 South La Salle Street, 
Chicago 4, Illinois, 
re Of Counsel. 
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When this matter was last before the Court, the United States concurred 


in the Civil Aeronautics Board's defense of its avard of nonstop service be- 
tween Hew York and San Francisco to American Airlines, with the exception of 
the issue presented by America's alleged pressure or influence upon the Board. 
We urged that the Board was under an affirmative duty to ascertain, by further 
hearing, the extent and effect of American Airlines’ violations of the Board's 
rules. This Court agreed and remanded the proceeding to the Board 

"gor the limited purpose of holding s hearing to determine, vith 


all convenient speed, the relevant facts on the question of whether 
the Board's rules were so violated as to require a setting aside 
of the order.” 
As amicus curiae in the proceedings on remand, the Uited States 
asserted that if American Airlines was found to have violated the 


Prineiples of Practice, the Board should set aside the grant of the 


route and re-evaluate the comparative qualifications of American 


Airlines and Northwest Airlines, weighing American's violations 
against it. The Board declined to do so, on the grounds: thet the 
terms of this Court's order did not require it and that the vio- 
lations were not sufficiently grave. It found that the violations 
were not such as to vitiate the proceeding, to disqualify 
American Airlines, or to require setting aside the grant of the 
route to American Airlines. However, the Board met our contentions 
by its further statements that a comparetive re-evaluation would 
not change the result and thet assuming that American were given 
a “comparative demerit” because of the viclations, the Board 
would adhere to its selection for reasons which it specified. 
Tn the circumstances, we believe that the order below should 
ve affirmed. fhe actions of American Airlines were fully explored 
in the hearing on remand. The Board clearly found thet American 
Airlines violated the Board's Principles of Practice by soliciting 


support from civic bodies, travel agents, the press and members of 


Congress and instigating communications by them to the Board. As 


this Court had directed, the Board then appraised the nature and 
significance of the violations. It cannot be said that the Board's 
conclusion to adhere to its award of the route is without adequate 
support in the record. 
Respectfully submitted. 


R K. MILLER 3/22/62 
LBU ast 


<REPE¥Y BRIEF OF PETITIONER TRANS WORLD J} 92 
AIRLINES, INC. 


IN THE 


United States Court of 


For rae Disraicr or CoLumsia Cracurr. 


Nos. 15,414, 15,415. 


UNITED AIR LINES, INC, 


TRANS WORLD AIRLINES, INC., 
Petitioners, 
| 

v. | 


CIVIL AERONAUTICS BOARD, 
Respondent, : 


AMERICAN AIRLINES, IN 
CITY AND COUNTY OF SAN BS crs00, 
Intervenors. 


ON PETITIONS aoe REVIEW OF ORDERS OF THE 
Court of RONAUTICS BOARD. 


onited For the 


James K. CarmMins, 
25 Broadway, 
New York 4, N. Y. 
Attorney for Petitioner, 
Trans World Airlines, Inc. 


, Of Counsel. 
——aa7__... 
Trees, Inc. 22 Thames St., New York 6. N.Y.» U. S. A. 


Pandick 
| 


PAGE 
SUPPLEMENTAL STATEMENT nea aeeeeeennneeneceneennnee 1 


EGUMENT: 52S a ee 2 


I. The Board, American and San Francisco 
argue for a conclusive presumption of regu- 
Navi ye ee 

Il. The Board continues to ignore Section 3 of 
the Administrative Procedure Act............-.. 


The Board continues improperly to treat 
the proceeding below as an enforcement 


Ex-Member Hector’s participation in the 
decision is not justified by the Sisto or 


The procedure suggested by the Department 
of Justice falls short of protecting TWA’s 
PENG coca cesnacecsnacazaascussciscaasonconcseesmoekese eens ern 10 


COMORUBION os cc a he 12 


nu 


Taste or AvurHorrries Crrep. 
Cases: 


Blue Gem Dresses, Inc. v. Fashion Originators 
Guild of America, Inc., 116 F. 2d 142... 


Clark v. United States, 289 U.S. 1 
Cleveland-New York Nonstop Service, 18 C. A. B. 
586; 20 C. A. B. 160. .-------nn--nn-e-neeneceeeeenenonene 
Community Broadcasting, Inc. v. Federal Com- 
mumications Commission, ........ App. D. C. .....---» 
(Case No. 15,313, decided Feb- 
ruary 8, V9GO) scien -ncensesnnnveersewennncnnceneeseeee 


Federal Communications Commission v. WOKO, 


Ford Motor Co. v. Labor Board, 305 U. S. 364...... 


Joimt Anti-Fascist Refugee Committee v. Mc- 
Grath, 341 U. 8. 123 


Londoner v. Denver, 210 U. S. 373 _-...---------eeee-=--— 


McGraw Electric Co. v. United States, 120 F. 
Supp. 354 —....... atic 
Morgan v. United “States, “298 a S. “468; 304 


Northwest Airlines, Inc. v. Civil Aeronautics 
Board, 90 App. D. C. 158, 194 F. 2d 339. 


Sangamon Valley Television Corporation v. 
United States, 103 App. D. C. 13, 269 F. 2d 221 


Sisto v. Civil Aeronautics Board, 86 App. D. C. 31 
5 1762 et ees. eee RO RR re ioe ee mer 

T. P. Wright, Administrator, C. A. A. v. Charles 
R. Sisto, Docket No. S. RB. 1987 

United Detroit Theatres Corporation v. Federal 


Commumications ceomodewon a D. C. 239, 
178 F. 2d 700...... CSE EE A ha nae 


United States v. Morgan, 313 U. S. 409 


WEAT, Inc. v. Federal Communications Com- 
mission, 103 App. D. C. 324, 258 F. 2d 418... 


Srarures: 
Administrative Procedure Act, 60 Stat. 237 et seq., 
a OS On C0 2 2, 
Section: | Seana ssc 
Section 10 


REGULATIONS: 
Principles of Practice of the Civil Aeronautics 
Board, 14 C. FP. Be 300.0... esses eeeeceenee eee an 
Bules of Practice of the Civil Aeronautics Board, 
a4 Cs Bi SO 
Bale 19 (g)_.........- 


MiscELLANEOUS: 


Report of the Senate Committee on the Judiciary 
on S. 7 (Report No. 752, 79th Congress, 1st 
SSOBSION ) ocsccscccscccoec ates ane. 


2,6 
2 


IN THE 


Gnited States Court of Appeals 


Fos rae Disrzicr or Cotumsm Crcurr. 


Nos. 15,414, 15,415. 


Unsrrep Am Luvzs, Inc, 
Trans Wortp Armuivzs, Ivo., 
Petitioners, 
v. 


Crvm Axzzonavtics Boazp, 
Respondent, 


American Arixzs, Inc., 
Crry anp County or San Francisco, 
Intervenors. 


ON PETITIONS FOR REVIEW OF ORDEES OF THE 
CIVIL AERONAUTICS BOAED. 


REPLY BRIEF OF PETITIONER TRANS WORLD 
AIRLINES, INC. 


Supplemental Statement. 


There are certain factual allegations in the brief of 
the Board® herein that need clarification and correction. 
The Board states (p. 27)** that the December 2, 1957 
conference with officials of San Francisco was not “a 


* As in TWA’s main brief, the parties are referred to by their 
commonly used short-form designations. 
** References preceded by ‘‘p.’’ are to the main briefs of the 
indicated party. 


2 


private meeting kept secret from the parties.”” Lest the 
Court conclude that the parties were on notice of this con- 
ference, we point out that TWA learned of it only after 
the event, that no official notice was given even at that 
time, and that the so-called publication of the transcript 
mentioned by the Board (p. 4) consisted of permitting 
interested parties, upon request, to purchase copies of 
the transcript from the Board’s official reporter (Tr. 
5466-5482). 

The Board also states (p. 34, fn.), and American sug- 
gests (p. 48) that, in seeking a subpoena for the produc- 
tion of the staff report, TWA did not comply with Rule 
19(g) of the Board’s Rules of Practice (14 C. F. RB. 
302.19(g)). The facts are that both at the time of the 
prehearing conference and at the hearing TWA presented 
to the Examiner written motions (in lieu of subpoenas) 
as required by that rule and, in TWA’s view, in complete 
compliance therewith. When the Examiner ruled adversely 
to the motions, he did not make the moving papers part 
of the record. It has now been stipulated by interested 


counsel that these papers shall be reproduced in the joint 
appendix at Tr. 5483-5486. We consider that the record 
(Tr. 670-671, 2020-2024) and the matter so stipulated dis- 
close the underlying facts sufficiently to permit the Court 
to rule upon the question presented. 


ARGUMENT. 
I. 


The Board, American and San Francisco argue for 
a conclusive presumption of regularity. 


The Board repeatedly (pp. 17, 21-28, 30) and American 
(p. 43) and San Francisco (p. 6), in passing, urge that this 
Court must accept the Board’s declarations that the pro- 
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ceeding below satisfied in all respects the requirements of 
fairness and the appearances of fairness.* 

Such a position is clearly unsound. Seldom, if ever, can 
an agency be expected to come before the Court proclaiming 
that it has relied upon or has been influenced by incompetent 
material, or that its proceedings have been otherwise 
unfair.°* To terminate the Court’s inquiry because of the 
absence of a confession of error by the agency would in vir- 
tually all instances be tantamount to a denial of review. And 
certainly the Department of Justice does not believe that 
the scope of review is so restricted (Board’s Brief, pp. 
52-53). 

The fact of the matter is that no such absolute presump- 
tion can possibly exist because the Board members are in no 
position to evaluate the effect the ex parte communications 
have had on their decision. And this would be true even 
if ex-Member Hector, who cast the decisive vote, had been 
available to rule upon the issues posed on reconsideration. 
A very apt observation in this connection is to be found 
in the recent opinion of Judge Burger in Community Broad- 
casting, Inc. v. Federal Communications Commission, —— 
App. D. C. ......., ....... F. 2d ......., (Case No. 15,313, decided 
February 9, 1960). Therein the Commission urged that 
its grant of temporary authority to one applicant would 
have no weight in a later comparative hearing for perma- 
nent authority. Judge Burger said (Slip Opinion, P. $): 


«ce © * Tt is suggested that to question this 
involves a challenge to the good faith of the Com- 


*¥For example, with respect to the ex parte matter in the cor- 
respondence file, the Board states (p. 21) : 

“The short answer to petitioners’ arguments is the 
Board’s disavowal of any consideration of the material.’’ 
And again (p. 22) : 

<s@ ®@ © Clearly the disclaimer in the instant case is * * ® 
entitled to * * * unreserved acceptance.’’ 

** The confession of error by the Department of Justice herein 
and the Board’s findings of numerous violations of its principles 
and rules (Tr. 5445-5449, 5451-5453) may come as close to such a 
situation as will be presented to this Court. 


4 


mission. But this is not a matter only of good faith. 
Ordinary human experience tells us that these factors 
have a force which cannot always be set aside by the 
triers no matter how sincere their effort or intent. 
* * * To argue, as appellant does, that this may 
weigh in the balance of an otherwise close question 
is not a challenge to the good faith or integrity of 
the triers; it is a recognition that they are mortal 
men’’ [Footnote omitted]. 


The law is, as might be expected, against any absolute 
presumption. Express statutory requirements provide that 
“¢the court shall review the whole record’’ and ‘‘hold unlaw- 
ful and set aside agency action, findings and conclusions 
found to be . . . not in accordance with law ... contrary to 
constitutional right ... [and] without observance of proce- 
dure required by law.’’ Administrative Procedure Act, 
Section 10, 60 Stat. 243,5 U. S.C. 1010. These are broad 
powers, to be independently exercised. See Ford Motor Co. 
vy. Labor Board, 305 U. S. 364, 373. And in that exercise, the 
presumption of regularity is by no means absolute. See 
Clark v. United States, 289 U. S. 1, 14; Joint Anti-Fascist 
Refugee Committee v. McGrath, 341 U. S. 123, 137-138. 

In its ‘‘review of the whole record’’ herein and of this 
point in particular, the Court must be struck by this para- 
dox. Whereas the Board now insists (pp. 21, 26) that all 
ex parte material from members of Congress was ‘‘ignored’’ 
previously, in its relations with such Congressmen, the 
Board as a minimum promptly acknowledged the senders’ 
interest and promised to keep them informed of future 
developments.* This is hardly the action of one who 
intended to ignore another, and we feel sure that it would 
come as a shock to the interested members of Congress to 
hear it suggested that their intercession was being ignored. 

Alternatively, the Board urges (p. 27) that it may, in 
any event, assume that public officials will support applica- 
tions for additional service and that hence the ex parte rep- 


*Plainly this technique openly invites the Congressmen to 
submit further comments on the merits at will. Several did so here. 
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resentations are weightless and harmless.° This argument 
completely overlooks hard reality—the fact that active 
intervention carries with it the message that the matter is 
of particular concern and that the Congressman is person- 
ally interested in it. Such a message vastly outweighs any 
‘normal assumption.’’ 

By the same token, reliance by the Board (p. 28) and 
American (p. 34) on the fact that the bulk of the ex parte 
submissions antedated the order assigning the matter for 
hearing is wholly misplaced for several reasons: 


(1) There is no showing, and could be nons, that TWA 
and United were aware prior to hearing of the ex parte 
correspondence ;** 


(2) Since all such correspondence, and the oral argu- 
ment given San Francisco, went to the merits, the fact 
that some took place at an early stage of the proceeding 
does not alter their objectionable character.*** It appeurs 
unrealistic to suggest that the Board would at later stages 
forget the ‘‘correspondence barrage”? (Tr. 5457) that 
attended the early phases of the proceeding. 


(3) Even assuming arguendo that the sole effect of 
the ex parte matter was to affect the Board’s order expe- 
diting the proceeding, that order is made subject to review 


* A different appraisal of the weight to be given Congressional 

iews is indicated in the record, when the Chairman observed at 
oral argument (Tr. 4529-4530) : 

*“Congressman Dorn, I want to assure you that in so far 

as the presence of members of Congress is the 

Board has always welcomed this representation of this kind 

as bei representative, truly representative of the expressed 


** TWA and United were aware of the oral argument given San 
Francisco and promptly urged the Board to afford them equal 


°°*In Sangamon Valley Television Corp. v. United States, 108 
App. D. C. 13, 269 F. 2d 221, the offensive communications occurred 
any licensing proceeding was initiated. 
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herein by Section 10(c) of the Administrative Procedure 
Act, 60 Stat. 243, 5 U. 8S. C. 1010(c). Arbitrary action in 
assigning the proceeding is as fatal to the Board’s final 
order as is arbitrary action in any other connection. United 
Detroit Theatres Corporation v. Federal Communications 
Commission, 85 App. D. C. 239, 241, 178 F. 2d 700, 702.° 


(4) The Board itself ruled (Tr. 5443) that its Principles 
of Practice were applicable at the time of all these sub- 
missions and that the Principles were violated thereby. It 
is also clear that the Board’s Rules were applicable at that 
time. American relied thereon in filing its motion (Tr. 6), 
San Francisco in answering in support thereof (Tr. 24), and 
the Board in extending TWA’s and United’s time to answer 
(‘Tr. 22). 


II. 


The Board continues to ignore Section 3 of the 


The Board emphasizes, rather than denies, its disregard 
of the requirements of Section 3 of the Administrative Pro- 
cedure Act, 60 Stat. 238, 5 U. S. C. 1003, discussed in TWA’s 
main brief (p. 20). It states (p. 27) that it ‘‘frequently 
meets with city representatives to discuss the air transpor- 
tation problems and needs of their cities.”” It does not 
state, however, and we do not believe that it would state, 
that it engages in such practice where, as here, the merits 
of contested motions in pending adversary proceedings are 
involved. But, beyond this, the Board has never suggested, 
in the form of a rule or otherwise, that it employs informal 
meeting procedures with cities interested in new route 
proceedings.°*® 

© Similarly, in urging that TWA was not entitled to production 
of the staff report, the Board (p. 34) and American (p. 44) 
improperly assume that TWA was barred from any effort to show 
that the order expediting the proceeding was arbitrary. 

©® In the circumstances here, it is unthinkable that any such rale, 


appropriately challenged, would survive the scrutiny of an appel- 
late court. 
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Also, the Board fails to cite any precedent to support its 
granting oral argument to a city interested in a pending 
case and then denying the seasonable requests of adversely 
affected carriers, TWA and United, for an equal opportun- 
ity. Had those requests been granted, it might be urged with 
some logic that the absence of a rule prejudiced no one. 
But certainly, having refused equal treatment, the Board is 
in no position to urge that no prejudice flowed from a denial 
of the valuable right of oral presentation. Londoner v. 
Denver, 210 U. S. 373. 

Similarly, the Board urges (p. 20) that it has ‘‘devel- 
oped a long-established method of handling’’ ex parte sub- 
missions on the merits (commingling them with all other 
correspondence in a non-record file). This is described (p. 
24) as an ‘‘administratively devised’’ procedure. It is con- 
ceded (p. 25) that ‘‘it would be more desirable to have an 
explicit statutory provision or rule delineating this prac- 
tice.’’ 

*‘More desirable’? is certainly an understatement. 


Administrative practices of general application are invalid 
unless published. That much is evident not only from the 
unequivocal text of Section 3* but also from its entire legis- 
lative history. For example, the Report of the Senate Com- 
mittee on the Judiciary on S. 7 (Report No. 752, 79th Con- 
gress, Ist Session) stated: 


“The public information requirements of Section 
3 are in many ways among the most important, far- 
reaching and useful provisions of the bill. For the 
information and protection of the public, wherever 
located, these provisions require agencies to take the 
mystery out of administrative procedure by stating 


it.” 


Not only the Board’s rules, but indeed its decisions, 
policy statements, etc., can be searched in vain for any 


* “Every agency shall separately state and currently publish 
in the Federal Register * * * statements of the general course and 
method by which its functions are channeled and determined, includ- 
ing the nature and requirements of all formal or informal proce- 
dures available. * * ® No person shall in any manner be required 
to resort to organization or procedure not so published.”’ 
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indication of the existence of the ‘‘long-established proce- 
dures’? alleged here. To extend a presumption of regu- 
larity to instances where an agency has so thoroughly dis- 
regarded the plain mandate of .Congress is completely 
unwarranted. 


iil. 


The Board continues improperly to treat the pro- 
ceeding below as an enforcement case. 


The Board argues (p. 30) that, since the Board ‘‘was 
rather plainly not disqualified’’, the proceeding below must 
be considered fair. Since it was fair, the argument runs, 
the only remaining issue is whether a penalty should be 
exacted for violations of the rules.*° Hence the issues are 
treated in the nature of an enforcement case, allegedly sub- 
ject to the broad discretion vested in the agency under the 
Supreme Conrt’s holding in Federal Communication Com- 
mission v. WOKO, 346 U.S. 86. 

This reasoning is defective for several reasons. In the 
first place there is no warrant for requiring disqualifica- 
tion of the Board as a condition precedent to a finding of 
an unfair hearing. Cases are being reversed or remanded 
to agencies regularly for lack of fair hearing without 
involving disqualification of agency members. Thus, the 
Morgan case was twice reversed because of lack of fair 
hearing (Morgan v. United States, 298 U. S. 468; 304 U.S. 
1). Eventually, however, the Secretary of Agriculture’s 
decision was upheld (United States v. Morgan, 313 U. S. 
409). 

Secondly, disqualification of the Board (because of 
its exposure to the copious ex parte matter revealed here) 
would result.in an impossible situation. The entire Board © 


® Significantly, the Board fails to address itself to the query 
eS = ee (p. 25) to this effect: Since rules are 
the safeguards of fairness, how does fairness survive when rules 
perish, either because of the neglect of nonobservance or the con- 
genital defects of uncertainty and ambiguity? (Tr. 5440-5441). 
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‘was subjected to such material, and the rule of necessity 
precludes the jurisdictional vacuum that would be created 
by disqualification of the entire agency.® 

Finally, where, as here, the agency result is infected 
with incompetent material, substantial violations and wide- 
spread disregard of its own rules and regulations and 
the other substantial legal errors urged in our main brief, 
the issue of sanctions becomes secondary. Since no such 
result can be permitted to survive appellate review, the 
issue of fault of particular parties need not be consid: 


“Iv. 


Ex-Member Hector’s participation im the decision 
is not justified by the Sisto or McGraw cases. 


In this case the Board on two occasions ruled that it 
would hear oral argument (Tr. 4245, 4506).°*°* It thus 
ruled out its alternative under the statute of receiving 
argument. But in Sisto v. Civil Aeronautics Board, 86 
App. D. C. 31, 179 F. 2d 47, the latter alternative was 
expressly reserved. At the very outset of the oral argu- 
ment before the Board (Acting Chairman Ryan and Mem- 
ber Russell Adams attending), the Acting Chairman stated 
(with no objection raised) : 


* Noting the similar situation in Sangamon ri oben 
Corporation v. United States, 108 App. D. C. 18, 269 F. 2d 221, 
the brief of the Department of Justice therein (pp. 12 12) urged 
that the proceeding be retried in toto. 


** Perhaps the law has become clouded by such cases as WKAT, 
Inc. v. Federal Communications Commission, 103 App. D. C. 324, 
258 F. 2d 418. Therein the public interest findings for operations 
by some applicant antedated the proceeding. mye the only pos- 
sible curative action for the defective procedure lay in sanctions 

responsible. But here, as in Sangamon, the public 
ly interwoven with the legal errors 


sb a wid tno suai tcl Ga cs eas 
hoc ruling in this case just as the cut-off rule announced by the 
F. C. C. in Sangamon was so considered by the Court. 
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“T may say, gentlemen, that two of the members 
are unavoidably absent this morning, but the tran- 
script will be made available to them. Their partici- 
pation will be upon the basis of their reading and 
digesting the transcript of oral argument today.” 
(Transcript of Oral Argument in T. P. Wright, 
Administrator, C. A. A. v. Charles R. Sisto, Docket 
No. SR—1987, July 12, 1948). 


Similarly, in McGraw Electric Co. v. United States, 120 
F. Supp. 354, the procedure being followed was specifically 
made known to the parties, and no timely objection was 
taken thereto (at p. 357). 

Thus these cases are authority against, rather than for, 
the Board’s argument that, without notice to the parties, it 
may abrogate its ruling to hear argument by permitting an 
absent member to cast the decisive vote. 


Vv. 


The procedure suggested by, the Department of 
Justice falls short of protecting TWA’s rights. 


The confession of error by the Department of Justice 
(Board’s Brief, pp. 52-53) is, in TWA’s view, appropriate, 
but neither it nor the curative procedure the Department 
suggests goes far enough. It is appreciated that the inter- 
ests of the Department extend primarily to the protection 
of the over-all administrative process. But ‘conflicting 
private claims to a valuable privilege’’ are equally cogniz- 
able on review by the Court. Sangamon Valley Television 
Corp. v. United States, 103 App. D. C. 13, 16, 269 F. 2d 221, 
224. 

It is the Department’s suggestion (Board’s Brief, p. 53) 
that, while further proceedings are held to vindicate the 
administrative process and to reanalyze the defective 
result below, that result should be permitted to continue 
de facto. Such action, however, would represent a failure 
by the Court to ‘‘adjust its relief to the exigencies of the 
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case in accordance with the equitable principles governing 
judicial action.”” Ford Motor Co. v. Labor Board, 305 U. S. 
364, 373; ef. Blue Gem Dresses, Inc. v. Fashion Originators 
Guild of America, Inc., 116 F. 2d 142. 

The impelling equities weighing against any such course 
may be summarized as follows: 


(1) Under the Board’s findings (Tr. 4748), TWA and 
United have, to the date of this brief, suffered a deprivation 
of revenues of over $4,000,000. That figure will increase by 
$1,000,000 per month during the further period required for 
review.® 


(2) The history of proceedings remanded by this Court 
to the Board, even on simple issues, suggests that at least 
18 months would elapse before the Court would again 
exercise jurisdiction.°* During any such period some 
$19,000,000 additional revenues would be diverted. 


(3) The Board’s findings herein (Tr. 4743) affirma- 
tively indicate that no deprivation of service to the public 
would result in the absence of American’s authorization. 


(4) Throughout the proceeding, TWA and United dili- 
gently sought to bring to the Board’s attention the legal 
errors discussed in our main brief. 


(5) ‘‘The equitable principles governing judicial action’’ 
include most prominently the maxim that no person shall 
profit from his own wrong—a maxim most appropriate 
here. This is particularly true since, without American’s 
operation, the interests of the public are amply protected. 


* Certainly no losses of this magnitude could conceivably accrue 
to a disappointed applicant for a television station. Hence the 
procedures followed in Sangamon are inappropriate here. 


** See Northwest Airlines, Inc. v. Civil Aeronautics Board, 90 
App. D. C. 158, 194 F. 2d 339, remanded in January, 1952 for 
comparative hearing on a single issue. The first final order in the 
resultant proceeding (Cleveland-New York Nonstop Service) fol- 
lowed on April 23, 1954 (18 C. A. B. 586) with other issues deferred 
until September 1, 1955 (20 C. A. B. 760). 


Conclusion. 
The orders under review should be set aside. 
Respectfully submitted, 


James K. Camoens, 

25 Broadway, 

New York 4, New York, 
Attorney for Petitioner 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15414 


UNITED AIR LINES, INC., 
Petitioner, 
v. 


CIVIL AERONAUTICS BOARD, 

Respondent, 

AMERICAN AIRLINES, INC., CITY AND 
COUNTY OF SAN FRANCISCO, 

Intervenors. 


On Report of the Civil Aeronautics Board 
Following Remand 


L 
INTRODUCTION 


American and San Francisco have violated the Principles 
of Practice of the Civil Aeronautics Board. The fact is 
beyond dispute. Respondent, in its brief (p. 16), candidly 
states that “the Board held that American and San Fran- 
cisco had conducted campaigns intended to generate ‘extra- 
record influence and pressures on the Board,’ and so had 
violated Section 2(c)” of those Board rules. In its opinion 
(Tr. 10304),* the Board itself describes those campaigns 
as having been “purposefully undertaken.” Even the inter- 


*““Tr.”? refers to the supplemental joint appendix to the instant 
Briefs. ‘‘J.A.’’ refers to the prior joint appendix in this proceeding. 
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venors’ briefs here are in-the nature of pleas of avoidance 
—edvancing inadequate excuses for their conduct, as will 
be shown.* 


The question before the Court, therefore, is what action 
should be taken in the light of these purposeful violations. 
United submits, as it has in its main brief, that there should 
be a recision of the award to American and a completely 
fresh start before the Board on the question of New York- 
San Francisco nonstop service. This Court in a series of 
recent decisions has insisted that the integrity of the ad- 
ministrative process is of paramount importance and must 
be maintained free from the taint of off-the-record pres- 
sures designed to influence agency decisions. United’s sug- 
gestion implements that purpose. Respondent’s and inter- 
venors’ proposal will not do so. Indeed, respondent’s argu- 
ment thatthe Board’s decision to do nothing is reasonable 
—thus rewarding American for its violations and penaliz- 
ing innocent parties deprived of a fair hearing—offends 
basic principles of our jurisprudence. 


0. 


RESPONDENT AND INTERVENORS CANNOT ESCAPE 
THE FORCE AND EFFECT OF RECENT JUDICIAL 
PRECEDENTS WHICH WARRANT RECISION OF 
THE AWARD TO AMERICAN. 


A. The Principles of the WKAT and Sangamon Cases 
Apply to the Present Proceeding. 


Petitioner, in its brief, maintained, as it still does, that 
recent decisions of this Court in WKAT, Inc. v. FCC, 


United does not propose to discuss errors and omissions in 
intervenors’ counterstatements of the case. The evidentiary facts, 
summarized in United’s main brief, are fully set forth in the 
ra opinion on remand, to which the Court is respectfully 
‘erred. 
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. US. App. D.C. .., 296 F.2d 375 (1961) and Sangamon 
Valley Television Corp. v. United States, ... U.S. App. 
D.C. ..., 294 F.2d 742 (1961), warrant recision of the award 
to American. Respondent and intervenors, recognizing the 
force of these precedents, endeavor unsuccessfully to side- 
step their effect. Respondent finds an invalid point of dis- 
tinction in that corrupt tampering with the adjadicatory 
process was present in the WK-AT case. Although no such 
claim is made with respect to the Sangamon case, respond- 
ent argues that the facts differ from those here. That 
Sangamon and the present case are closely similar is shown 
in petitioner’s main brief (p. 19). Moreover, this Court in 
its prior decision in the instant proceeding (105 U.S. App. 
D.C. 220, 281 F.2d 53) was of the opinion that the factual 
differences which did exist did not preclude application 
here of principles enunciated in the Sangamon case (281 
F.2d at 58). 


American’s argument (Brief, p. 27) that Sangamon dealt 
with secret submissions of factual matter to the Commani- 
cations Commission, whereas the ex parte communications 
here related to matters examined at the hearing, proves 
that American and San Francisco solicited individuals 
prominent in civic and political affairs to communicate with 
the Board only in the hope and with the expectation that 
the very stature of those individuals would influence the 
Board’s decisions. So also, American’s attempt to distin- 
guish the Sangamon case on the ground that the submis- 
sions there were made by a party is without significance. 
It is highly improbable that ex parte communications by 
private applicants begin to possess the pressure potentials 
inherent in repeated off-the-record submissions on the 
merits (even assuming they relate to matters otherwise 
dealt with in the proceeding) by some 25 civic groups, more 
than 36 members of the Congress, a White House assistant, 
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@ governor, a lieutenant governor and others, as was the 
actual situation here. 


B. Off-The-Record Pressures Brought to Bear on the 
Board Precluded a Fair Hearing. 


Respondent’s and intervenors’ answers to petitioner’s 
showing that it was denied a fair hearing are untenable. 
Notwithstanding respondent’s assertion that the fair hear- 
ing issue has already been decided, the fact is that this 
Court in its prior opinion in this case explicitly stated that 
it was not then expressing any views as to either the exist- 
‘ence or the effect of then alleged violations of the Board’s 
Principles of Practice, but noted that “Tf, on the limited 
remand which is to be ordered, the objections of petitioners 
‘are sustained, of course, the entire matter will have to be 
reopened * * *.” (281 F.2d at 55)° 


Although respondent points out that the Board stated 
that its decisions had not been influenced by the improper 
activities of American and San Francisco and argues that 
“administrative disclaimers of consideration of matters 
outside the record are accepted by the courts” (Br. p. 29), 
not one of respondent’s cited cases is even remotely similar 
to the present case. None of them dealt with a situation 
involving off-the-record pressure campaigns. 


Respondent’s effort to brush aside the element of uncon- 
scious influence by urging that the matter is speculative, 
likewise, is without merit.°* As a practical matter, even 


©San Francisco apparently argues that petitioner had actual 
knowledge of the nature and source of the ex parte communications 
flowing in upon the Board throughout the proceeding. This claim 
is directly contrary to the Board’s findings and overlooks the fact 
that the extensive proceedings on remand were necessary to deter- 
mine who solicited, inspired and authored those documents. 

*° Shaughnessy v. Accardi, 349 U.S. 280 (1955), cited by respond- 
ent, does not support respondent’s contention that “assertions of 
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proof of conscious influence is normally impossible. A 
review of the finding in Examiner Stern’s Initial Decision 
in the WKAT case on remand shows that Commissioner 
Mack was under such heavy pressure from two opposing 
sides and that it was probable that the efforts of one can- 
celled the other. Nevertheless, the guilty parties there were 
disqualified, not because they succeeded, but because of their 
attempt to bring pressure on a member of the agency. In 
any event, neither the WK AT nor the Sangamon case 
insists that a party claiming prejudice must assume the 
insurmountable burden of trying to prove that a member 
of an administrative agency had been unconsciously influ- 
enced by improper pressures during the course of a pro- 
ceeding. On the contrary, the Court in the WKAT case 
makes it perfectly clear that purposeful and intentional 
attempts to bring off-the-record pressures to bear on an 
agency are in themselves improper (296 F.2d at 383). 


C. No Valid Excuse Exists For the Violations That 
Occurred. 


Equally invalid are respondent’s and intervenors’ argu- 
ments designed to mitigate the consequences of American’s 
and San Francisco’s violations of the Board’s Principles of 
Practice, ie. their arguments that the majority of the 


unconscious influence are purely speculative and of no legal 
moment.’’ That case merely held that where the alleged source of 
pressure had not been proved to be in existence or to have come 
to the attention of members of the agency, a finding that there had 
been subconscious psychological pressure could not be sus- 
tained. By contrast, the proof lacking there, has been made here. 
The record in the present case unequivocally establishes the exist- 
ence of numerous off-the-record communications; it establishes that 
all of those improper communications were sent to the Board or 
one or more of its members; it establishes that all of them were 
acknowledged by various Board members; and it further establishes 
that in various instances the acknowledgments bear the notation 
“Coordinated with Board members.’”? (See J.A. 101, 108, 104, 
105, is?) 110, 116, 117, 118, 120, 124, 145, 147, 347, 348-9, 350, 
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objectionable contacts with the Board occurred before the 
case was set for hearing and that, in view of alleged ambi- 
guities in the Principles of Practice, American and San 
Francisco could have reasonably construed those Principles 
as not applying to off-the-record pressures brought prior 
to the notice of hearing. In the first place, respondent in its 
brief (p. 27) admits that the number of violations occurring 
at any particular stage of the case is of no significance. And 
the inescapable fact is that the Board found that American 
and San Francisco both violated its Principles of Practice 
not only after notice of hearing but also during still later 
stages of the case (Tr. 10288, 10295). 


Secondly, there was nothing ambiguous about the applica- 
bility of the Principles of Practice to attempts to bring 
off-the-record pressures to bear upon the Board. Those 
Principles simply restated well known canons of judicial 
ethics. Neither respondent nor intervenors suggest that 
extra-record attempts te influence a court would be toler- 
ated, irrespective of whether they occurred before or after 
2 case was set for hearing. Without reference to formal 
rules of any kind, this Court has held that off-the-record 
efforts to influence decisions of administrative agencies are 
improper and cannot be condoned. WK AT Ine. v. FCC, ... 
U.S. App. D.C. ..., 296 F.2d 375 (1961) ; Sangamon Valley 
Television Corp. v. United States, ... U.S. App. DC. ..., 
294 F.2d 742 (1961). 


Thirdly, intervenors attempted rationalization of their 
claimed interpretation of the Principles of Practice is 
wholly unpersuasive. At the outset, it is perfectly obvious 
that off-the-record efforts to influence agency decisions on 
the merits of a proceeding are just as objectionable when 
made before notice of hearing as they are when made after 
notice of hearing. No amount of procedural hair splitting 
can affect this conclusion. Indeed, this Court in the Sanga- 
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mon case drew absolutely no distinction between off-the- 
record contacts with the Federal Communications Commis- 
sion which occurred, not only prior to notice of hearing but 
prior to institution of the proceeding, and similar contacts 
made after the case had been started. 


Moreover, and despite intervenors’ arguments to the con- 
trary, the record is perfectly clear that the bulk of the 
extra-record communications throughout the proceeding 
below—both before and after notice of hearing—were not 

- confined to mere procedural matters but also expressed 
arguments as to either or both of the central issues in the 
case, namely, the alleged need for a third carrier and the 
carrier to be selected to provide the service. For example, 
chamber of commerce resolutions submitted ex parte to the 
Board in May 1957 and prepared by American, or following 
a form furnished by it, repeatedly urged that New York- 
San Francisco service was “inadequate and inferior * * * 
and that a third nonstop air carrier between the San Fran- 
cisco Bay area and New York is required” (JA. 82-83, 250, 
286, 317, 369; Tr. 10346). The same is true of ex parte 
communications to the Board during the same period from 
members of Congress whom American in its brief admits to 
have contacted (American’s brief, p. 10; J.A. 277, 288, 329- 
30, 340-41, 348-9, 355, 357-8, 363, 365). 


Over and beyond this, the facts of this case remove any 
basis for intervenors’ claimed good faith interpretation of 
the Principles of Practice. As early as July 11, 1957— 
approximately two months after the filing of American’s 
motion for expedition and more than nine months before 
the proceeding was set for hearing—the Chairman of the 
Board in no uncertain terms advised San Francisco that 
the case was governed by the Board’s rules and admonished 
the City as to the impropriety of ex parte communications 
(J.A. 378). American was fully aware of that admonition, 
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having received a copy of the City’s reply to the Board with 
respect to it (J.A. 381). Furthermore, on December 2, 1957, 
the occasion of San Francisco’s ex parte conference with 
the Board—and still four months before the case was set 
for hearing—the Chairman again admonished the City 
respecting the impropriety of off-the-record efforts to pres- 
sure the Board (J.A. 973). American has never denied. 
familiarity with the matters transpiring at the conference. 
Thus, within but a short time after the filing of American’s 
motion, both American and San Francisco were fully aware 
of the Board interpretation of its Principles of Practice— 
the only interpretation consistent with the basic require- 
ments of fairness and due process in adjudicatory proceed- 
ings.* 

Neither the Federal Aviation Act, treatises or other 
matters cited by respondent and intervenors supports in- 
tervenors’ claimed interpretation of the Principles of Prac- 
tice. Intervenors’ reliance on Sections 401(c) and 401(g) 
of the Federal Aviation Act (49 U.S.C. § 1371(c), § 1371(g)) 
is misplaced. While those Sections provide that interested 
persons may file protests or memoranda in support of or 
opposition to the issuance of certificates or amendments of 
certificates of public convenience and necessity, they do not, 
and could not, repeal existing ethical concepts and give 
applicants an untrammeled right to embark upon cam- 
paigns designed to influence Board decisions through extra- 
record activities. From all that appears, in Gellhorn “Ad- 
ministrative Procedure Reform: Hardy Perennial,” 48 


© These same considerations also dispose of intervenors’ argu- 
ments that the filing of an application with the Board does not 
begin 2 p ing, there is no case or parties until the appli- 
cation is noticed for hearing and, until that event occurs, no 0 i- 
gation exists to serve anyone with copies of communications 
addressed to the Board. 


AB.A.J. 243, 244 (1962), cited by respondent and inter- 
venors, the author, in commenting on the present case, must 
have been wholly unaware of the facts developed on remand 
here, ie., that the barrage of off-the-record communications 
involved was generated by American and San Francisco 
as part of their campaign to bring political and other pres- 
sures to bear upon the Board. The excerpt from Dean 
Landis’ “Report on Regulatory Agencies to the President 
Elect” (1960) quoted in respondent’s brief (p. 36) has 
nothing to do with the subject of ex parte presentations 
under existing agency procedures but relates only to dras- 
tically changed procedures suggested in that Report. Drafts 
of legislation proposed but not enacted, also cited by re- 
spondent and intervenors, obviously establish no policy 
and, of course, could be substantially altered before enact- 
ment if, indeed, they are enacted at all. 

Also to be rejected is American’s final argument that it 
be permitted to continue operating New York-San Fran- 
cisco nonstop service in the event of reversal of the orders 
under review. This again is but a plea by American to be 
rewarded for its violations of the Board’s rules. No justi- 
fication for so doing exists. On the contrary, data offered 
in United’s main brief which are not disputed and which 
American would like to have ignored, demonstrate that dis- 
continuance of American’s service will not adversely affect 
the public in any respect. 

mz. 
CONCLUSION 


The orders of the Civil Aeronautics Board under review 
and the certificate of public convenience and necessity issued 
to American Airlines, Inc., pursuant thereto, therefore, 
should be set aside and the case remanded to the Board 
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with instructions to conduct an entirely new proceeding on 
the issue of New York-San Francisco nonstop service. 


Respectfully submitted, 


H. Tempieton Brown, 
Roserr L. Srern, 
Froyvp M. Rerz, 


231 South La Salle Street, 
Chicago 4, Dlinois, 
James Francis REMy, 


1625 K Street, N.W., 
Washington 6, D. C., 


Attorneys for Petitioner, 
United Air Lines, Inc. 


Maver, Frrepiicu, Spiess, 
TrerneEy, Brown & Piatt, 
231 South La Salle Street, 
Chicago 4, Illinois, 

- Of Counsel. 
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SUPPLEMENTAL STATEMENT. 


There are certain factual allegations of Respondent and 
the Intervenors that require comment, clarification or 
correction. 

American states there is absolutely no evidence tying 
it in with any of the extra-record activities after the Board 
set its application down for hearing, ‘‘other than the con- 
cededly proper Congressional statements in lieu of argnu- 
ment’? (American Brief, p. 21). This statement is wholly 
inaccurate. 
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In the first place, TWA has conceded nothing. As indi- 
cated in its main brief, TWA contends that American’s 
solicitation of Congressmen is objectionable because of the 
indirect and undercover methods adopted, and further 
objectionable as a part of its overall campaign to bring 
pressure to bear on the Board and influence its decision. 
As such, American’s solicitation of Congressmen is just 
another instance of its actions to subvert the procedures 
of the Board for illegal purposes. Secondly, there were 
several ex parte communications to the Board from Con- 
gressmen during the course of the hearing which had no 
relation to the oral argument and which the record clearly 
indicates were instigated by the Intervenors (TWA Brief, 
p. 14). Thirdly, there were other extra-record activities 
during the course of the hearing that American took credit 
for (TWA Brief, p. 13; Tr. 8987-8989). 

The Board argues that American is not responsible for 
San Francisco’s activities because it did not control or 
dictate its actions (Board Brief, p. 27), and San Francisco 
asserts that it at all times acted independently (San Fran- 
cisco Brief, pp. 14, 36). TWA does not contend that Amer- 
ican dictated San Francisco’s actions but that it instigated 
and encouraged such action and the two parties acted in con- 
cert to commit certain acts which violated the Rules and 
Principles of the Board. The record in this case reveals a 
pattern of action characterized by stimulation on the part 
of American followed by action on the part of San Francisco 
and complete collaboration on a common course of action 
and coordination of effort, rather than occasional confer- 
ences to exchange views and information.* American, not 


* Mr. Strickler testified: ‘‘I worked very closely with the City 
Attorney’s office. I had many discussions with that office. I would 
make suggestions to the City Attorney. He would make requests 
of me. I would try to fulfill these requests.”? (Tr. 5908-5910). 
See Strickler’s letter to Miller (San Francisco Chamber of Com- 
merce) commenting on that group’s Exhibits to be filed with the 
Board (Tr. 9082-9086). 

Mr. Martin testified : 
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San Francisco, originated the idea of filing a motion for 
expedited hearing on American’s application for a third 
New York-San Francisco nonstop service. American, not 
San Francisco, suggested the ex parte oral argument on 
the merits of its motion, and briefed the representatives 
of San Francisco on how to present American’s (and San 
Francisco’s) case (TWA Brief, p. 32; Tr. 6132, 6177-6185, 
10,291). American concedes that it drafted many resolu- 
tions and documents used by San Francisco (Tr. 7542) and, 
as previously noted, San Francisco followed courses of 
action suggested by American. Under the law of joint 
responsibility of conspirators, that showing is more than 
sufficient to hold American and San Francisco jointly 
responsible for the actions of each other. 

Typical of American’s tortuous use of the facts is its 
assertion that, in connection with its press activities, 
American’s “‘handouts’’ were prepared because ‘‘. . . the 
local public relations man for American in San Francisco 
was constantly badgered by inquiries from newsmen about 


the case’? (American Brief, p. 41). In fact, just the reverse 
was the case. The memos to the editors were drafted 
prior to the time American had received inquiries concerning 
the case and it was the memos that stirred up the badgering, 
which was what they were intended to do® (Tr. 6818-6822). 


Strickler came to my office and we developed this list together ...”’ 
(Tr. 7898) ... ‘*. .. I thought he [Strickler] was working for me 
...”? (Tr. 7410) ... ‘‘{At the Bohemian Club luncheon] . . . I 
undoubtedly discussed the matter with him [C. R. Smith] as to 
where we thought we stood. We talked about what we could do, 
and I undoubtedly thanked him for letting Charlie Strickler do 
some of our bird dog work for us, and I think this was the gen- 
eral discussion at the table’’ (Tr. 7435). 

*Mr. Barbour, American’s press relations official in San 
Francisco, testified: ‘‘. .. I would get up those memos to antic- 
ipate the need for this information before I would get the calls. ..’’ 
(Tr. 6822); ® ® * “‘The results were exactly as I had anticipated. 
There was interest in it. The response on the part of the press 
and other people was immediate and emphatic”’ (Tr. 6818). 

A further example of exceptionally imaginative use of the record 
by American is its description of one of the “‘get-togethers’’ held 
in June 1958 to “improve American’s traffic position.’? (American 
Brief, p. 18). This luncheon was attended by certain American 
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Finally, American’s assertion that it has been ‘‘over- 
whelmingly”’ established that petitioners had ‘direct 
knowledge’? of the ex parte communications and were 
“fully on notice of them from the outset’’ is completely 
unjustified and totally unsupported by the record (American 
Brief, p. 13). TWA has, throughout the record, stated that 
it had no actual knowledge of this activity or the extent 
of it, and there is nothing in the Board’s Rules or Prin- 
ciples which charges it with such knowledge simply because 
some of the communications were placed in the so-called 
public correspondence file. 


ARGUMENT. 
I. 


The unsupported allegations of American and San 
Francisco as to established practices before the Board 
do not excuse violations by these parties of the Board’s 
Rules and Principles. 


American and San Francisco urge in their briefs, in 
varying degrees, that ‘“... nothing done by the City or 
American differed in any important particular from what 
has been done by cities and carriers for years in cases like 
this .. .”? (American Brief, p. 3; San Francisco Brief, pp. 


Ln CT EO 
representatives, the President of the Downtown Association, rep- 
resentatives of the City Attorney’s office, the Publisher of the Call 
Bulletin and an editorial writer for the Chronicle and two other 
persons. It is doubtful that representatives of the City Attorney " 
office normally attend luncheons to discuss the general ‘‘traffic 
position’ of an airline. It is just as unlikely that the guests 
“happened to’”’ include newspapermen. And even more incred- 
ulous is American’s explanation of a regional viee-president’s 
description of two critical editorials (Tr. 8987). Mr. Bone testified 
that at the luncheon: ‘‘We expressed our disappointment”? and 
there was much discussion about that [the postponement] 
all with high indignation on the part of the good citizens of San 
Franciseo”’ (Tr. 6612). American’s statement, therefore, that 
nothing was said at the luncheon by American oficials on which the 
editorials were based is hardly grounded on ‘‘undisputed evidence.”’ 
(American Brief, p. 18). 


19-20). American further alleges, with no citations to the 
record or specifications as to what authority it relies on. for 
its propositions, that the Board, in considering activation 
of route cases, has always acted in a ‘‘wholly informal 
manner’? (American Brief, p. 27), a manner which, we 
hasten to add, would, if true, leave interested carriers in 
new route proceedings completely at the merey of decisions 
reached through ‘‘diseussions with the CAB and the staff’’ 
by carriers, ‘‘conferences’’ with civie representatives, 
“<state officials and Congressmen .. . [urging] action by 
the CAB, both in oral and in written communications’’ 
(American Brief, p. 29). 

This is a wholly gratuitous and tenuous argument. in 
behalf of American. There is nothing whatever in the rec- 
ord to support American’s description of past activities and 
practices of the Board, carriers and other interested par- 
ties in new route matters. Furthermore, if such a descrip- 
tion is correct, and such ‘‘informal’’ activities have 
occurred, the parties participating in such activities have 
violated the Board’s Rules and Principles, and such viola- 
tions hardly form a sound legal basis for supporting the 
activities of American and San Francisco in question in 
this case. The mere fact that a party customarily com- 
mitted illegal acts in the past without being apprehended 
does not convert the illegal acts into an established legal 
rule. : 

It is axiomatic in a government of laws that an illegal 
act may not be excused by allegations or proof of similar 
unpunished violations by others or by the same person. 
And it is highly significant that the Board, while. mention- 
ing the fact that the Examiner sought to excuse the viola- 
tions established here on these grounds, refused to base its 
decision on such extra-record and illegal grounds stating 
that ‘‘. .. the record here discloses only the activities of 
American and San Francisco and not that of other par- 
ties in other proceedings”? (Tr. 10,300, n. 64). TWA sub- 
mits that the same considerations bar this Court from con- 
sidering these allegations in mitigation of the offenses 
revealed by the reopened record in this remanded pro- 
ceeding. 


In any event, the facts of this case set it apart from the 
“ordinary”? case with which it is attempted to be equated. 
It is not alleged, nor could it be, that ordinary cases always 
start with a motion to grant expeditious treatment to a 
new route application recently denied by the Board in a 
hotly-contested adversary proceeding. Such was the case 
here, and thus this proceeding from the date of the filing 
of the motion in May 1957 was highly controversial and 
adversary in nature. For, if granted, the Board’s action 
was tantamount to a finding that a prima facie case had 
been established on the merits. TWA and United would 
obviously be aggrieved by such a finding and thus this 
proceeding was clearly adversary from the outset. Futher- 
more, as pointed out in TW.A’s brief, the Board gave notice 
that its Rules of Practice applied to the proceedings in 
connection with the motion, and certain actions of the Inter- 
venors established that they likewise recognized the adver- 
sary nature of the case* (TWA Brief, p. 20). 

Also, other allegedly common practices bear no resem- 
blance to the facts of this case. The mere fact, for example, 
that the Board has purportedly held conferences with other 
civic officials as to the general transportation needs of 
their communities does not cure the vice of the ex parte 
oral argument in this case. For it has not, and could not, 
be shown, that in those instances the conference was, as 
here, an integral part of an organized pressure campaign 
and was used as a forum for arguing the merits on the 
application of an individual air carrier for a specific route 
authority. 

American argues that, even if the CAB reached a ‘‘con- 
clusion’? based on communications it received prior to 
January 1958 in support of American’s application, as a 
matter of law, petitioners were not denied due process of 
law (American Brief, p. 25). The Cement Institute and 
Morgan cases cited by American in support of such a prop- 
osition, however, are clearly inapposite. The Cement 


* For these same reasons, the arguments of the Respondent and 
the Intervenors that there were no parties until the case was set 
for hearing are not persuasive. 
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case involved the question of the propriety of the FCC in 
failing to disqualify itself in a case involving a multiple 
basing point price system. Long before the filing of the 
complaint in the case, several members of the FCC, follow- 
ing an official investigation of that body, reported to Con- 
gress that such a system violated the Sherman Act. There 
was no question raised in the case of ex parte influence and 
the Commission’s opinion as expressed to Congress was the 
result of a thorough, complete investigation (333 U. S..683, 
700). The Morgan case holds that cabinet officers may 
approach a specific case with an ‘‘underlying philosophy” 
without being said to have prejudged a case (313 U. S. 409, 
421). In any event, the ex parte influences and pressure 
tactics in the instant case were not limited to any particular 
stage of the proceeding but were persisted in, and subjected 
the Board to extra-record influences, throughout all phases 
of the case. 


Sections 401 (c) and (g) are ineffective to sanction 
the illegal extra-record activities in this case. 


American attempts to make much of Sections 401 (c) 
and (g) of the Act and the alleged Board practice of 
implementing these provisions by placing all communica- 
tions submitted pursuant to such provisions in a so-called 
“‘public correspondence -file’’ of the docket involved (Ameri- 
can Brief, p. 35). American argues from this that all 
communications were legally sanctioned and their inclusion 
in the correspondence file made them public and unobjec- 
tionable. 

The short answer to this argument is that nothing in 
these Sections sanctions pressure tactics or extra-record 
activities designed to influence the Board’s decision. 

Another fatal defect in this argument is that, even if the 
Board did in fact adopt as a practice or procedure the 
indicated method of implementing the provisions of Sec- 
tions 401 (c) and (g), it was a secret procedure and, there- 
fore, useless for the purpose urged by American, 


It is significant that the Board has largely discarded 
this ground as a defense for its action (Board Brief, p. 25). 
Undoubtedly this is due to the fact that this argument flies 
jn the face of the express provisions of Section 3 of 
the Administrative Procedure Act.° Under that Section, 
administrative practices of general application are invalid 
unless published. That much is evident not only from the 
plain text of Section 3, but also from its legislative history. 
For example, the Report of the Senate Committee on the 
Judiciary on S. 7 (Report No. 752, 79th Congress, Ist 
Session) stated: 

“<The public information requirements of Section 
3 are in many ways among the most important, far- 
reaching and useful provisions of the bill. For the 
information and protection of the public, wherever 
located, these provisions require agencies to take the 
ries out of administrative procedure by stating 
i 


Not only the Board’s rales, but indeed its decisions, 
policy statements and announcements can be searched in 
vain for any indication of the existence of the ‘‘long- 
established procedures” allegedly existing here. It is per- 
fectly futile for the Intervenors now to argue that the 
extra-record activities in this case were sanctioned by 
statutory provisions which have never been implemented in 
a legal manner. Also the implication American seeks to 
create that this was a widely accepted and generally known 
practice is entirely a creation of its own imagination, with- 
out the slightest support in the record. Finally, as noted 
previously, TWA was not aware of the illegal extra-record 
activity of the intervenors in this case and, in view of the 
above discussion, is clearly not chargeable with constructive 
notice thereof. 


© “Every agency shall separately state and currently publish in 
the Federal .. . statements of the general course and 
method by which its functions are channeled and determined, includ- 
ing the nature and requirements of all formal or informal proce- 
dures available. .. . No person shall in any manner be required 
to resort to organization or procedure not so published.”’ 
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ITE. 


The illegal acts in this case are sufficient to vitiate 
the award. 


Both the Board and American argue that the recent 
FCC television cases establish a standard of “‘venality or 
corrupt tampering with the adjudicatory process’’ as the 
minimum which a. petitioner seeking vitiation of an admin- 
istrative proceeding must show (Board Brief, pp. 24, 32; 
American Brief, p. 45). Apparently, the Board and 
American urge that any type of influence short of ‘‘venal 
and corrupt’’ is, while unfortunate, to be ignored since the 
parties involved have only ‘‘somewhat ‘unclean hands’ ” 
(Board Brief, p. 32). Certainly such a contention should 
not be accepted by this court since it is entirely foreign to 
basic principles of fairness in administrative proceedings. 

The court in Sangamon Vatley Television Corp. v. 
United States, .....App. D. C. .... 294 F. 2d 742 (D. C. 
Cir. 1961), the F. C. C. case closest in point to this case, 
did not even mention a standard of venality or corruption. 
The court held that ‘‘a fresh start’? was necessary under 
circumstances not dissimilar to those in this case. The 
activities of the principal ‘‘offender’’ in Sangamon, while 
of course different from those of Intervenors in this case, 
were of similar intent and import, namely, attempting to 
influence an administrative agency in an ex parte fashion. 
Merely because one party, such as American in this case, 
being more sophisticated, uses a circuitous reute of infiu- 
ence through public officials and mass communications 
media, and another less subtle party distributes turkeys and 
writes letters directly to Commissioners does not mean 
these two ‘‘different’’? types of conduct are not equally in 
violation of basic fairness in administrative proceedures. 

Nor is the test applied in WK-AT, Inc. v. F.C. C., —. 
App. D. C. ......... 296 F. 2d 375 (D. C, Cir. 1961) one of 
venality and corruption. The court stated in that case 
(at 383): 
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“Snrreptitious efforts to influence an official charged 
with the duty of deciding contested issues upon an 
open record in accord with basic principles of our 
jurisprudence, eat at the very heart of our system of 
government—due process, fair play, open proceed- 
ings, unbiased, uninfluenced decision. He who 
engages in such efforts in a contest before an admin- 
istrative agency is fortunate if he loses no more 
than the matter involved in that proceeding.”’ 


There is, therefore, no test of venality or corruption for 
remedial action. Each case is judged on its own merits 
and, it is submitted, that the showing in this case of a com- 
pletely organized high-pressure campaign instituted and 
persisted in by the Intervenors to bring pressure to bear 
upon the Board and influence its decision is more than 
ample justification for the relief requested. 


Conclusion. 


The orders under review should be reversed and the 
award to American set aside. 


Respectfully submitted, 
James K. Camoms, 
25 Broadway, 
New York 4, N. Y. 
Attorney for Petitioner, 
Trans World Airlines, Inc. 


Joserx M. Pavt, Jz., 
Joux §. Samuzts, 3d, 
25 Broadway, 
New York 4, N. Y. 
and 
‘Wazzren EK. Bakes, 
Shoreham Building, 
Washington, D. C., 
Of Counsel. 


May 31, 1962. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


TRANS WORLD AIRLINES, INC, _ 15415 
| Petitioner, 2: No. | 
-VSe- 2 United States Court of Appeals 
| CIVIL ABRONAUTTCS BOARD, 4g District of Columbia Cireuit | 


Respondent; : FILED oct 22 1959 


PETITION OF TRANS WORLD AIRLINES, INC. FOR REVIEW 
OF ORDER OF THE CIVIL AERONAUTICS BOARD 


| fo the Honorable Judges of the United States Court 
of Appeals for the District of Columbia Circuits 
Petitioner, Trans World Airlines, Inc. 
| (TWA), respectfully shows: 
1. Petitioner is and at all times herein- 
after mentioned was a corporation duly organized and 
| existing under the laws of the State of Delaware. 
2. Petitioner is an air carrier engaged in 
| the transportation of persons, property and mail by 
| atreraft between various points, including San Francisco 
| Oakiand and New York/Newark, pursuant to duly issued 


| certificates of public convenience and necessity. 

| 3. Petitioner seeks review of Order No. 

| B-14412 of the Civil Aeronautics Board (hereinafter 

| called the "Board") adopted by the Board on September 
2, 1959, and certein orders and rulings preliminary 
‘thereto, in the proceeding entitled "New York-San 
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| Francisco Nonstop Service Case". A copy of Order No. 


| B-14412 is attached hereto as Exhibit A. This order 


purports to authorize American Airlines, Inc. (here- 


inafter called "“American") to engage in air trans- 


portation of persons, property and mail without re- 


striction between San Francisco/Oakland and New York/ 
Newark. 
NATURE OF THE PROCEEDINGS AS 
TO WHICH REVIEW IS SOUGHT 
4. The proceeding below involved an appli- 
cation by American for amendment of a certificate of 
public convenience and necessity to permit New York- 
San Francisco nonstop operations by that carrier.* 
Upon motion of American the Board severed its appli- 
cation from a broader proposal and accorded the ap- 
plication preferred hearing. 
5. The proceeding was paralleled by a 


series of ex parte communications between various 


| persons and the Board, extending in time from the fil- 


ing of Americants motion for severance and immediate 


| hearing until after the case was submitted |for final 


decision following oral argument. These communica- 


| tions bore upon virtually every issue in the proceed- 


ing. Included among the communications was an ex 
parte oral argument addressed to the Board by a party 
to the proceeding. 


6. Although the Bureau of Air Operations, 


* A similar application by Northwest was denied. 


. 
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| a division of the Board's staff, participated as a 


| party, petitioner was denied access to a report bear- 
| ing directly upon the issues in the proceeding pre- 
pared by the Bureau at the direction of the Board. 
| Subsequently, the position of the Bureau, which was 
adverse to petitioner, was in large part adopted in 

| the Examiner's Initial Decision. 

7, The Board's final decision represents an 
adoption of the Examiner's Initial Decision, which 
| failed to pass upon numerous issues of fact, law and 
policy raised by petitioner. 

8. The basic issue in the proceeding was 
resolved by the vote of a member of the Board who had 
not heard oral argument. 


FACTS UPON WHICH VENUE IS BASED 


9. This petition is filed pursuant to 

Section 1006 of the Civil Aeronautics Act of 1938, 
52 Stat. 1024, 49 U.S.C. §646 (hereinafter called the 
*Act*)* and Section 10 of the Administrative Procedure 
Act, 60 Stat. 243, 5 U.S.C. §1009. 

10. Section 1006 of the Act provides that 
orders issued by the Board shall be subject to review 
| by the United States Court of Appeals for the District 
| of Columbia on petition filed within sixty days after 
the entry of such order by any person disclosing a sub- 
| stantial interest therein. A similar method and manner 


e@ terms of the Federal Aviation Act of 1958 
the Civil Aeronautics Act of 1938 continues to govern 
proceedings pending at the time the successor Act went 
into effect. There is no relevant distinction between 

the two acts. 


the Adminis- 


| of review is provided for in Section 10 of 


| trative Procedure Act. 
ll. Petitioner has a substantial jinterest in 

| the Board's order with respect to which review is sought. 
Since petitioner provides air transportation of persons, 
| property and mail between San Francisco/Oakland and New 
York/Newark, the Board's order authorizing |American to 
provide air transportation without restriction between 
these points will have a direct, adverse effect upon 


petitioner. 
THE GROUNDS ON WHICH RELIEF Is SOUGHT 


12. The grounds on which petitioner seeks re 
| lief are as follows: 
A. Petitioner was denied the due process of 
| law to which it was entitled under the Act, the Admin- 
istrative Procedure Act and the Constitution of the 
United States in the following respects: 
| (1) ‘The fact that, throughout this proceed- 
ing the Board was subjected to and participated 
in ex parte commmications and contacts with per- 
sons supporting the applications for additional 
service, many, if not all, of which communications 
were authored, inspired or solicited by parties 
adverse to petitioner, violated petitioner's 
right to a fair hearing. 
(2) Due process was denied petitioner by the 
fact that the Board substantially and, prejudi- 
cially to petitioner, violated its own rules by: 
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(a) participating in the ex parte conm- 
munications referred to above; 


rv ninternen veces CD 


(b) allowing, on American's contested 
motion for an immediate hearing, one of the 
parties to the proceeding to present ex parte 
oral argument in support of American's motion 
and application; 

(ec) receiving evidence and argument in 
gupport of American's application after the 
close of the record. 

(3) Petitioner's right to a fair hearing was 
further violated by the fact that it was denied 
access to a report prepared by a division of the 
Board's staff which thereafter participated in the 
proceeding as a party, which report bore directly 
upon the issues in the proceeding. 

(4%) The fact that, under the circumstances 
here present, a member of the Board participated 
in the Board's decision and cast the deciding vote 
against petitioner without having heard oral argu- 
ment denied petitioner: due process. 

(5) The fact that the Board refused to reopen 
the record to receive evidence of marked changes in 
circumstances resulting from the introduction of 
operations with jet aircraft denied petitioner a 
fair hearing. 

B. The Board's order does not contain ade- 

quate findings supported by substantial evidence, 


‘particularly in view of the fact that the Board adopted 


| and relied upon, as authority for its conclusions on 


| particular issues, a fatally deficient Examiner's Ini- 


tial Decision. 
C. The Board has failed to apply the stand- 
ards of Section 401 of the Act, in that in determining 
the requirements of public convenience and necessity 
_the Board (1) erroneously assumed that the additional 
service proposed by American is required in spite of 
its own wholly inconsistent findings that such addi- 
tional service would otherwise be provided by the 
existing carriers; and (2) failed to weigh the fact 
that the service provided by American in the New York- 
San Francisco market would be at the expense of other 
_markets served by that carrier. 


WHEREFORE petitioner respectfully prays that 
this Court review the said Order No. E-14412 of the 
| Board and the orders and rulings preliminary thereto, 
| and upon such review vacate said order and remand the 
| case to the Board for further proceedings by the Board 
lan conformity with the decision of this Court; and that, 
unless the Board determines to deny the applications, 
the Board be instructed to hold, with the aid of a 
special hearing examiner, an evidentiary hearing to 
determine the facts as to ex parte activity and its 
effect upon the qualifications of the applicants and 
the members of the Board preliminary to a rehearing of 
the other issues; and that petitioner have such cther, 


| further and different relief as to this Court may seem 


| just and proper. 


Respectfully submitted, 


Warren E. Baker 


Attorney for 


frans World Airline 


s, Inc. 


Shoreham Building 


Washington, D. 


James K. Crimmins, 
Henry P. Bevans, 
, George B. Berridge, 


Chadbourne, et Whiteside & Wolff 


25 Broadwa: 
New York eg New York 


of Counsel. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


DOCKET NO. 9214 ET AL. 
NEW YORK-SAN FRANCISCO NONSTOP SERVICE CASE 


Decided: September 2, 1959 


Certificate of American Airlines, Inc., for route No. 4 amended by removing 
restriction prohibiting nonstop service between San Francisco/Oakland 
and New York/Newark. 


Application of Northwest Airlines, Inc., for nonstop rights between these 
points denied. 


Authorization of a third unrestricted carrier between New York and San 
Francisco found warranted where record shows past air service failed 
to fully neet traffic needs of this major transcontinental market and 
where available traffic potential is sufficient to support multiple 
carrier service. Found that the use of jet aircraft with their 
greater speed, comfort, and convenience, will have a substantial 
impact on traffic growth in long-haul transcontinental markets such 
as New York-San Francisco. 


Benefits to the traveling public of a fully competitive service in a market 
of the size and economic importance of New York-San Francisco outweigh 
diversion of revenue which TWA and United will suffer; traffic growth 
in market should go far to offset traffic lost to American. In any 
event, probable diversion from TWA and United will not impair their 
financial health or their ability to provide certificated services. 

| 


Major consideration compelling selection of American over Northwest to provide 
needed additional nonstop service in this market is fact| that American 
is already in the market as a restricted carrier and is now and has for 
years been a substantial participant in the New York-San| Francisco 
traffic to be served, and it already has an established identity in the 
market which can be readily harnessed to stimulate the new nonstop 
service. On the other hand, Northwest has never been certificated to 
serve San Francisco, and for all practical purposes is a| complete new- 
comer to the New York-San Francisco market. | 


While need for better competitive balance and carrier strengthening are 
significant elements to be considered in carrier selection favoring 
Northwest, they are not controlling, ami must be weighed) in the balance 
along with other relevant factors; here element of carrier balance in 


-ii- 
terms of economic strength not found of sufficient weight to require 
ousting American from a market in which it has long been an established 
carrier and has a!signifieant stake in the terminal-to-terminal traffic 
to be served. 

APPEARANCES ; 


Same as in Initial Decision, and in addition: 


Howard C. Westwood for American Airlines, Inc. 
E, Templeton Brown for United Air Lines, Inc. 


BY THE. BOARD: 
In this consolidated proceeding American Airlines, Inc. 


(American), 


and Northwest Airlines, Inc. (Northwest), are seeking authority to provide 


nonstop service between San Francisco/Oaklend and New York/Newark in 
| 
and Trans 


addition to that provided by United Air Lines, Inc. (United), 
World Airlines, Ince (TWA). 


After due notice, a public hearing was held before Exeminer Walter We 


Bryan. Thereafter he issued his Initial Decision in which he 
the authorization of American as a third unrestricted carrier 


recommended 
in the New 


York-San Francisco market, and denial of Northwest's application. 


Exceptions to the Initial Decision and triefs to the Board have been 
| 


filed by various parties. The Board has heard oral argument and the case 


now stands sutmitted for decision. 


Upon consideration of the record and. the arguments advanced on briefs 


_and in oral argument, we find that we are in agreement with the recommendations 


of the Examiner. Accordingly, we adopt as our own, except as 
herein, the findings, conclusions, end recommendations of the 
his Initial Decision which is attached hereto as ppendix A. 


V The reference New sae Ne Francisco ut this 


be understood to mean New York/Newark-San Francisco/Oakland. 
Exceptions and briefs were filed by American, North 


modified 
Exeminer in 


opinion will 
» TWA, and 


United. The City and County of San Francisco filed a brief in support of 


the Initial Decisione The San Francisco Chamber of Commerce, 


the Port of 


New York Authority, and the Port of Oakland and the Oakland Chamber of - 


Commerce filed statements in lieu of briefs. 
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The record developed in this proceeding amply sapRorce the teadner!s 
conclusion that the ‘public convenience and necessity require the ‘authorization 
of a ‘third nonstop | ‘carrier betweerl New York and San Francisco. “the Beaminer 
found that the New York-San Francisco market is one of our forenost air 


traffic markets and that’ in terms of passengers “and passeheet miles, it is 


the lergest long-haul market in the United States with only. ‘two nonstop» 
cerriers. He’ observed that the traffic generating ability of this. market, 
which’ he found accounted for about 250,000 passengers ‘and over 650 million 
passenger-miles in 1957, surpassed many other city pairs where three or 
more unrestricted carriers had been authorized. He noted the ‘tremendous | 
growth and economic strength and the industrial and commercial importance 
of ‘Beth New York and San Francisco end the evidence indicating their 
continued rapid growth and development, He found that New York and San 
Francisco witha combined population of sixteen and one-half million 
‘people, are substantial contributors to air commerce, and are equally 
dependent upon eir transportation since they not only serve as major gateways 
for foreign and overseas travel and es important recreational and vacation 
centers, but aré two of the top air traffic generating cities in the United 
States, renking first and fifth, respectively. 

Yet he found that ‘the air service available for this major trans- 
oantinektal market in|the past hed hot matched its economic importance 


or reasonable traffic needs or that provided in comparable markets’ He 
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noted, for example, the limited nonstop schedules which had) been provided; 
the small mumber of coach seats available in comparison to |the number of 
through coach-passengers in this market; the unduly high load factors 

‘ enjoyed by TWA and United on nonstop flights during most of 1957; and the 
inconveniences caused by the inability to obtain the desired space and 
departure time on nonstop flights during peak months in 1995/7. 

‘The record evidence as to the size and importance and continuing 

growth of the terminals and the strong commnity of interest existing 
between them, plus the data indicating that the use of jets over this 
long-haul segment would have a substantial stimulating impact on the 
already large traffic exchange between New York and San Francisco led 
the Examiner to conclude that New York-San Francisco would continue 
to be one of our top air travel markets. He estimated that the traffic 
volume in 1960 should be at least 44% more than in 1957, sq that about 1,000 
passengers a day would then be available to the New York-San Francisco nonstop 
carriers. He pointed out that at least 25 other markets jof lesser demand 


and potential had been authorized to receive three-carrier service and 


3/ See Initial Decision, p. 26. 


Z/ The Exaniner found that the load factor on coach ts during the 
first half of 1957 averaged around 80%, and during July September of, that 
year the average load factor was about 90%. He concluded that load factors 
around or over 80% for the entire year of 1957 clearly reflected the jnability 
of passengers to secure space during peak periods. : 

5/ The Examiner concluded thet the market would continue to expand by 
at least a 10% anmual rate of growth and that an additional, 10% increase in 
traffic in 1960 would result from the stimulus of the proposed jet nonstop 
service. Applying these factors to the Examiner's estimated 1957 nonstop 
potential of 250,000 passengers produces a total of about 366,000 passengers 
in the 1960 nonstop market. 
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concluded that the sizeable potential of the New York-San Francisco market 
was sufficient, with proper scheduling and vigorous promotion, to support 
the services of three nonstop carriers even with the. substantially increased 
capacity to be available with jet aircraft. 

Based on the above considerations, -the Examiner concluded that ‘the 
New York-San Francisco market clearly warranted the benefits of vigorous 
competitive service and that an additional nonstop carrier was required to 
assure the provision of the type and quantity of service to which this market 
was entitled and to provide the necessary competitive spur to develop the 
market beyond that accomplished by the existing carriers. Although 
recognizing that a sizeable amount of diversion would thus be inflicted on 
TWA and United, he found that the public benefits accruing from the new 
authorization outweighed the diversionary impact it would have on these 
carriers. . 

We are in accord with these findings and conclusions of the Examiner 
which are amply supported by the record in this. proceeding and are more 
tly detailed in his Initial Decision. Accordingly we will not rehearse 
the evidence supporting the need for a third nonstop carrier, but we will 
address ourselves to particular exceptions warranting comment. 


1. In their exceptions and briefs, TWA and United lay great emphasis on 


the fact that four years ago, the Board affirmatively found in the Denver Sem 
6 


ice Case that an additional nonstop carrier was not required. However, we 
do not find that this fact precludes our reaching a contrary conclusion on th: 
record. The size and rate of growth and future potential as well as the marke 


change in the character of the transportation demands of this market since 


——@ Denver Service Case, Order No. E-9735, dated November 14, 1955. 


eile 3 | 
we last considered its air service needs in 1955 have convinced us, as they 
| 


did the Examiner, that three unrestricted transcontinental| carriers are now 
required to properly serve its present and future needs. at the time of the 
Denver service Case, the nonstop travelers did not constitute the major 
part of the through traffic, the nonstop market was just being developed, 
and grant of a one-stop service to american, which was an improvement of its 
former less direct routing, could provide an effective competitive 
transcontinental servicee ce 
However, following the Denver Service Case, with nore| Long-range 
equipment available, the character of the market began to change with a 
far greater demand by the terminal-to-terminal passenger for nonstop service, 
thus reducing the effectiveness, from a competitive viewpoint, of the 
restricted carrier. Now with still newer technological developments bringing 
about even more dramatic changes in the Bay Area-New York air travel, 
trend to nonstops, as the Examiner found, will accelerate bt a still 
greater pace. In the face of this development, differences in the route 
structure of the restricted and unrestricted carriers in the market are 
more pronounced, leaving American, whose New York-San Franbisco authority 
requires a stop at Chicago, even less able to carry out its role as an effeo- 
tive third transcontinental carrier between the Bay Area and New York. ‘Thus, 
despite protestations to the contrary, the award of nonstop rights to American 
constitutes another adjustment in the carrier's route structure necessitated 
by still further technological advances in trunkline equipment in order to 


See Initial Decision, pp. 9-13, for a summary of the characteristics 
of the 707 jet which is proposed for use in this market. 
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pemit contimation of the benefits of a third transcontinental service 
patent Gan Fraihisgo ind tev ack. = si 
2. ‘The Examiner estimated that an ahnual yolime of about 366,000 


passengers, or approximately 1,000 passengers a day, “Gould reasonably be 


eaggp tet to move via nonstop flights between New York and San Francisco by 


1960. TWA and United have challenged this forecast as overly optimistic 
on the ground thet the Examiner employed inflated historic data, overestimates 
the normal growth which could reasonably be expected in the market, and 
failed to exclude excursion fare traffic. ‘We are not persuaded by these 


contentions x 


@/As the record clearly shows, American has been an active participant 
in, and a promoter of, Bay Area-New York air traffic for more than twenty 
years. Although American could not serve the Bay Area directly prior to May 
1947, the carrier nevertheless accounted for 25.8% of the Bay Area-New York 
passenger-miles in 1940. As TWA and United increased their through-service 
between New York and San Francisco/Oekland after World War II, American's 
passenger-mile participation declined to 16.4% in September 1946 and to 13.8% 
in Merch 1947. In May 1947, American was authorized to serve the Bay Area 
directly (West Coast Case, $C.A.B.-14 (1947)), thus permitting through- 
service by American between San Francisco and New York, although subject to 
a;-one~stop at Tulse, Dallas, or another point in the Southwest. Thereafter, 
the carrier's Bay Area-New York passenger-mile participation increased from 
33.8% in March 1947 to 19.5% in September 1947 and 22.0% in 1948. American's 
share subsequently declined to 11.8% in 1953 as United and TWA increased theiz 
‘San Francisco-New York service over the more direct Chicago routing. Followin 
its inauguration of DC-7 service in January 1954, American's passenger-mile 
participation again rose to 26.3% in March 1954. After the carrier's equipmer. 
advantage had been overcome by TWA and United and they were able to provide 
direct’: nonstop Bay Area-New York service, American's passenger-mile partici- 
petion over its more circuitous routing dropped to 16.3% in September 1954 
and. to’13.0% in September 1955. Again, American‘s New York-San Francisco 
route structure was updated in the Denver Service Case, supra, so as to give 
the terrier a more direct. one-stop routing via Chteago. American's passenger 
mile participation thereafter rose slightly to 15% by September 1956. How- 
evé?; as the trend to nonstop service in this *isrket accelerated, American's 
participation declined to 11.1% in September 1957. (Exs. AA-4 and 6.) 


3fSee footnote 5, page 3, Supra. ae 
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In developing his forecast on the basis of historic datal, the Examiner 
annualized the number of single-carrier local and connecting passetigers 
moving between New York and San Francisco as shown in the Board's Traffic 
Surveys for 1957 as his base period. TWA and United attempted to cast 
doubt upon the accuracy of the Board's 1957 Traffic Survey figures in- 
sofar as they relate to New York-San Francisco traffic. It was pointed 
out that the. Traffic Surveys prior to September 1958, based as they are 
on ticket sales, included many passengers moving between New York and 
San Francisco as somba-care. passengers. Prior to the tariff change in 
April 1958, a traveler could buy a ticket in New York for either Los 
Angeles or San Francisco at the same fare. He could then go to either 
San Francisco or Los inperes and make a stopover at either point, but 
the ticket was counted as two New York-San Francisco one-way tickets. 
Thus, it was claimed, the Board's Traffic Surveys in 1957 overestimated 
the New York-San Francisco market and underestimated the New York-Los 
Angeles market. 
After conparison of the flow traffic data submitted by American, ; 
_ ‘TWA, and United for two special survey periods in 1957, the Examiner 
found such a relatively small variation between bs single-catrier OSD 
and connecting passengers as shown: ‘dn the Board's ‘Traffic Surveys for : 
1957, and the data furnished by the carriers, that he conelaied that 


this single-carrier traffic reasonably reflected the nonstop potential 


between New York and San Francisco. We have examined the base period 


te os oe eee : ; - 8 = 


eotinates of TWA and tilted as shay appear in’ the xecord and find 
that the Examiner's conclusicns in this regard were ae We 

also agree with his refusal to exclude from the base period data the 
excursion fare traffic. We also believe that the excursion fare 
travelers ‘Beate be attracted to the greater speed, comfort, and 
convenience of jet aircraft with its dual configuration of coach and 
first-class seats, since we are not prepared to assume that excursion 
fares will not be available in the future..as. a traffic pect 
Accordingly, we reject the claim.that the historic traffic data used 


by the Examiner were inflated. 


We also find nd merit in-the attacks upon the 10% annual growth 
factor used by the Fxaminer. The 0&D Traffic Surveys for 1952 through 
1957 show an average annual growth rate in this market ih excess of 

12% and nearly a 50% increase is shown for the three-year period between 
196i; and 19$7. TWA and United contend that the growth trend in this 
market is declining; that .the.1958. volume was even less than the 1957 
level; and that no basis exists for assuming @ 10% annual growth factor 
in the face of these facts. But we are not inclined to base our 


5 


Zs a matter of fact, d's 1957 base period estimate of 

28, BP potential nonstop passengers in-this market (Ex. U-110) is 
so close to the Examiner's estimate of 250,000 passengers for 1957 
as to further supcort our conclusion: that the Examiner's base period 
estimate is reasonable. : 

lif It is noted that United included excursion fare traffic in its 
base period estimate. (Ex U-110 - pe2) The record also shows that 
both TWA and United plan to drasticaliy reduce their intermediate stop 
flights with piston aircraft between New York and San Francisco, in- 
dicating the small volume of excursion fare traffic they expect will 
move between these terminals on 2 single-carrier through-plane basis. 
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determination as to the future needs and potential of this market on a 


: | 
showing of traffic decreases for such a short period of time, particularly 


‘when the traffic drop was lergely experienced during a period when a general 
business recession was being felt throughout the country and affected traffic 
in nearly all sascate "6 have noted the fact that the 1958 ike did 
not show a 10% increase over 1957. However, in predicting a normal 10% 
annual growth, it is not expected, nor dos the Board's forecast so indicate, 

that the growth within each year will be the same, but only that it will 

average 10%. Obviously traffic growth in any market cannot be! expected te 
follow a straight line and rarely does. In the present case, we watanates 
that the normal traffic growth in this market for the three-year period 

(1957-1960) will amount to 33% with an additional 10% to reflect jet stimu- 

lation in the market in 1960. The fact that the 1958 volume did not show 

a 10% increase over the 1957 volume does not invalidate our forecast or 

preclude the attainment of the 1960 volume of traffic we anticipate. 

“We are not persuaded that the long-continued growth of the New York-_ 
San Francisco market has ended. Indeed, we think the indications are 7 
favorable for greatly increased travel in this market. In addition toa 
10% annual growth factor, the Examiner employed @ 10% jet stimulation 
factor for 1960 to reflect the impact of jet aircraft on the market. “TWA 
contends that the 10% jet stimulation factor is too high and that no 
more than a 5% factor is warranted. We cannot agree. A 5% factor reflects 
the amount of jet stimulation which TWA has estimated for its |system. 
However, the record clearly indicates that the greater speed and other 
inherent advantages of jet aircraft will be of greater benefit in extreme 


127 Preliminary traffic data for the nonth of May 1959 show an increase’ 
in industry Spans paseencas miles of over 16% over May 1958} nee) 
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long-haul transcontinental markets than in short-hop markets. Thus, it 
would be reasonable to essume that greater impact on traffic growth from 
this type of service would be felt in markets like New York-San Francisco. 
Use of a system-wide factor here fails to reflect this difference. In 
addition to the Examiner, Bureau Counsel and all of the other carriers 
predicted jet stimilation at at least 10% which we believe is a more 
reasonable estimate than the 5% factor urged by TWA. 

3. Besides challenging the Examiner's estimate as to the amount of 
traffic which will be available, TWA and United dispute the economic 
feasibility of authorizing three jet nonstop carriers between New York and 
San Francisco. It is asserted that the segment is lacking in backup traffic 
support; that even the volume of local traffic forecast by the Examiner 
would not support three carriers on a profitable basis; and that the volume 
of daily terminal-to-terminal passengers which can reasonably be expected’ 
to move via jet nonstops in the future will be fully accommodated by the 
proposed schedules of the existing carriers. United contends that three 
carriers operating three daily round trips with jets providing substantially 
more capacity than the total mumber of nonstop travelers to be exchanged 
between New York and San Francisco, would experience load factors far below 
a breakeven level. United estimated that if a third wnrestricted carrier 
is authorized, all three carriers would suffer substantial losses at least: 
through 1965, and that these losses would wipe out any profit for United's 


system at existing fare levels through 1961, or at the very least would 


seriously Brae dts financial position; and that TWA's situation would be 


even worsée 


BEL United forecast a 12% factor to reflect the impact of jets on - 
market the length of New York-San Francisco. 

1:/ TWA did not similarly construct estimates as to its losses resulting 
from multiple carrier competition in this market put took the position that 
there was no reason to believe that it would be in any more favorable position 


than United. 
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We are not persuaded by these contentions. In the first| place, United's 
estimates are based upon traffic forecasts which we have rejected. Secondly, 
United erroneously assumes that each carrier must operate a minimum of 
three daily round trips regardless of the available traffic. |The crux of 
the schedvling problem turns on the question of whether, as United contends, 
a carrier must offer a minimm of three daily round trips in order to be 
a factor in the market. American disputes United's claim in this regard, 
and pointed out in its brief and on oral argument that a full vattern of 
service by each carrier, tailored to meet the available traffic would in 
196, consist of three daily round trips per carrier in the peak season, 
and two daily round trips in the off are We find fmerican's position 
in this regard persuasive. So long as the competing carriers |tailor their 
service to the needs of the available traffic, we see nothing|inherent in 
the scheduling of jet aircraft to require more than two daily |round trips 


per carrier in the off season. | 


Obviously, jet aircraft with their much greater capacity |requiring a 
larger passenger load for their support, do not generally perie 
management as much schedule flexibility as ig possible with piston 
aircraft, and it must be recognized that frequency of service will of 
necessity be much less in the jet than in the piston age. But that does not 
mean that adjustments in schedules to meet the demands of the market cannot 
be made or that management in its use of jet equipment, as ponueneret with 


piston-aircraft, must rigidly follow a schedule pattern it has projected 


| 
for the future, even though the traffie to which it may then have reasonable 
| 


access im less than it previsouly anticipated. As the Board pointed out in its 


15/ American had originally proposed three daily round trips throughout 
the yeare 
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opinion in the Suspended Passenger Fare Increase Case, where a carrier's 
preexisting plans for expansion of spttrmenit S08 services are in conflict 
with route actions taken by the Board, the carrier mst alter its plans in 
conformance with that action. That admonition is no less relevant today 
than it was then. 

To some extent, the New York~San Francisco market affords greater flexi-~ 
bility for the scheduling of flights and for adjusting capacity to traffic 
volume than is presently possible with the DC-7's. Because the greater speed 
of the turbojet and the length of the segment will overcome the time barrier 
between the east and west coasts, 4 convenient midday departure from both 
coastal terminals will be possible for the first time, thus making available 
more hours during the day in which flights can be scheduled for the accom 
modation of the travelers. In addition, the seasonality in traffic moving 
over this segment permits further adjustment of schedules. In short, w are 
not convinced by United's argument as to the required method of operation for 
three carriers in this market. We see no reason why, during the initial 
period of operation, schedules should not be tailored to take advantage of 
the seasonal variation in the market. By so doing each carrier can havea 
well-rounded pattern of jet nonstop service - three daily round trips in the 


summer peak season ard two in the off season or an average of 7-5 daily round 


trips over the entire year - and, with the traffic volume vi expect in this 
17 


market by 1960, operate at above breakeven load factors. After that, normal 
traffic growth should soon permit operations by the three carriers on a more 


profitable basis, since all the carriers concede that the market will continue 


rel 
16/ order No. E-11812, dated September 25, 1957. 
17/ On an average of 7-5 daily round trips and assuming an average of 
112 daily seats per flight and 1000 daily passengers, the average load factor 
would be about 59.5%. On the basis of the cost and revenue forecasts in the 
Sige ig the breakeven load factor for the 707 jet was estimated to be about 
odhe 


to grow. Ultimately, we fully expect the sizeable growth potential of this 


rich and important long-haul market will warrant the scheduling of addi- 
tional frequencies by the three carriers. 
4 TWA and United assert that their present San Francisco-New York — 
nonstop services are more than adequate to meet the needs of the market; 
that the market already has the benefits of fully competitive service; that | 
their proposed jet operations will more than satisfy the market's service 
needs; and that no additional nonstop carrier is required. They contend that 
TWA has carried at least 90% of its pro rata share of the market, and that — 
this clearly refutes the Examiner's finding that TWA has failed to provide 
effective competition. They claim that the Examiner's punbisg of a need 
for an additional carrier was based on the past pattern of service during 
a brief period of equipment shortage, and that the Examiner's findings of 
past inadequacies of service are contradicted by the evidence showing a sub- 
stantial number of empty seats on nonstop flights and user testimony as to 
the adequacy of TWAts and United's present nonstop New York-San Francisco 
service. 
While it is true that TWA and United at the time of the hearing were 
providing a substantial volume of nonstop schedules, both doach and first- —_ 
class, between New York and San Francisco, this pronounced improvement in 


Service did not occur until after the question of the need of additional 
a | 


service had been ‘raised by this proceeding. But the record clearly shows, 


‘ | 
as the Examiner found, that the past services provided by these carriers, 


although not legally inadequate within the meaning of the Act, did not fully 


wes 
meet the needs of the traveling public,29/ As is more fully set forth in the 


Initial Decision, the record discloses that between September 195) and 
March 1957, the number of nonstop flights scheduled by TWA and United 
_remained essentially unchanged;. despite’a 41% increase in traffic; only a 
limited amount of first-class nonstop service was available; and the only 
nonstop coach service offered the New York-San Francisco traveler prior to 
May 1957 consisted of an eastbound combination first-class and coach flight 
operated by mi 22/ The evidence clearly shows that during and prior to 1957 
it was difficult for the traveler to obtain his choice of schedule or 
departure time on nonstop coach flights during peak periods. In March 1956 
_@ total of only 20 nonstop coach seats per day were scheduled although 225 
one-carrier coach passengers per day moved in this market. A year later in 
March 1957, still only 546 nonstop coach seats per month were made available 
for the 3800 exclusive coach passengers traveling between New York and San 
Francisco during that month. Even after the sharp increase in nonstop 
schedules between New York and San Francisco subsequent to March 1957 20/ 
load factors on nonstop flights during the summer of 1957 remained nigh 202/ 
Despite the contentions of TWA and United to the contrary, we think the 


Examiner properly found that the New York-San Francisco market has not in 


187 The Doard has often certificated new service because of the sub- 
stantial benefits which would flow therefrom even though the existing service 
is not legally inadequate. . (Southwest-Northeast Service Case, Order No. 
8-9758, dated November 21, 1955; Denver Service Case, Order No. E-9735, dated 
November 1k, 1955; New York-Chicago Case, Order No. E-9537, dated September 1, 
1955; Tucson Airport Authority, rts No. E-10487, dated July 27, 1956; New 
York-Florida Case, Order No. +1065; dated September 28, 1956.) 

19/ The pattern of nonstop schedules offered by IWA and United in the 
New York-San Francisco market is set forth in Appendix 1 attached to the 
Initial Decision. 

20/ Between April 1957 and September 1957, TWA and United increased their 
daily nonstop flights in this market by 75%. 

20a/ We agree with the.Examiner that the high load factors enjoyed by the 
existing carriers on their nonstop coach flights during the sumer of 1957. 
pears reflects the inability of passengers to Secure space during peak 
periods. — 


ai5 . 
the past received that type of vigorous competition which its size and 
economic strength warranted. As he pointed out, from the time when nonstop 
service was first inaugurated between New York and San Francisco, until the 
pendency of this proceeding, TWA never matched either the quantity or the 
quality of United's service. For example, for 67% of the above! period of 
time TWA provided only 33% of the total nonstop service, and 25% of: the time 
provided only 20% of the total. Moreover, its service was not comparable 
since its one nonstop flight was 6.7% slower eastbound and 16.7% slower 
westbound than United's DC-7's. The fact that prior to 1957 Tih's partici- 
pation amounted to about 80 to 90% of United's, although providing only 
one nonstop flight as against United's four, does not in our opinion, refute 
the Examiner's finding that TWA was not a full-time vigorous competitor. 

On the contrary, such a disparity in service and participation should more 

likely be attributed to the lack of sufficient nonstop flights in the 

market to meet the demand and the fact that United provided no coach nonstops. 
TWA and United have explained that the space problem on nonstops in 

the summer of 1957 was due to a lack of equipment. and not to the pendency 

of the present proceeding. However, in view of the extremely larg: increase 

in nonstop schedules after the motions for early hearing in this proceeding 

had been filed, as contrasted Sd limited number operated in this market 

for several years prior thereto, we do not believe the equipment shortage 

supplies the basic answer, although it may have contributed to the situation. 


Moreover, nonavailability of aircreft does not offer a sufficient reason for 


217 In March 1957 a totel of 5 nonstops were scheduled by the two 
carriers. By September 1957 the total number of nonstops had increased 
to 14. : ; 
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the limited amount of nonstop coach service scheduled as contrasted with . 
nonstop first-class service. In all the circumstances, we do not believe-- 
that the recent improvement in service affords a sufficient basis for deny- 
ing this market the benefits of effective multicarrier competition in view 
of the previous long-standing scheduling practice of the existing carriers. 

We are not unmindful of the fact that these carriers have indicated 
their plans to inaugurate a full pattern of jet nonstop service between 
New York and San Feardiecs in the near future, which would provide a 
substantial amount of additional capacity for the accommodation of the 
San Francisco-New York travelers. However, in our opinion, the needs of 
the traveling public between New York and San Francisco have not been fully 
met in the past and we do not believe it would be consistent with our 
statutory obligation under the Act and our decisions thereunder to maintain 
the status quo and rely on the assurance of the carriers that the huge- 
capacity jet will provide the competitive spur necessary to insure the 
‘service benefits to which we have found this market entitled. In our 
judgment, in providing for the future as well as the present needs of a 
rich market with the ultimate potential of San Francisco-New York, and one 
which should be substantially enhanced by the unique advantages of jet 
aircraft, the authorization of a third carrier holds the greatest prospect 
for the full development of that potential. The Board has previously 
expressed its views with respect to the benefits of competition on too many 
occasions to require repeating. The authorization of a third New York- 


San Francisco nonstop carrier here is consistent with those views and will 


afford comparable benefits in this market. 
5. United and TWA stress the importance of the New York-San Francisco 


market to their financial well-being, and they contend that the sizeable 


amount of diversion they will suffer if a third carrier is 


seriously affect their financial positions. It is pointed 


added will 


out that this 


| 
market is United's most important, producing 7% of that carrier's total 


revenue passenger-miles in 1957, while it is TWA's second most important 
| 


market. The carriers note the Examiner's finding that American in 1960 


will realize almost $12,000,000 in gross revenues from this 


they contend that this diversion of revenues in the face of 


market and 


\their declining 


earning positions and during the period of jet financing will be extremely 


damaging to their system operations. 


Undoubtedly our decision herein will case substantial 


| diversion from 
| 


these carriers, as the Examiner found. But we do not envisage any serious 


financial harm aceruing from the authorization of a third unrestricted 


22/ 


carrier in this rich market. As the Board pointed out in other cases, 


23/ 


the loss of traffic to TWA and United should, to a large extent, be compensatec 


by the growth of the traffic in the market, thus tending to 


sustain the revenue 


of these carriers despite a reduction in their percentage participation in the 


New York-San Francisco traffic. Based on the forecast of 366,000 


22/ It should be noted, however, that the $12 million dollar estimated 
diversion refers to gross revenues and clearly does not mean that the carrier's: 


profits will be affected in that amount. Moreover, rather 
with declining earnings, TWA's and United's net income for 
period ending April 30, 1959, showed a sizeable 245-h% and 


than being faced 
the twelve-month 
a 110.1% increase, 


respectively, over their net income for the corresponding twelve-month period 


in 1958 (Forms ll). 


23/ See for example Great Lake s-Southeast Service Case, Order No.E-132)1, 
| 
| 


dated November 28, 1958. 
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nonstop passengers in the market in 1960, this increase in the market over 
that experienced in 1957 would mean that United and TWh would still experience 
a gross increase in passenger revenues of $1,120,585 and $1,009,096, re- 
spectively, in 1960' over their 1957 revenues (See Appendix B). 
Naturally, the impact of diversion on the carriers already in a market 
4s considered before additional service is authorized. But, unless the 


diversion will result in a serious economic weakening of a carrier, it is 


not a sufficient aw interest factor to justify denying the public a 


needed new service. In aeseneine the impact of probable diversion here, 
4t must be recognized that we are dealing with one of the top revenue producing 
segments in the country, with two of our largest carriers, and that a large 
segment of the traveling public is affected by our decision. In weighing 
the advantages to the public against the injury to the carriers, we find 
that the present and long-range benefits of the additional service being 
~ suthorized outweigh the effect which such service may have on TWA and United. 
We are unable to find that the probable diversion resulting from our decision 
to permit American to provide nonstop in.addition to its one-stop service 
will impair the financial health of either carrier or either carrier's 
ability to provide certificated services. 

Fears of diversion and estimates of substantial lesses such as are 


asserted here, have a familiar ring as they are interposed by the existing 


———<—$$ 
2L/ 3-Southbeast Service Case, Supra. 
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carriers in the market in every new route proceeding coming before us. Yet 
the same carriers who are concerned about diversion in their own markets 
continue to press for the need for additional competition in markets in which 
they are not authorized to operate. Despite the addition of a substantial 

; amount of new competitive service in many markets during the past several 
years, the aviation industry has continued to grow and peace and the 
number of passengers being transported by the air transport industry has 
increased year by year. We have no reason to believe any different result 
will occur in this market from our decision herein. | 
6. TWA and United also argue that the record is devoid of any reliable 
data based on actual operating experience of turbine aircraft, and that it 
is impossible to ascertain with any degree of accuracy the Empact of high- 
speed, huge-capacity jets on traffic, schedules, fares, load factors, or 
costse Absent such data, they assert, the Board cannot intelligently predict 
the feasibility of three-carrier nonstop competition in the jet age in the 
New York-San Francisco market, nor can the Board's stated purpose of using 
this case as a "test tube" to form the basis for a study on the economics of 
jet operations for future proceedings be attained. Under these circumstances, 
the carriers insist, decision must be deferred until more tangible evidence 
with respect to the actual performance, traffic stimulation, end costs of jet 


service is available; and that since jet equipment is already in use such data 


could be obtained without any unreasonable delay or undue prejudice to any 


party to the proceeding. | 
a 

2ha/ It is claimed that the present proceeding was instituted "out-of- 
turn" contrary to the usual priority of filing practice of the Board in 
setting applications down for hearing. Similar allegations were previously 
considered by the Board in its Order of April 9, 1958 (Order No. 5-12337), 
wherein the Board rejected the allegation of procedural error in setting 
this case down for early hearing. Nothing has been presented at this time 
which would warrant ‘the Board to reach a different conclusion nor has any 
showing been made that TWA and United were prejudiced by the action of the 
Board in this regard. As we stated previously, while the d customarily 
assigns applications in the order of filing, (footnote cont on next page) 


- 0. 
We recognize that precise ‘accuracy in determining cost estimates of a 
turbine aircraft, which for the purnoses of this record, is as yet unused, is 
unattainable. While we agree with United and TWA that it might be preferable 


if data based on actual opereting experience of jet aircraft were in the 


record, we do not believe its absence is fatal or requires us to delay 


authorizing a service we have found required. Extensive exhibits and a 
great deal of testimony covering every conceivable aspect of jet operations, 
including performance characteristics of the 707 aircraft, the impact of jet 
operations on passenger traffic and routings, the effect on cargo movements 
in this market, and the relative costs of jet and piston-engine operations 
as releted to this market are in the record. While admittedly American's 
cost estimates are ‘based on the manufacturer's performance estimates and 
specifications and not on actual operating experience, it is conceded that 
the 707 is the most extensively tested aircraft introduced into commercial 
aviation. The Board must necessarily rely upon estimates as to future con- 
ditions, and has customarily done so, both as to costs and traffic. There is 
no reason to treat the estimates as to jet operations any differently here. 
Even if we deferred our decision for @ reasonable period in order to obtain 
later data based on actual operating experience with jet equipment, we are 
not persuaded that such data necessarily covering only a relatively short 
operating period, would provide any materially different or more reliable 


information with respect to economics of turbojet service than we now have 


2ha/ (footnote continued) a priority-of-filing policy seldom has a 


chance to operate and numerous exceptions have been made where in the Board's 
opinion circumstances justify such action. No provision of the Act or rule 
of the Board specifically spells out the order in which the Board shall hear 
Sts cases. The policy to be followed in the disposition of its docket is 
left largely to the discretion of the Board so as to enable it to properly 
administer the Act in accordance with the public interest. Our reasons for 
assigning this case for early hearing are adequately stated in our previous 
orders, and for the reasons expressed therein the Board is convinced that 
expediting the proceeding was fully warranted and that in this case blind 
observance of the priority of filing practice would not have been in the 
public interest. 


ae 


available before us. 


The fact of the matter is that the record in this case on the basic 


elements of public convenience and necessity, including the effect of the 
introduction of jet aircraft on the route, is as thorough and complete as 
one could reasonably expect. The stakes in the case have been high, and the 
parties have thoroughly litigated the issues both on the evidentiary level 
and the policy level. In our judgment, further hearing in this| case would 
achieve little more than insulating, at least for a time, the existing 
participants in the market from the effects of a new competitor. We think 
the public is entitled to a decision on the merits of this case now, and 
that it would be wasteful and unfair to ees these proceedings in the quest 
for certainty as to what the future will ig 
7. We turn now to the selection of carrier. While we agree with the 
Examiner's selection of American over Northwest, we do so for somewhat 
different reasons. In giving comparative consideration to the proposals of 
the two applicants, we are satisfied that, insofar as service to the public © 
is concerned, either American or Northwest could provide the Bis we have 
found required and compete effectively with the existing carriers in this 
market. Despite American's superiority to Northwest in terms of basic economic 
strength, we have no doubts as to Northwest's capacity for rendering first- 
rate competitive service in such a major trunkline market. And for these 
reasons, while American would have some equipment advantage over Northwest 
in terms of the earlier availability of jets, that factor has no influence 


2B) For the above stated reasons, we will deny United's motion to reopen 


the record. 


on our choice of carrier. ° 

In selecting Amsrican over Northwest’ ‘to provide the service in question, 
our choice is predicated primarily upon ‘the fact that American is now and 
bas for years been a substantial participant in the New York-San Francisco 
market. As pointed out by American; its passenger-mile participation in this 
market from 1920 to 1957 has averaged appréximately 17% (AA. Ex. 4). As the 


to-more than 26%, due to its earlier delivery of DC+7t6 and ability to provide 
faster service. After the equipment advantage American enjoyed had been 

.yovercome by United and TWA, American's passengeremile participation in 1957 
was still 11% or around some’ 60 million revenue passenger-miles. | For the 
year ended June 30, 1958, American also carried 39.5% of the combination 


carrier freight ton-miles between New York and San Francisco (Ex. TWA-104). 


26/ It is argued that American's claim of a large stake in the New York- 
San Francisco market is substantially overstated since its estimate of market 
participation includes passengers which it carried only part of the way be- 
tween San Francisco and New York. The assertion is made that only the single- 
carrier traffic carried by American between these terminals should be relied 
on to support its participation claim since this is the only traffic which 
can be considered as nonstop potential. We find this argument unconvincing. 

. Adoption of such a theory would be inconsistent with our treatment of the 
participation or historic interest factor in other cases. Passengers using 
American in the course of a two-carrier trip between New York and San Fran- 
cisco are as much evidence as passengers using a one-stop single-carrier serv- 
4ee- that American's participation in the traffic to be served is greater than 
Horthwest's and that its historic stake in the traffic moving between the 
terminals has been significant.’ Carriers normally relate their claim of 
historic interest to the passengers which they carry by. connection during a. 
two-carrier journey between two terminals. ma é 


In sharp ¢ontrast to American's historic interest, Northwest has never 
been certificated to serve San Francisco, and for all practical purposes is 
a complete newcomer to the New York-San Francisco market. Whereas American 
maintains a substantial sales force as well as a maintenance force at San 
Francisco (to support its existing services to many points on its system) , 
Northwest would be obliged to expend considerable sums of money to inaugurate 
service in this market. As the Examiner noted, it would be! necessary for 
Northwest to establish large terminal facilities at San Francisco for its 
jet operations as well as ticket offices and would require 4 considerable 
expenditure in promotional campaigns to acquaint the public) with its service. 
The simple fact is that American already has an established|identity in the 
San Francisco-New York market, which can be readily harnessed to stimulate 
the new nonstop service. 

Operationally, of course, the proposed new service would integrate to a 
far greater extent with American's present system. Since it serves San 
Francisco on other routings, American would be in a better position, from an 
equipment and scheduling standpoint, to meet departure times and to provide 
extra capacity to satisfy peak demands when needed. On the|other hand, 
Northwest, whose transcontinental route extends from the east coast to Seattle 
some 500 miles to the north of San Francisco, and with no present service out 
of San Francisco, would have less operational flexibility. 

Contrary to its claims, Northwest has failed to demonstrate that it can 


offer greater public benefits than can American if it were awarded the route. _ 


While Northwest has urged that it has a superior record in promoting low fare 
coach service, we are unable to find that Northwest will offer any greater 
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prospect for effective coach service than American in this market. American's 
proposed schedules, with mixed configuration aircraft, give as much promise 
as Northwest's for improved coach service. 

Much has been said in this proceeding regarding the Denver Service Case, 
_and the established Board policy favoring the strengthening of smaller 
carriers in arder to achieve a better competitive balance. Northwest has 
relied heavily upon this policy in attempting to persuade us as to the merits 
of its application. But the prior decisions of this Board make it clear that 
considerations of competitive balance and carrier strengthening, while signif- 
icant, ere not controlling, and mst be weighed in the balance along with 
other relevant factor a 

As previously noted, this Board has consistently recognized historic 


interest in a market as a factor of importance in carrier selection, and 


where as here the historic interest is as sizeable ae long standing as 
2 


american's, we are impelled to give it great weight. We know of no case 

where we have allowed the factor of competitive balance to override 80 sub- 
stantial an historic interest in a market as American has shown here. And, 
we can find no sound justification on this record for ousting American from 


the New York-San Francisco market merely to achieve a better carrier balance 


in terms of economic strength. 


27/ Ste Louis-Southeast Service Case, Order No. E-13026, dated 
September >’ e 
28/ ‘xx in choosing among 
=a carrier already participat: 
enjoys sane 
carrier with a his 
in the market and is entitled to 
light thereof." (Eastern Route Consolidation Case, 
dated April 1, 1957.) Cle Chicazo-Milwaukee-Twin Cities Case, 
Order No. E-13890, dated Tay 19, 19596 
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It is true that in the Denver Service Case, the Board expressed concern, 
in terms of competitive balance, over the award to American ofa Chicago-San 
Francisco route that gave the carrier a one-stop New York-San Francisco 
service. But the fact remains that the Board granted American |this improved 
New York-San Francisco authorization, and the carrier has relied upon it in 
developing its share of this market. Since permitting American to provide 


nonstop in addition to its present one-stop service will amply |meet the needs 


we have found required, we believe it would be anomalous at a. late date to 


inject Northwest as the fourth carrier between New York and San Francisco 
and maintain restrictions on American, which is already a substantial partic- 
ipant and an established carrier in the terminal-to-terminal traffic to be 
“served. 

We have given due consideration to all of the exceptions to the Initial 
Decision and find that they should not alter our decision herein. 


Accordingly, on the basis of the foregoing and all the facts of record 


1. That the public convenience and necessity require the amendment of the 
certificate of American Airlines for route No. 4 so as to eliminate therefrom 
the restriction against the provision of a nonstop service between San Francisco 
or Oakland, Calif., on the one hand, and New York, N. Y., or Newark, N. J., 
on the other hand. 

2. That American is fit, willing, and able to perform such transporta- 
tion properly and to conform to the provisions of the Act and the rules, 
regulations, and requirements of the Board thereunder. 

3. That the motion to reopen the record filed herein by United Air 


Lines should be denied. 
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. That, except as indicated above, all applications herein should 


be denied. 

. An appropriate order will be entered. 

_Gurney, Vice Chairman, Minetti and Hector, Members of the Board, 
concurred in the above opinion. Durfee, Chairman, and Denny, Member, filed 


the attached. joint dissenting opinion. 


DURFEE, CHAIRMAN, AND DENNY, MEMBER, DISSENTING: 


‘We strongly disagree with today's decision in this case. 
The record is not ripe for a Board decision since it contains no 
evidence of the economic and operational impact of the introduction of 


jet aircraft - the prime and stated purpose of the Board in hearing this 


case out of its normal order. Further, the record is devoid of any 


evidence of a public need for the additional competition authorized; the 

‘volume of traffic forecast by the Board is insufficient, on the basis 

of the Board's findings of fact, to economically support three non-stop 

Carriers; and the diversion that will be suffered by the existing 

carriers, on the basis of the Board's forecast, will seriously injure 

thése carriers and, consequently, the air transportation system. Tn 

our opinion, on the record before us the Board has no alternative but 

to deny American's application or, in the alternative, remand the case 

to the Examiner for further hearings. 
The stated basis for the Examiner's Initial Decision, adopted by 

the majority, is that the addition of a third non-stop carrier is 

required in order to improve the existing service. However, since there 

is little, if any, evidence of a need for additional service, and because the 

existing service is more than adequate, it becomes apparent that the 

majority opinion is based upon a theory of competition for competition's 

sake. The authorization of duplicating service based upon the foregoing 

theory is completely cmtrary to Board precedent and policy.| Under the , 

Act, the Board is adjured to consider as being in the public interest 


competition to the extent necessary to assure the sound development of 
| 
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an air transportation system properly adapted to the commercial, postal 


and defense needs of the nation, and to foster sound economic conditions 


in such transportation. The foregoing has never been considered by the 
Board, at least in recent years, to be a mandate for the authorization of 
competition merely for the sake of having competition. 

On the contrary, the Board has not in the past authorized three or 
more carrier competition unless the evidence showed that the existing 
service was clearly inadequate, or that there was a pressing public need 
for an additional carrier. Neither of these factors is present herein, 
There is absolutely no evidence that during any period of time the 
existing service has been clearly inadequate. Furthermore, there is no 
dispute that the present service, since mid-1957, is more than adequate. 
Additionally, no finding can be made that the proposed service of United 
and TWA will not be fully adequate. 

The Board in this case has not made a finding of inadequacy of 
service. The most the majority implies is that for a short period of 
time, due to equipment shortages, the service was marginally adequate. 
Very significantly, the majority fails to support its decision by any 
Board precedent. Insofar as we can determine, the Board has never author- 
ized a third competitive carrier based upon the type of evidence that has 


been presented in this case. 


1. The public convenience and necessity do not 
require a third non-stop carrier. 


The record contains no substantial evidence which would support a 
finding that there’ is either a need for a third non-stop carrier or 


that the public would be adversely affected if a third non-stop carrier 
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were not certificated at this time. Both the Examiner and the majority 


agree that the existing service is adequate as to quality, and quantity. 
| 


The majority conceded that from mid-1957 the existing carriers have 
provided a substantial volume of non-stop schedules, both | coach and 
first-class, between New York and San Francisco. In addition, the record 
clearly shows that these flights have been operated at relatively low 
load factors. | 

The record, then, is clear that the service since mid-1957 has been 
highly adequate. Moreover, the majority was unable to specifically 
conclude that there was inadequate service in this market | during any 
past period of time. The very worst that the majority wag able to state 
with respect to service in this market was that prior to mid-1957, non- 
stop coach service between the two cities, although legally adequate, did 
not fully meet the needs of the public since the load factors were 
relatively high. During this short period of time, however, the record 
‘ is clear that first-class non-stop service was more than adequate, 

Contrary to the majority, the evidence shows that prior to mid-1957, 
and during the transition period when United and TWA were acquiring new 
equipment, both carriers provided 212 non-stop coach esate per day and 
477 coach seats per day on one-stop schedules. The fact that more 
first-class non-stop seats were provided than coach seats during this 
period does not mean inadequate coach service. In fact, there is no 
evidence that at any time first-class passengers were denied non-stop 


seats, and no evidence that any coach passengers were denied 


oh s 


seats on either non-stop flights or one-stop flights. The majority 
concluded that "non+availability of aircraft does not offer a sufficient 
reason for the limited amount of non-stop coach service scheduled." 
In our opinion, carriers should not be criticized or penalized for the 
number of coach seats provided vis-a-vis first-class seats during a 
short period of time when equipment shortages existed, so long as there 
is adequate service being provided coach passengers on either non-stop 
or one-stop flights. 
Insofar as the existing service is concerned, the evidence shows 
that during the period July 1957 - August 1958, United had an average 
load factor of 65 per cent. For the period January 1957 - July 1958, 
TWA's first-class non-stop load factors have been well below 65 per cent, 
except for the month of May 1958. Significantly, in August 1958, 
TWA's all-coach flight departing from San Francisco at 10:15 A.M., 
operated during the entire month at an average load factor of 35 per sent. 
The witnesses for San Francisco euntades that they were not either 
criticizing the services of TWA and United, nor alleging inadequate 
service, per se. The Examiner did not find that the evidence submitted 


by San Francisco showed inadequate service. San Francisco's primary 


argument was not inadequacy of service, but that Los Angeles had three 


non-stop carriers. Obviously, the fact that Los Angeles has three non- 
stop carriers has no bearing on the New York-San Francisco situation. 
Los Angeles is the largest West Coast city, and the only one with 
three-carrier competitive service to New York. It is also the fastest 
growing city, and by no economic measurement can San Francisco be 


considered comparable to Los Angeles. Significantly, the majority opinion 


a '§is 
makes no attempt to justify the third nonstop carrier between| New York and 
San Francisco on the basis that New York-Los Angeles has three non-stop 

| 


carriers. 


| 
The majority, in an attempt to support the argument of "service that 


did not fully meet the needs of the public," stated that the existing 
carriers failed to increase the number of New York-San Francisco non-stops 
until mid-1957, when it was apparent that the Board would institute the 
present proceeding. The record is crystal clear as to the reasons that 
TWA and United did not increase the number of New York-San Francisco 
non-stops prior to mid-1957. Although the majority mentions the TWA and 
United equipment shortage, no attempt was made to analyze the) problem, 
particularly with respect to the delivery dates of the new equipment. 

Both United and TWA placed orders for additional DC-7's and Iockheeds 

in early 1955, but deliveries for United did not begin until the first 
quarter of 1957, and for TWA, until mid-1957. The fact that a carrier 
does not receive equipment until 2% years after it has been ordered 
certainly does not mean that the carrier is not willing or able to furnish 
adequate service. Certainly the Board should not penalize or criticize 

a carrier because it has adopted a prudent and conservative policy toward 
the purchase of new equipment. During that period in which United and 
TWA were unable to inaugurate additional New York-San Francisco non-stops 
due to equipment shortages, both carriers were nevertheless operating a 


frequent and well-rounded pattern of service in the market, both 
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non-stop and one-stop. As shown by the following table, the service was 
highly adequate: 
UNITED'S AND TWA'S SAN FRANCISCO- 
NEW YORK NON-STOP AND ONE-STOP 
UENCIES 
(1957) 


Non-stop One-stop Total 

January 5 
March 5 11 
May 8 9 
July 10 7 
September 14 4 
November 13 4 

The majority also concluded that additional competition is needed 
in this market because it has not in the past received the type of 
vigorous competition to which it is entitled. The evidence does not support 
the foregoing conclusion. Both United and TWA have for a long period of 
time competed vigorously for the traffic. As shown by the Air Traffic 
Surveys, these carriers have provided effective competition for each other. 
In 1953, TWA out-carried United, and during the period 1954-1957, the 
division was roughly 55 per cent - 45 per cent in favor of United. The 
passengers carried on through-plane service in the 1957 survey periods 
split 52.5 per cent United, versus 47.5 per cent TWA, but in March 1958, 
TWA again out-carried United by a small margin. The foregoing data clearly 


shows vigorous and effective competition between these two carriers. 


The allegation of the Examiner and the majority that three-carrier 


competition is needed in this market to insure such alleged benefits of 


competition as (1) authorization of the most modern equipment; (2) increased 
coach service; and (3) improved quality and quantity of service, cannot be 
supported. Insofar as the first allegation, it is undisputed that United 


and TWA will provide the most modern jet-type aircraft over this route, 
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and the certification of a third carrier will not improve the type or 
quality of equipment to be operated. 


As to the question of coach service, the existing carriers are presently 


operating a greater number of daily unused non-stop coach jseats than 


first-class seats. TWA and United have historically and still do provide 
a far greater proportion of their services at coach fares than does 
American, and there is no reason to expect American to provide any addi- 
tional spur on this score. There is no basis for the Examincr's finding, 
adopted by the majority, that TWA and United are providing just the 
minimum standard of service contemplated by Section 404(a)| of the Act, 
in view of the undisputed fact that in July 1958, there were 324 empty 
New York-San Francisco non-stop seats operated. 
With respect to the allegation that there will be an limproved 
quality and quantity of service, we find that this also cannot be 
supported. In fact, it is our opinion that the certification of a 
third carrier will not contribute in any way to the quality and quantity 
of the existing service. According to American's exhibits and 
testimony, it will establish competitive schedules with thoseof 
United and TWA. There are only three periods during the day that 


represent convenient departure times - morning, noon and evening. 


oa a 


All three carriers will have to establish competitive schedules at 
those times. The third carrier will offer nothing but additional 
space which, based on the present and forecast traffic volume is not 
needed. 

An additional carrier would provide no greater convenience, 
superior equipment, or even different schedules. The principal 


result, rather than improving the standard of increase, will be an 


increase in the volume of service at the three peak demand periods 


during the day, an increase in volume which is not necessary and 


will only result in lower load factors for each carrier. Therefore, 


since volume of service is the principal result rather than an over-all 
improvement in the standard of service, the establishment of a third 


carrier is not justified. 
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Even if we assume that during a limited past period, service 


may have been only marginally adequate, that assumption, per 'se, 
cannot be used as a reason to establish three-carrier nonstop com- 
petition where there has been an adequate explanation for the 
short-term deficiencies. Never before has this Board found | 
service to be. inadequate on so slim a reed as the experience | during 
a four or five-month period of one year where service has admittedly 
been adequate both before and after. Never before has this Board 
placed such a premium, in evaluating adequacy of service, on| the 
failure of carriers to introduce new nonstop equipment as soon as 
its competitors. The Board does not attempt to meet the debian: 
tions offered by United and TWA, but nevertheless the implica- 
tions of the Board's decision are clear: Every carrier must’ gain 
first place on the production lines for new equipment; the lag 
between new equipment orders and deliveries is no excuse for 
providing service with the latest equipment types in use in | 
industry. Clearly such overemphasis on the ability of carri 
to meet short-run traffic demands in an industry where lead 
on new equipment can be up to five years is unsound, and if this 
policy is to be followed in future route cases, it will encourage 


premature and uneconomic equipment decisions. 
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The majority reaches a contrary conclusion to the Denver Service Case 
as to the need for a third nonstop carrier in this market. In that case 
the Board found that the public convenience and necessity did not require 
a third nonstop carrier between New York and San Francisco, and placed 
an affirmative restriction in the certificate granted to American. The 
primary purpose of the restriction wis to preclude American from providing 
competitive nonstop service. The Board found that this was necessary in 
order to preserve the competitive balance in the transcontinental field. 
Therc is nothing in this record to show that there has been any change in 
the need for preserving the existing competitive balance in this market. 
In fact, the desirability of maintaining such balance is stronger now 
than at the time of the Denver Service Case, due to the inauguration of 
jet aircraft. 

2. The New York-San Francisco market will not 
economically support three nonstop carriers. 

Simple arithmetic applied to the Board's forecast traffic, and in 
view of the carrier's capacity forecast, conclusively shows that the 
decision herein is uneconomic and contrary to the public interest. 

The Board has forecast 365,000 nonstop passengers for 1960, or 


1,000 per day. All the applicants, including Anerican, proposed three 


roum trips per day, which via 112-seat Boeing 707's would provide 2,016 
al 


seats daily in the market . This would result in an average annual 


ne 


1/ The record shows that 2,12) daily seats would actually be operated 
Zn view of TWA's proposed 120-seat Boeing configuration and United's 
proposed 122-seat pc-8 configuration. In addition, United proposed 
a fourth daily jet one-stop schedule for 1960, to be operated as a 


nonstop in 1961. 


Fak ieee 
| 


load factor of 49.6 per cent, a load factor which is highly uneconomic, 
according to the Board's own findings. Even if it is assumed that 
the 10 per cent anmal growth forecast by the Board would continue 
beyond 1960, it would be 1961 before the three carriers could even 
aprroach the hypothetical and unrealistic breakeven load factor of 
5l,.3 per cent adopted by the majority. Consequently, all three ¢arriers 
will suffer substantial losses at the very time profits will be ‘ceded 


| 
for the completion of the jet transition, and on a segment that is of vital 


importance to the financial well-being of the carriers presently) serving 


2 
the ieee’ Significantly, the Examiner found that three-carrier 


competition would result in serious depressed load factors tieonbt 1960, 

and Bureau Counsel concluded that the route would not be operated at 

@ profit until sometime after 1960. 
American belatedly recognized on Brief to the Board and oral 

argument that the operation of this route by three non-stop carriers 

would be highly uneconomic and therefore advanced a new siipiieait, American 

proposed that all three carriers reduce schedules during the winter 

season from three round trips per day to two. Aside from the fact 

that this proposal is directly contrary to the forecasts of record aS 

and aside from the fact that it would be competitively untenable 


| 
27 New York-San Francisco is United's most important route segment 


from a revenue producing standpoint, and TWA's second most important 
route. 


3/ Witnesses for American as well as TWA and United testified that the 
minimum schedule pattern to meet the convenience of the travelling public 

in this market requires three round trips a day, with departures morning, 
noon and evening. Sicnificantly, San Francisco specifically stated that 
three cound trip sched:.cs were needed, morning, mid-day and evening by each 
carrier. In fact San Francisco selected American to psovide the| service over 
Northwest for the primary reason that American had proposed thre? round trips 
per day oo. au annual Lasis. 


for the carriers to reduce schedules when the market demands 
schedules during three distinct daily periods, American's proposal 
is inherently adverse to the public interest. Simply stated, 
American proposes that the travelling public should receive inferior 
service during six months of the year for the sole purpose of ac- 
commodating American in the market. 

The majority not only adopts American's argument, but in addition 
adjures the carriers to limit their schedules as American proposes. 
This is the first time to our knowledge that the Board has not only 
forecast an inferior public service in adding new competition, but 
sounded a warning to the carriers that is intended to assure that 
inferior service will result. 

Despite the majority's warnings, it is virtually inevitable that 
all three carriers will provide three round trips per day on an annual 
basis. As hereinbefore shown, the minimum schedule pattern, in order 
to meet the convenience of the public, is three round trips per day. 
Even this pattern represents a substantial decline in the departure 
choices available to the public during recent years. The public will 
demand convenient service, and the very competition which the Board is 


introducing here as a spur to provide additional service will compel 


the provision of the service. None of the carriers, least of all 


American, will be able to avoid scheduling a minimm of three flights 


without sacrificing its share of and identity in the market. 
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This matter of scheduling illustrates in the clearest terms our 
position on the lack of need, or lack of proof of need, for le third 
carrier, It is not disputed that two carriers can and will provide 
schedules which will carry the traffic, and the load factor data de- 
rived from the majority's figures so shows. United and TWA will pro- 
vide schedules that will meet the schedule timing needs of the travel- 
ing public, and they will do so at a profitable, yet reasonable, load 
factor (69 per cent) on the basis of the majority's 1960 traffic 
forecast. The certification of a third carrier will inevitably result 
in unprofitable operations for all three, or, in the alternative, 
the public will be severely inconvenienced by the decrease iin fre- 
quency. The public gains nothing in the way of improved service at 
any time aside from additional empty seats which must inevitably be 
paid for with higher fares. There is no improvement in quality of 
service, timing of schedules, improved aircraft, or any other service 
factor. 

We reiterate that the foregoing observations are predicated on 
the Board's own findings and conclusions, not on different facts. In 
addition, moreover, we have considerable difficulty with rol findings 
of fact. 

The traffic and diversion forecasts are inherently erroneous. 
The 365,000 annual passengers forecast by the majority ‘éetdes a 


10 per cent "normal growth" per year from 1957 to 1960. The majority 
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concedes that 1958 traffic shows a decline from 1957. Experience, 
therefore, has already seriously weakened the majority's forecast. 
Perhaps in future years the forecast growth rate will be realized, 
but the significant fact is that in light of 1958 results, traffic 
will not reach 365,000 passengers in 1960 unless the growth rate is 
considerably higher than the majority has forecast. The majority's 
decision, therefore, has no rationale support. This again is simple 
arithmetic based on facts which are contained in the Board's decision, 
but which the Board overlooks. The Board tries to explain why 
there was no growth in 1958, but still assumes in its forecast of 
1960 traffic and its forecast of diversion (see Appendix B), that the 
growth actually tock place. This error is compounded by assuming a 


10 per cent 1958 growth in computing the 1959 and 1960 growth fore- 


cast and further compounded by applying the jet stimulation factor of 
/ 


10 per cent to the erroneous 1960 forecast. 

On the basis ofthe majority's growth forecast rates, and assuming - 
the 1958 traffic was the same_as 1957, the 1960 traffic would be only 
332,750 annually, or 884 passengers per day. On this basis, TWA and United 
alone would average only a’61 per cent load factor. If a third carrier 
were added, their average load factors would be a disastrous 42 per cent; 
and even if all carriers cut back schedules as proposed by American, 


average load factors would be a losing 50 per cent. 


4/ See the majority opinion, pp 7-8 


5/ These inherent errors are further compounded by the use of CAB 
OSD Survey data as a base, that includes Los Angeles traffic and 
also international traffic that now moves direct to destination via 


international carriers. 
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In light of the foregoing, without regard to what the growth will 
actually be, it is apparent. that the majority's decision is \based on 
patently erroneous findings. 
We have little doubt that overall traffic growth will return to a 
more normal trend now that the recession has clearly ended, | although 
there is no basis on this record for assuming that the rate of growth 
will return to pre-1958 levels, particularly for long-haul markets like 
New York-San Francisco. Similarly, we believe that jet service will 
stimlate new traffic, but in the absence of more concrete evidence, 
which this case was intended to, but did not, elicit, we chink there 
is a strong basis for questioning whether the long-haul domestic 
market such as New York-San Francisco will realize increases as sig- 
nificant as the majority assumes. 
In a situation like the present one, when the record is inadequate, 
where strong and vigorous competition admittedly exists, where the 
alleged temporary deficiency in past service was so relatively in- 
significant, where the new carrier will provide no new service and 
therefore not stimulate any new traffic, and where the cae involved for - 
the future of the carriers and their ability to continue providing an 


effective and economical service are so critical, we think a conservative 


approach is required by the public interest. In our opinion, it would 
be more realistic to forecast 1960 traffic by assuming no growth for 
1958, and 8 to 12 per cent growth for 1959 over 1957 (recognizing that 


1958 was abnormally depressed), and a 7 to 10 per cent growth 


for 1960, together with a 5 to 10 per cent jet stimulation factor for 
| 
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1960. The resulting range (from 303,000 to 339,000) leaves room for 
differences in judgment, but not even at the top of the range could 
three carriers be economically supported. If the more conservative 
approach we suggest were taken, in light of all the circumstances, 
the market would be marginal for even two carriers to provide a 


satisfactory year-round pattern of jet schedules. 


e417 c= 


3. There is no reliable evidence with respect to 
eo Sicence with respect to 
the impact of turbine aircraft in this market. 


The record is fatally deficient, since it contains no reliable 
evidence with respect to the operating and economic impact of! jet air- 
craft in this market. Therefore, it is impossible for the Board to 
intelligently determine the effect of high-speed, huge-capacity jet 
aircraft on traffic, schedules, fares, load factors, and costs. The 
majority was forced to concede that the record was deficient in this 
respect, stating, "While we agree with United and TWA that it may be 
preferable if data based on actual operating experience of jet air- 
craft were in the record, we do not believe its absence is fatal > or 
requires us to delay authorizing a service we have found required." 

The majority then concluded, "The fact of the matter is that the record 
in this case, on the basic elements of public convenience and secates Sans 
is as thorough and complete as one could possibly seek.” The foregoing 


conclusion is erroneous. The basic elements of public convenience and 


| 
necessity as applied to this case are not present. In the firgt Place, 


this is not the ordinary new route proceeding, since if it had been, 
it would not have been set down for expedited hearing. This case was 


given an expedited hearing primarily to enable the Board to determine 


whether the public convenience and necessity required a third nonstop 


| 
carrier in the New York-San Francisco market if all carriers were 
operating turbine aircraft. If it had not been for the imminent 
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inauguration of jet service, this proceeding would have taken its 


normal place on the Board's docket. Recently, in the Denver Service 


Case, the Board concluded that the public convenience and necessity 


did not require a third nonstop carrier. Therefore, in order to re- 
verse the Denver Service Case, the Board mst make an affirmative finding 
that the public convenience and necessity requires an additional 

nonstop carrier because of the inauguration of jet service. Such a 
finding cannot be made because of the serious lack of evidence with 
respect to the operating and economic characteristics of jet 

aircraft. 

It is clear from Board Order No. E-12103, January 13, 1958, that 
it was the Board's primary intention, in prematurely setting this 
case for hearing, to establish "A full-scale investigation of the 
imminent impact of the operation of jet aircraft in a market of the 
size and importance of that involved here." The Board further stated: 

"It is expected, therefore, that the applicants and 

intervening carriers will give careful consideration in 
their exhibits in this case to the effects of their 
planned operation of jet aircraft in this market, and 
we direct the Examiner to make specific findings on 


this issue, in determining whether the public convenience 
and necessity requires additional nonstop service in the 


market in question." (Emphasis added). 
Therefore, without the specific findings of the effect of jet 


operations in this market, and the Examiner and the majority made 


none that are supported by evidence, the public convenience and 


necessity for the service cannot be determined. The only findings 


made by the Examiner on this issue were that jets had a huge carrying 


capacity, and that they might stimulate traffic as mich as 


10 per 


cent. These are not sufficient findings to support the ultimate con- 


clusion that an additional jet nonstop carrier is required.| 


In order for the Board to determine whether the public 


convenience 


and necessity require a third nonstop carrier operating jet aircraft, 


it would be necessary, under the ground rules of this proceeding, for 


the Board to make specific findings based on the actual operating 
experience of jet aircraft as to the costs of operating such aircraft, 


6/ 


the breakeven load factor, the type of scheduling required, and the 


percentage that jet aircraft will or will not stimulate tra 
cause of the transition to jets, and the substantial differ 


terms of speed, capacity, and their effect on maintenance, 


ffic. Be- 
ences in 


flight 


patterns, traffic, and the training of crews, both flight and ground, 


there is no way of arriving at any precise determination of 


costs, 


breakeven load factors, or traffic stimulation without actual exper- 


ience. The evidence in this record will not permit such a determina- 


{ 
tion, and it does not, therefore, give the Board the opportwmity to 


) 
critically study and analyze the impact of jet aircraft with respect 


to the issue of public convenience and necessity. 


& The majority adopts a breakeven load factor for the Boeing 707 
of 54 per cent, which was suggested by the manufacturer. There is no 


estimated breakeven load factor for the Douglas DC-8 in the 


record. 


In any event, a manufacturer's breakéven load factor has never been 


considered reliable by either the carriers or the Board. 
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In April 1959, several of the carriers, in response to a 
request by the Board, submitted their views as to the many problems 
facing the industry with the inauguration of jet aircraft. All of 


the parties, without exception, unanimously agreed that there was 


insufficient experience to arrive at any definite conclusions with 


respect to the operation of jet aircraft. The following constitutes 
some of the specific comments made by the air carriers: 
AMERICAN AIRLINES 


“The foreseeable future of jet operations will be a time in 
which the carriers should be allowed to acquire experience and adjust 
to their experience by pricing experimentation." 


UNITED AIR LINES 


‘United wishes to stress that only after the period of transi- 
tion to jet operations will reliable data begin to become available 
on the economics of jet operations. Until such time, extreme 
caution must be exercised to avoid actions which may lead to per- 
manent injury to the economic soundness of the industry." 


TRANS WORLD AIRLINES 


"a substantial period of transition lies ahead: Some carrier 
must be first with jets, some carrier must be last. With the inter- 
laced network of competitive routes existing, the early recipients 
of jets will benefit at the expense of their competitors with later 
delivery dates. It will be a period of severe stress for a sub- 
stantial part of the industry. 


"There are many elements of jet operations for which costs are 
in excess of those anticipated. ‘Whether jet operations will later 
produce economies that will offset these higher costs is at least 
uncertain and unlikely to be resolved in the transition period." 


NORTHWEST ALRLINES 
“Of critical significance * * * * will be the transition period 


covering the inauguration and subsequent broadening of the base of 
commercial jet air service. This period, which will encompass the 
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remainder of 1959 and at least all of 1960, will be most difficult 
with respect to proper determination of jet fares because pf: 


1. The absence of sufficient experience by which to 
determine actual normal operating costs of wholly 
new aircraft types - 


The unknown factor of traffic response to a broader 
pattern of jet services then exists at the present 
time - 


- _The unknown impact of turbo-jet services upon the 
remaining turbo-prop and piston engine services of 
the carriers - " 


BRANIFF AIRWAYS 


"We respectfully request that the Board use care in applying 
the limited actual jet experience which is available to prospective 
conditions throughout the industry, and particularly to Braniff. 
There is reason to believe that jet costs will increase substan- 
tially as operating stage lengths are reduced, and that present 
passenger enthusiasm will wane as jet service is expanded to addi- 
tional markets." ; 


DELTA AIR LINES 


"It now seems clear that the initial period of pure jet opera- 
tions will be more costly than later periods as a result of the 
following factors: 


l. Aircraft utilization will be lower in the initial 
period; 


Ground facilities and equipment necessary for jet 
operations will receive relatively less use, and | 

therefore result in higher unit costs, in the early 
period of jet operations; 


Pre-operating costs will be greater for jet air- 
craft than for any other new type of equipment 
previously placed in service by Delta, and amorti- 
zation of these pre-operating charges in accordante 
with established practice will produce additional 
charges against operations in the early years of 
jet operations; and 
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Delta will also be faced with the high costs of a 
"learning period' operation during which all person- 
nel, especially in flight operations, maintenance, 
overhaul and stations, must develop new skills." 
CONTINENTAL AIR LINES 

"The transition that the airline industry is facing is of such 
a nature that we cannot predict with any degree of preciseness what 
cost problems will be encountered in the foreseeable future. The 
tremendous differences in terms of speed, capacity, and their effect 
on maintenance, flight patterns, training of crews and ground per- 
sonnel, preclude arriving at precise estimates of costs without 
practical experience." 

In addition, the Board realizing the tremendous operating and 
economic problems associated with the inauguration of jet operations, 
instituted on September 5, 1958 a broad study of the probable effects 
of the industry's acquisition of jet aircraft on the Board's economic 
regulatory program. The purpose of this study is to enable the Board 
to develop an insight into the probable effects of conversion to jet 
aircraft, to aid the Board in planning and carrying out an effective 
economic regulatory program related to the development of the jet 
operations. The principal elements of the study are to be (1) fore-. 


casts of traffic volume and related revenues; (2) estimates of unit 


operating costs; (3) ‘evaluation of the prospects of the carriers for 


percentage subsidy-free operations under the revenue and cost condi- 


tions anticipated; and (4) study of actions the Board might take 
concerning route structures, fares, classes of service, etc., to 
facilitate the development of profitable jet operations. This study 


has not been completed, and until it has been, the Board should not 
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now authorize additional competition over competitive routes where 
the competing carriers have definite plans to operate jet equipment. 
The existing carriers should be given the opportunity to inaugurate 
their jet flights without excessive deat 
‘4. Diversion would be substantial and unwarranted. 
The majority apparently are not concerned with the substan- 
tial amount of revenues that will be actually diverted from United 
and TWA, an amount conceded to be by all parties approximately 
er a This is substantial diversion, per se. It repre- 
sents over three per cent of TWA's 1958 domestic passenger revenues 
and two per cent of United's, the largest percentage diversion 
ever involved in a new Leake award between only one pair of cities. 
Diversion in this amount and its effect cannot be ignored by the 
Board. 
Diversion is always an important element of the public con- 
venience and necessity, and must be carefully weighed by the Board 
in determining whether a new service is justified. Substantial 


7/ Dissent, Great Lakes-Southeast Service Case, Docket No. 2396, 
decidea September 30, 1958 
| 
8/ The $12,000,000 majority diversion estimate assumes that 
American will capture only 30 per cent of the market. This conclu- 
sion is not supported. Even American forecast that it would capture 
a larger share of the market. On the basis of New York-Los ate 
experience, we think American will capture more than 33 per cent 

of the market. 
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diversion becomes a deciding factor when it adversely affects the 
financial well-being of existing carriers or when there is a lack 
of public need for the proposed duplicating service. Such diversion 
is of overwhelming significance where, as here, contrary to the 
pattern of most Board decisions authorizing additional competition, 
a stronger carrier is being certificated into markets of weaker 
carriers. It is our opinion that since there is a lack of public 
need for the proposed service and no public injury if the proposed 
service is not authorized, that diversion in this amount is suffi- 
cient to outweigh any alleged benefits. As hereinbefore shown, all 
the evidence conclusively shows that the existing carriers are now 
providing, and will continue to provide, more than adequate service 
in the New York-San Francisco market. 


Additionally, and most important, the majority fails to discuss 


the possible effect that diversion, in the amount of $12,000,000, 


will have upon passenger fares. The Board, in the General Passenger 
Fare Investigation, Docket 8008, must determine whether there should 
be an increase in fares over the level in existence on February 9, 
1958. I£ the evidence in that case indicates that fares should be 
increased, the amount of the increase will depend upon the earning 
prospects of the industry. If a third nonstop carrier is authorized 
between New York and San Francisco, industry profits will be reduced 
by up to $12,000,000, and this reduction will be compensated in the 


form of increased fare levels for which the public gets little or 


nothing in return. 
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In conclusion, based upon this record, we would not authorize 
a third nonstop carrier between New York and San Francisco at this 


time. Instead, we would deny the applications for such service, or, 


in the alternative, defer decision until such time as the Board has 


substantial, reliable and probative evidence of the economic and 


operating effects of jet aireraft as specifically applied to this market. 


/s/ JAMES R. DURFEE 


/s/ HARMAR D. DENNY 


DOCKET MO. 921: 


THE EXAMINER'S INITIAL DECISION REFERRED TO HEREIN IS NOT 


ATTACHED TO THIS COPY BECAUSE OF THE WIDE CIRCULATION GIVEN AT 
THE TIME OF ITS REIEASE. THE INITIAL DECISION IS ATTACHED TO 
THE ORIGINAL OF THE BOARD'S OPINION AND TO THE OFFICIAL COPIES 
IN THE BOARD'S FITES AND MAY BE EXAMINED THERE. IT WILL ALSO BE 


PRINTED AS PART OF THE OFFICIAL "CIVIL ABRONAUTICS BOARD REPORTS:.® 


TAPTVIG 


¥.J 


Datei 
O08 z 
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ESTIMATED DIVERSION IN NY-SFO MARKET POR 
CALENDAR YFAR 


sgereionnts 
30, 1957 2/ a ae 
% cach canzier ‘of. $ sub Bw it 

total . 


Be (1) Estiumted 1957 non 


Aree rt 


C. (1) Estimated 1960 =< 
stop market (1957 
133.1% X 110.0%) c Py 


(2) Distribution if 
American's a; 
tion is denied d/ 


(3) Distribution if 


American's applica- 
tion is granted e, ef 


509139 


$235.50 $235.50 


passenger revenue g/ $13,551,73h $2,120,585 $1,009, 


069 $15,722,388 
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a/ As chown in exhibit U-C"of United and AA Response-ik of American. ‘Trans 
- 2 -q(Worlg -data_obtained: by avly-day allocation of the number of passengers. _, 


b/ This total allocated to each carrier by percentage dtstributich in A" 
above. . ‘ 


CEG Increase Of 10% per year to account for normal growth, plus als | 
§norease to account for the traffic stimulus due to jet “servi¢es ©. * 
a Assuming share of nonstop potential will remain the same as in 1957. 
‘gf Assumizig American will obtain 30% of the nonstep potential and United 
and Trans World will divide the balance in accordance with their present 
oO. ratio to each othere:>- - AG y ‘ ES. > 


£/ Average of coach and first-class fares. 
Se gf Net increase in passengers X $135.50.- 
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Order No. E-14,12 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 


at its office in Washington, D. C., 
on the 2nd day of September, 1959 


In the matter of the 


Nw YORK-SAN FRANCISCO 
NONSTOP SERVICE CaSs 


Docket No. 921) et al. 


A public hearing having been held in the above-entitled proceeding 
and the Board, upon consideration of the record, having issued its 
opinion containing its findings, conclusions, and decision, . which is 
attached hereto and made a part hereof; 


IT IS CRDERED: 


lL. That an amende2 certificate of public convenience and necessity 
in the form attached hereto be issued to American Airlires, Ince, for 
route No. h. 


2. That said amenced certificate shall be signed on behalf of the 
Board by its Chairman, snll have affixed thereto the seal of the Board 
attested by the Secretary, and, subject to the extension of its effec- 
tive date in accordance with the provisions of said amended certificate 
shall be effective on November 1, 1959. 


3. That the motion to reopen the record filed herein by United 
Air Lines, Inc., be and it hereby is denied. 


. That, except to the extent granted herein, all applications 
in this proceeding be and they hereby are denied. 


By the Civil Aeronautics Board: 


/s/ Mabel McCart 


Mabel McCart 
Acting Secretary 


Issued pursuant to 
Order} No. E- 14412 
| 
UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
(as amended) 


AMERICAN AIRLINES, INC. 


is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Federal Aviation Act of 1968, and the orders, 
rules, and regulations issued thereunder, to engage in air transportation 
with respect to persons, property, .and mail, as follows: 
1. Between the terminal point Los Angeles, Calif., the | 
intermediate points San Diego, Calif., Phoenix, Tucson, 
and Douglas, Ariz., El Paso, Tex., and beyond El Paso, 
Tex., the intermediate points (a) Oklahoma City and 
Trica, Okla.s, and Nashville, Tenn., or (b} Midiand- 
Odzasa, (to be served through Midland Army Air Field), 
Big Spring, Abizene, Fort oe and Daliss, Tex., 
’ Texarkana and Little Rock, Ark., Memphis and N:uhville, 
Tenn. y and 


(a) beyond Nashville, Tenn., the intermediate points 
Louisville, Ky., and Cincinnati, Ohio, and (i) beyond 
Cincinnati, Ohio, the intermediate points Dayton, 
Columbus, and Akron, Ohio, and the terminal po 
Cleveland, Ohio, and (ii) beyond Cincinnati, Oy 
the intermediate points Columbus, Ohio, Pittsburgh,:-: 
Pa., and the coterminal points New York, N. Ye, 
and Newark, N. Jes 


(b) beyond Nashville, Tenn., the intermediate points Louisville, 
Kye» Cincinnati, Ohio, Huntington, Charleston-Dunbar, Par- 
kersburg, Clarksburg, and Elkins, w. Vaey Washington, De Coy 
Baltimore, Md., Wilmington, Del., Philadelphia, Pa., Newark, 
N. J.» New York, N. Y., Bridgeport, New Haven, and Hartford, 
Conn.-Springfield, Mass., Providence, R. I., ane the termi- 
nal point Boston, Mass., 


beyond Nashville, Tenn., the intermediate points Knoxville, 
Tenn., Bristol, Roanoke, Lynchburg, and Richmond, Va., 
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Washington, :D...Ce» Baltimore, Md., Wilmington, Del.» 
Philadelphia, Pas, Newark, N..Je, New York, N. Yes 
Bridgeport, New.Haven, and Hartford, Conn. -Springfield, 
Mass.; Providence, R. I., and the terminal point Boston, 
Mass.$ : = 


2, «Between the coterminal points San Francisco and Oakland, 
Calif., the intermediate points Phoenix, “Pueson, and Douglas, 
Ariz., El Paso, Tex., and beyond El Paso, Tex., the inter- 
mediate points (a) Oklahoma City and Tulsa, Okla., and 
Nashville, Tenn., or (b) Midland-Odessa (to be served through 
Midland Army Air Field), Big Spring, Abilene, Fort Worth, and 
Dallas, Tex., Texarkana and Little Rock, Ark., Memphis and 
Nashville, Tenn., and beyond Nashville, Tenn., as described 
in "i" (a), (b), and (c) above; 


Between the terminal point Milwaukee, Wis., the intermediate 
points Chicago, Peoria, and Springfield, I1l., St.° Louis » 
Springfield, and Joplin, Mo., Tulsa and Oklahoma City, Oklaec, 
Dallas, Fort Worth, Abilene, Big Spring, Midland~Odessa’ (to 
‘pe served through Midland Army Air Field), and El Paso, Texey 
: Douglas, Tucson, and Phoemix, Arize, and (a) beyond Phoenix, 
.- : Arize, the intermediate point San Diego, Calif.,’ and the 
» terminal point Los Angeles, Calif., and (b) beyond Phoenix 
tAciaes the coterminal points Oakland and San Francisco, Calif.; 


4. Between the terminal point Houston, Tex., the intermediate 
points Nashville, Tenn., Columbus, Ohio, and Pittsburgh, Paey 
and the coterminal points New York, N. Ye, and Newark, N. J. 


The service herein authorized is subject to the following terms, 
congitions, and limitations: 


(2) The holder shall render service to and from each of the points 
-named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 


(2) The holder may continue to serve regularly any point named herein 
through the airport last regularly used by the holder to serve such 
point prior to the effective date of this certificate; and may con- 
tinue to maintain regularly scheduled .nonstop service between any two 
points not consecutively named herein if nonstop service was regularly 
scheduled by the holder between such points prior to the effective 
date of this certificate. Upon compliance with.such procedure relating 
thereto as may be prescribed by the ‘Board, the holder may, in addition 
to the service hereinabove expressly prescribed, regularly serve a 
point named herein, other than a point required to be served through 
an airport named herein, through any airport convenient thereto, and 
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render scheduled nonstop service between any two points not 
consecutively named herein between which service is author- 


ized hereby. 


(3) The holder shall serve Milwaukee, tiis., only on 
originating or terminating at St. Louis, Mo., or a point 


(4) The holder shall serve San Diego, Calif., only on flights 
east thereof. 


originating or terminating at Phoenix, Arize, or a point 


hts 
st thereof. 


ry ‘ | 
(5) Except with respect to nonstep flights scheduled vetween San 


Francisco or Oakland, Calif., on thé ons hand, and New Yo 
or Newark, N. J., on the. other hand, the holder skall 


Francisco and Oakland, Calif., only on F Da 


rk, N. Yos 


serve San 


Mas, 


flights serving 
Tex., Tulsa, Okla., or a point west of either thereof other than 


San Francisco or Oakland, Calif. 


(6) The holder shall not render nonstop service (a) betw 


Cincinnati, Ohio, ard Philadelphia, Paes and (b) between 


Shartesten, 


W. Vases and Philadelphia, Pay Newark, N. Jey or New York, N. Yes 


and (c) between New York, N. Y., Newark, N. J., or Philadel; 


Pas, on the one hand, and Clarksburg 
Huntington, W. Vae, on the other hand. 


phia, 


» Elkins, Parkersburg, or 


(7) Flights serving Dayton or Columbus, Ohio, on the one hand, 


and Phoenix, Ariz., Los Angeles, San Francisco, or Oakla 
on the other hand, shall also serve Nashville, Tenn. 


(8) Flights serving Louisville 


nd, Calife, 
| 


» Ky.» on the one hand, and Phoenix, 


Ariz., Los Angeles, San Francisco, or Oakland, Calif., on the other 
hand, shall also serve (a) Nashville or Memphis, Tenn., or Dellas, 
Tex., or (b) Tulsa or Oklahoma City, Okla., and at least one 


additional intermediate point west of Tulsa. 


(9) Flights serving Cincinnati, Ohio, on the one hand, 
Ariz., Los Angeles, San Francisco, or Oaklard, Calif., on 


hand, shall aiso serve (a) Nashville or Memphis, Tern., Dallas, 
Okla.» and 


Tex,, or Chicago, Ill., or (b) Tulsa or Oklahoma City, 
at least one additional intermediate point west of Tulsa. 


Phoenix 
| the other 


> 
* 


(10) Flights serving Louisville, Ky., on the one hand, and Huntington 


and Charleston, W. Va.; Washington, D..C., Balsimore, Md. 
ton, Del., on the other. hand, shall also serve: Cincinnati 


» or Wilming= 
9 Ohio, 


(11) “Flights serving Louisville, Ky., on the one hand, and Philadelphia, 


Pa., on the other hand, shall serve Cincinnati, Ohio, and 
mediate point between Cincinnati, Ohto, and Philadelphia, 


one inter- 
| Pae 
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(12) Flights serving Louisville, Ky., on the one hand, and New 

Haven and Hartford, Conn.-Springfield, Mass., Providence, R. I.y 

and Boston, Mass., on the other hand, shall also serve both 
Cincinnati, Ohlo,' and one of the following points: Washington, D, Cs; 
Baltimore, Maes Wilmington, Dele» Newark, N. Jey or New York, N.Y. 


(13) Flights serving Charleston, W.‘Va., on the one hand, and New ™ 
Haven, Conn., Hartford, Conn.-Springfield; Mass., Providence, R. Ie» 
or Boston, Mass., on the other hand, shall also serve one of the 
following points: Washington, D. C., Baltimore, Md., Wilmington, 
Dele, Newark, N. J, or New York, N. Y. 


(14) Flights serving Nashville, Tenn., on the one hand, and 
Charleston, or Huntington, W. Va., on the other hand, shall also 
serve Cincinnati, Ohio.. 


(15) Notwithstanding the linear route description in this certifi- 
cate,,'the holder may serve the coterminal points San Francisco 

and/or Oakland, Calif., on the one hand, and Phoenix, Ariz., and 
points east thereof, on the other hand, on flights carrying property 
and mail only, which also serve the intermediate points Los Angeles 
and/or San Diego,| Calif.: Provided, That on such flights the holder 
shall not discharge at Los Angeles or San Diego property or mail 
which was enplaned in San Francisco or Oakland and shall not discharge 
at San Francisco or Oakland property or mail which was enplaned in 
San Diego or Los Angeles. 


(16) The holder's authority to serve Huntington, W. Va., is suspended, 


(17) The holder's authority to serve Texarkana, Ark., is suspended. 
for the period during which Trans-Texas Airways is autherized to 
serve such point. 


(18) ‘Flights serving Houston, Tex., shall also serve Pittsburgh, Pa. 


(19) Flights serving Pittsburgh, Pa., shall (a) also serve at least 
ene of the cue points: Memphis and Nashville, Tenn., Tulsa and 
Oklahoma City, Okla., Fort Worth, Dallas, and Houston, Tex., and 

{b) originate or terminate at (1) Tulsa, Okla., or Dallas, Tex., or 
a’ point west of either such point, or (11) Houston, Tex. 


(20) Flights serving Columbus, Ohio, on the one hand, and New York, 
“MN. Ye, or Newark, N. J., on the other hand, shall also serve at 
least one of the following points: Memphis and Nashville, Tenn.,. 
Tulsa and Oklahoma City, Okla.,. Fort Worth, Dallas, afd Houston, Tex 


The exercise of the privileges granted by this certificate shall be 
subject to such other reasonable terms, conditiong, and limitations required 
by the public interest as may from time to time be prescribed by the Board. 


American #4 
Page |5 of 5 pages 


The authority in "(15)" above shall expire on August ll, 1954, or 
upon the date the temporary certificates of public convenience and neces~ 
sity issued pursuant to the Board's Order Serial No. B-3085, dated 
July 29, 1919, otherwise cease to be effective, whichever shall first 
occure1/ 


This certificate shall be effective on November1,1959: Provided, 
however, That prior to the date on which this certificate would o 
wise become effective the Board, either on its own initiative or upon 
the timely filing of a petition or petitions seeking reconsideration of 
the Board's order of September 2, 1959 (Order No. E-1)12)| insofar as such 
order authorizes the issuance of this certificate may by order or orders 
extend such effective date from time to time. | 


| 
IN WITN2SS WHEREOF, the Civil Aeronautics Board has caused this 


certificate to be executed by its Chairman, and the seal of the Board 
to be affixed hereto, attested by the Secretary of the Board, on the 


and day of September, 1959.6 


/s/ James R. Durfee 


Chairman 
(SEAL) 


ATTEST: 
Mabel McCart 


Acting Secretary 


1/7 American Airlines, 7> has filed an application on February 8, 195k, 
Docket No. 65U1, for contimation of the authority in "(15)" above. 


